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SYMPOSIUM 
ON 


THE UNITED STATES Miuzrrary ACTION 
IN CAMBODIA, 1970, In THE LIGHT OF INTERNATIONAL 
AND CONSTITUTIONAL LAW 


The three articles that follow are revised and expanded versions of 
papers originally delivered at a forum on “The Cambodian Incursion and 
International Law: International and Domestic Legal Issues,” held under 
the auspices of the Society on June 16, 1970. The fourth paper delivered 
on that occasion, that of Mr. William H. Rehnquist, Assistant Attorney 
General, has been printed in 45 New York University Law Review 628 
(Special Issue, June, 1970). 

The views presented by the principal speakers were then discussed by 
a group of commentators. The observations of four of the commentators 
follow the principal papers. 


THE CAMBODIAN OPERATION AND 
INTERNATIONAL LAW 


By Richard A. Falk ° 


“I believe the United States has a strong interest in developing rules of 
international law that limit claimed rights to use armed force and en- 
courage the peaceful resolution of disputes.” 
John R. Stevenson, Legal Adviser, “United States Military Actions 
in Cambodia: Questions of International Law,” 62 Department of State 
Bulletin 765, 766 (1970). : 


. . . public, Congressional and international support also depends on a 
prompt and convincing demonstration of the legality of our actions; we 
cannot afford to wait until action is taken to start preparing our case.” 

William P. Rogers, Secretary of State, Memorandum dated June 13, 
1970, reported in New York Times, June 24, 1970, p. 3. 


The invasion of Cambodian territory by the ermed forces of the United 
States and South Viet-Nam in the spring of 1970 raises serious questions 
of international law. The development of international law since the end 
of World War I exhibits a consistent effort to prohibit recourse to force by 
governments in international society. The Nuremberg Judgment called 
aggression against a foreign country “the supreme crime” against mankind. 
The United Nations Charter is built around the notion that the only occa- 
sions on which it is legal to use force are in response to an armed attack 
and as authorized by an organ of the United Nations. The Cambodian 


° A shorter, less documented version of this article will eventually appear as a chap- 
ter in Laurence A. G. Moss and Jonathan Unger (eds.), Cambodia in the Expanded 
War, to be published by Simon and Schuster. The preparation of this article was greatly 
facilitated by the research and editorial assistance of Claudia Cords. 
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operation was obviously neither a response to a prior armed attack upon 
South Viet-Nam nor an action authorized or ratified by the United Nations. 

In announcing the decision to the American public on April 30, 1970, 
President Nixon made no effort to justify the invasion under international 
law. Such a failure of explanation illustrates the extreme unilateralism that 
has been exhibited by the United States Government throughout the Viet- 
Nam War. This failure lends credence to the contention that the United 
States is conducting an imperial war of repression in Indochina and that 
it owes explanations for its policy, if at all, only to the American public 
and, even then, mainly to provide reassurance about the relevance of a 
challenged policy to the welfare of American troops. Perhaps the most 
remarkable passage in Mr. Nixon’s April 30th address is the arrogant 
assertion that an American invasion of an Asian country is of no inter- 
national concern: 


These actions [in Cambodia] are in no way directed at the security 
interests of any nation. Any government that chooses to use these 
actions as a pretext for harming relations with the United States will 
be doing so on its own responsibility and on its own initiative, and 
we will draw the appropriate conclusions.* 


The United States Government had been on record over and over again in 
support of the position that when a border-crossing armed attack occurs, 
it is a matter of grave concern for the entire community of nations, and 
that it is a matter of collective determination whether or not a challenged 
action is disruptive of world order and its fundamental norms of prohibi- 
tion? What made Mr. Nixon’s statement especially troublesome—and it 


1 Text of Address reprinted in 62 Department of State Bulletin 617 (1970). Presi- 
dent Nixon’s attitude toward international law as revealed in the Cambodian operation 
was foreshadowed in a significant passage in his book, Six Crises. In analyzing the 1960 
campaign for the presidency Mr. Nixon acknowledges that Kennedy outmaneuvered 
him by advocating a hard line against Castro’s Cuba. To differentiate his position 
from that of Kennedy and to shield the Bay of Pigs operation, then in a planning stage, 
from premature disclosure, Nixon felt obliged in 1960 to “go to the other extreme” and 
“attack the Kennedy proposal of such aid as wrong and irresponsible because it would 
violate our treaty commitments.” Reflecting on his presentation, Nixon writes “that 
the position I had taken on Cuba hurt rather than helped me. The average voter is 
not interested in the technicalities of treaty obligations. He thinks, quite properly, that 
Castro is a menace, and he favors the candidate who wants to do something about it— 
something positive and dramatic and forceful—and not the one who takes the ‘states- 
manlike’ and ‘legalistic’ view.” Nixon, Six Crises 382, 384 (rev. ed., 1968). President 
Nixon’s handling of the Cambodian invasion embodied the same scornful disregard for 
legal restraint, urging a bold course of action on the basis of sovereign prerogative that 
seemed designed to appeal to patriotic rather than to world-order impulses of the 
citizenry. 

2 One prominent example of the American attitude toward the Charter prohibition 
upon recourse to force was the initia] statement by the U. S. delegate, Adlai Stevenson, 
in the Security Council debate occasioned by India’s invasion of Goa on Dec. 18, 1961. 
Security Council, Official Records, 987th meeting, Dec. 18, 1961. Two portions of 
Ambassador Stevenson’s statement are of particular relevance to the relationship be- 
tween the Cambodian operation and the U.N. Charter, the fundamental legal document 
governing recourse to force in international affairs. The first, near the beginning of 
his presentation: 
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was not qualified or balanced by other statements—is the refusal to 
acknowledge the possible relevance of any external source of authority 
with respect to American claims to use force across an international boun- 
dary. The sovereign word is endorsed as the final word, and critical re- 
actions by other countries are to be regarded, it would seem, as unwar- 
ranted and unacceptable interference in our affairs.’ Would the United 
States want the same rules of non-accountability to govern the behavior of 
China or the Soviet Union, or even small countries like Cuba or Israel? 
What if Cuba had attacked the exile base areas in Florida and Central 
America where planning was going forward for the Bay of Pigs operation 
that was to occur in April, 1961? Would the United States have indulged 
Cuban claims that such action was not directed at “security interests” of 
other nations? And not only security interests are at issue; more im- 
portantly, the concern is with the existence of minimum standards of 
international behavior applicable to all governments on a basis of mutuality. 
The United States made this very clear in 1956 when it refused to acquiesce 
in the limited invasion of Egyptian territory by its own allies. Such a re- 
fusal to overlook these actions at the height of the Cold War, during a 
period when the Soviet Union was so brutally intervening in Hungarian 
internal affairs, suggests how strongly the United States Government at 
one time supported a strict interpretation of U.N. Charter prohibitions on 
the use of force. 

It is true that on May 5, 1970, Ambassador Charles Yost reported by 
letter to the President of the Security Council that the United States had 
acted in “collective self-defense” because of the intensification of North 
Vietnamese activity in Cambodian base areas.3 It is also true that the 
Legal Adviser to the Secretary of State, John R. Stevenson, fully developed 
an international law argument in support of the Cambodian operation in 
an address delivered at the Hammarskjöld Forum of the Association of 
the Bar of the City of New York, which was subsequently published in the 
Department of State Bulletin as an official document.* But Mr. Stevenson 
spoke primarily to a domestic audience (and then not until May 28 and 


“When acts of violence take place between nations in this dangerous world, no matter 
where they occur or for what cause, there is reason for alarm. The news from Goa 
tells of such acts of violence. It is alarming news, and, in our judgment, the Security 
Council has an urgent duty to act in the interests of international peace and security.” 
(P. 66.) 

Ambassador Stevenson made it clear that the Charter prohibition, aside from circum- 

stances of self-defense, is not properly susceptible to selz-serving interpretation: 
“Let it be perfectly clear what is at stake here; it is the question of the use of armed 
force by one State against another and against its will, an act clearly forbidden by the 
Charter. We have opposed such action in the past by our closest friends as well as by 
others. We opposed it in Korea in 1950, in Suez and in Hungary in 1956 and in the 
the Congo in 1960.” (P. 72.) 

8 U.N. Doc. S/9781, May 5, 1970; 62 Department of State Bulletin 652 (1970); 64 
A.J.LL. 932 (1970). The reasoning of Ambassador Yost’s Jetter will be found on p. 21 
below. 

t John R. Stevenson, “United States Military Actions in Cambodia: Questions of In- 
ternational Law,” 62 Department of State Bulletin 765 (1970) (hereinafter cited as 
Stevenson); reprinted in 64 A.J.ILL. 933 (1970), 
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the publication date was not until June 22). Although his formulation 
constitutes the most authoritative legal argument put forth by the Ad- 
ministration, it hardly qualifies, because of its domestic setting and its 
timing, as compliance with the requirement that a government give an 
accounting to the world community of its decision to use military force in 
a foreign society. President Nixon’s formulation has to be treated as the 
prime datum for assessing the merit of the Administration’s contention 
that the invasion of Cambodia was consistent with the rules and standards 
of international law. Aggressors normally disguise their action by making 
claims of legal right. The Soviet Union claimed an invitation from the 
“legitimate” government as the basis for its action in Hungary in 1956 and 
again in Czechoslovakia in 1968, although in the latter case it relied more 
heavily upon an alleged right of collective intervention to maintain the 
integrity of the Socialist community.’ It is always possible to put together 
a legal argument in support of any partisan position. The whole idea of 
legal order is based on the possibility of fair and reliable procedures to 
assess which of several competing legal arguments best fits the facts and 
governing legal rules. The purpose of this article is to demonstrate that 
the American invasion of Cambodia was a violation of international law, 
given the facts, the law, past practice, public policy, and the weight of 
expert opinion. 


I. TuE ADMINISTRATION ARGUMENT 


It seems necessary, first of all, to clarify to the extent possible the scope 
of the claim being asserted by the United States in relation to Cambodia. 
The shifting line of official explanation is ambiguous about the real ob- 
jective. On April 30 President Nixon repeated several times in different 
formulations that the purpose of the invasion was to destroy North Viet- 
namese sanctuaries along the Cambodian border and thereby to protect 
American lives. In Mr. Nixon’s words, “attacks are being launched this 
week to clean out major enemy sanctuaries on the Cambodia-Vietnam 
border.” The timing of the attack was justified by reference to two 
separate circumstances: 

(1) “. . . the enemy in the past 2 weeks has stepped up his guerrilla 
actions, and he is concentrating his main forces in these sanctuaries .. . 
where they are building up to launch massive attacks on our forces and 
those of South Viet-Nam.” 

(2) “North Viet-Nam in the last 2 weeks has stripped away all pretense 
of respecting the sovereignty or the neutrality of Cambodia. Thousands 
of their soldiers are invading the country from the sanctuaries; they are 
encircling the Capital Phnom Penh... . [I]f this enemy effort succeeds, 


5 The so-called Brezhnev doctrine rests on the subordination of individual Socialist 
countries to the interests of world Socialism as these interests are construed by “the 
camp of Socialism” as a whole. For some interpretation see Falk, “The Legitimacy of 
Zone II as a Structure of Domination,” in Davis, East, and Rosenau (eds.), The Analysis 
of International Politics (forthcoming), and Firmage, “Summary and Interpretation” in 
Falk (ed.}, The International Law of Civil War (1971). 
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Cambodia would become a vast enemy staging area and a springboard for 
attacks on South Viet-Nam along 600 miles of frontier, a refuge where 
enemy troops could return from combat without fear of retaliation.” 

President Nixon seemed to suggest that the invasion was responsive to 
both of these occurrences, given the parallel American decision to provide 
the Lon Nol régime with arms assistance and to pay for Thai “volunteers.” 
In essence, then, alleged North Vietnamese actions within Cambodia were 
given as the sole basis for initiating a military attack across the boundary. 
Mr. Nixon seemed to emphasize future danger rather than any immediate 
threat to the safety of American lives—“Unless we indulge in wishful 
thinking, the lives of Americans in Vietnam after our next withdrawal of 
150,000 would be gravely threatened.” And in the course of a news con- 
ference on the evening of May 8, Mr. Nixon made even clearer that the 
focus of his concern was the rather distant set of circumstances existing 
after the scheduled withdrawal of 150,000 American soldiers has been 
completed in April, 1971. 


The invasion clairn was limited in mission, scope, and duration, although 
in execution villages were destroyed that were neither sanctuaries nor 
weapons depots, and vast quantities of rice belonging to Cambodian 
peasants were either confiscated or destroyed. The mission was confined 
to the destruction of sanctuaries which were supposed to have included, 
according to Mr. Nixon, “the headquarters for the entire Communist mili- 
tary operation in South Viet-Nam.” The scope of the invasion, at least for 
American ground forces, was confined to a 21.7-mile strip of Cambodian 
territory along the border, and the invasion, again at least for American 
troops, was to be terminated by the end of June, 1970.7 In reporting on 
the invasion, Mr. Nixon said on June 3 that 


The success of these operations to date has guaranteed that the June 
30 deadline I set for withdrawal of all American forces from Cam- 
bodia will be met.... This includes all American air support, 
logistics, and military advisory personnel. 


e Mr. Nixon was asked how he could have announcec. on April 20th that Vietnamiza- 
tion was going so well that 150,000 Americans could be withdrawn by the spring of 
1971 and then on April 30th that the Cambodian operation was necessary to protect 
the Vietnamization program from disruption, The President’s response included these 
two sentences: “I found that the action that the enemy had taken in Cambodia would 
leave 240,000 Americans who would be there a year from now without many combat 
troops to help defend them, would leave them in an untenable position. That is why 
I had to act.” 62 Department of State Bulletin 642 (1970). 

7 The failure by the Government to disclose additional American activity in Cam- 
bodia makes it difficult to describe the claim with accuracy. Only on June 21, 1970, 
was it reported that American air strikes were regularly penetrating far beyond the 
announced 21.7-mile limit. These raids were initiated at the same time as the invasion, 
but have not been officially acknowledged or defended as yet. The report also indi- 
cated doubt as to whether the raids would end with the June 30th pull-out of American 
troops. The purpose of these raids is to prevent the North Vietnamese from establish- 
ing a new supply route into South Viet-Nam. New York Times, June 22, 1970, pp. 1, 
20. It has become subsequently clear, of course, that the United States regularly pro- 
vides close air support to Cambodian ground operations. 
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The only remaining American activity in Cambodia after July 1 
will be air missions to interdict the movement of enemy troops and 
material where I find that is necessary to protect the lives and security 
of our men in South Viet-Nam. 


Initially the main official response to the legal challenges directed at the 
President’s decision consisted of an effort to show that the Cambodian 
operation was a valid exercise of Mr. Nixon's powers as Commander-in- 
Chief of the armed forces.2 At his May 8th news conference, Mr. Nixon 
said: “As Commander in Chief, I alone am responsible for the lives of 
425 or 430,000 Americans in Viet-Nam. That's what I’ve been thinking 
about and the decision that I made on Cambodia will save those lives.” 
Such an assertion of responsibility—-presumably a responsibility shared in 
common with all Heads of State—is hardly relevant to a discussion of the 
status of the invasion in international law. Surely, the lives of the North 
Vietnamese armed forces are deeply endangered by the use of air fields 
in Thailand, Guam, and Okinawa. The point here is that such an ex- 
planation is at best responsive to the line of criticism that has contended 
that the initiation of the Cambodian invasion by Presidential decision 
amounted to an act of Executive usurpation in violation of the United 
States Constitution.® 

Subsequently, as has already been indicated, the Legal Adviser did in- 
deed develop a full-dress international law argument consisting of the fol- 
lowing main elements: (1) a contention of clear and present danger to 
American and South Vietnamese troops arising out of the expansion of 
sanctuary activity in Cambodia by North Viet-Nam and the National 
Liberation Front; (2) a limited claim by the United States to use force in 
Cambodia proportional and responsive to this danger; (3) a claim that the 
inability of the Cambodian Government to prevent its neutral territory 
from being used as a sanctuary for armed forces engaged in the Viet-Nam 
War amounts to an abrogation, in part, at least, of Cambodia’s neutral 
status, and justifies belligerent action of limited self-help; (4) a claim 
that Cambodia has been primarily invaded by North Viet-Nam and is a 
victim of North Vietnamese aggression; (5) the absence of any formal 
complaint by the Cambodian Government concerning the invasion suggests 
that there has been no victim of aggression and hence no aggression; and 
(6) the contention that North Viet-Nam is guilty of aggression against 
South Viet-Nam and that the United States and South Viet-Nam are entitled 
to take whatever steps are necessary to assure the success of their action 
in collective self-defense. 

The Legal Adviser’s argument deserves the most careful consideration 


8 The validity of such executive authority has been largely supported even in the 
U.S. Senate, which affirmed by a vote of 79-5 the power of the President as Com- 
mander-in-Chief to take military action in Cambodia to protect the welfare of American 
troops in South Viet-Nam. The vote was taken in relation to an amendment offered 
to modify the Cooper-Church amendment. New York Times, June 23, 1970, pp. 1, 3. 

®See W. D. Rogers, “The Constitutionality of the Cambodian Incursion,” below, at 
p. 26; New Yorker, May 16, 1970, pp. 31-33. ) 
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so far as an analysis of the facts, rules of law, and legal expectations is 
concerned. As Mr. Stevenson himself says, 


It is important for the United States to explain the legal basis for its 
actions not merely to pay proper respect to the law but also because 
the precedent created by the use of armed forces in Cambodia by the 
United States can be affected significantly by our legal rationale.*° 


However, even if this line of argument is persuasive, which I do not believe 
it is, nevertheless the President’s failure to reconcile a national decision to 
invade a foreign country with the rules of international law constitutes a 
major negative precedent that cannot be undone by any subsequent legal 
explanation. There are, in essence, two separate precedents both of which, 
in my judgment, violate international law: (1) the manner in which the 
claim was put forward; and (2) the substance of the claim. These are 
both serious world-order issues. Issue (1) beers upon the rôle of inter- 
national law as providing a basis for governments to communicate claims 
and counterclaims in situations of conflict, while issue (2) concerns the 
framework of restraint that should be operative in the conduct of inter- 
national relations. My argument is that the timing and location of Mr. 
Stevenson’s legal presentation makes it virtually irrelevant to issue (1), 
but important to an assessment of issue (2). 


Il. Some DIFFICULTIES OF LEGAL ANALYSIS 


There are several special factors complicating the analysis of the 
Cambodian operation: 

(1) The extent of United States responsibility for South Vietnamese 
actions in excess of limitations of space, time, and mission imposed by the 
United States Government. The underlying claim of the United States 
Government rests on a theory of collective self-defense. From a legal 
point of view, it is the victim of attack, not its external ally, that defines 
the necessities of action in self-defense. Of course, the realities of United 
States control do not change the legal situation, except to give evidence 
of the non-independence and illegitimacy of the Saigon régime. With re- 
spect to the Cambodian operation, it does not seem legally acceptable to 
confine United States responsibility to the actions of its troops. The 
undertaking is a joint one, and the American claim is derivative from 
the alleged South Vietnamese right of self-defense; furthermore, American 
advisers are operating in conjunction with the Saigon régime at every 
level of military and political operations. Thieu and Ky have repeatedly 
stated their Cambodian objectives in broader terms than the United States, 
and South Vietnamese troops have penetrated Cambodian territory beyond 
the 21.7-mile limit. In my judgment, the United States, from a legal 
perspective, is a co-venturer, responsible for the full extent of claim being 
made by the Saigon régime. Indeed, Secretary of Defense Laird con- 
firmed on June 23, 1970, that the armed forces of South Viet-Nam will 
have a free rein to act in Cambodia after the June 30th deadline, thereby 


10 Stevenson, p. 766. 
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making explicit American complicity with the wider and vaguer South 
Vietnamese invasion claim." 

' When the- United Kingdom, France, and Israel initiated the Suez War 
in 1956 as a joint venture, there was no effort to assess relative degrees 
of legal responsibility for the event. It seems reasonable, then, to resolve 
this initial complication by measuring United States responsibility by the 
full extent of the South Vietnamese claim and conduct in Cambodia. 

(2) The Cambodian operation represented only a battlefield decision to 
protect zroops in the field and did not constitute an expansion of the United 
States rile in Indochina. The argument has been made by supporters of 
the Administration’s decision that the Cambodian operation has only tactical 
significance in relation to the Viet-Nam War. In this spirit, the strike 
against zhe Cambodian sanctuaries is not different in legal character from 
the decision to attack and capture Hamburger Hill. Such matters of battle- 
field tactics may be criticized as ill-conceived or ill-executed, but they are 
not appropriately challenged on legal grounds. 

This position is defective in a fundamental respect. If a battlefield tactic 
involves a separate issue of legality, then it is subject to legal scrutiny; 
sustained border-crossing by armies is always a separate legal event of 
first-order magnitude in international affairs. The main effort of modern 
international law is to moderate warfare, and this effort depends greatly 
on maintaining respect for boundaries. Besides, since July 1, 1970, the 
United States has engaged in a series of air strikes inside Cambodian ter- 
ritory that are designed to provide close support for troops of the Lon 
Nol régime.” 

(3) The failure of the United Nations to pass judgment. The political 
organs cf the United Nations system have been singularly ineffective 
throughcut the long course of the Viet-Nam War. ‘This ineffectiveness is 
a result of several factors. First, the United States possesses sufficient 
political influence within the Organization to prevent an adverse judgment 
against it. Second, the non-membership of China and North Viet-Nam 
in the Organization makes these governments opposed to any United 
Nations ~dle; in their eyes, the United Nations, at least as presently con- 
stituted—-with Formosa continuing to represent China in the Security 
Council—is itself an illegitimate actor and is in no position to act on behalf 
of the world community. Third, the United Nations has been totally in- 
effective whenever the two super-Powers were deeply and directly involved 
in a politcal conflict. Fourth, the Lon Nol Government has not complained 
to the United Nations about the invasion of its territory or the destruction 
of its villages either by United States and South Vietnamese forces or by 
North Vietnamese and NLF forces. 

In these circumstances, it is impossible for the United Nations to play 
any positive rôle, even to the extent of interpreting the requirements of its 

11 For an extensive account, see New York Times, June 24, 1970, pp. 1, 7. 


12 See Scerba, “Cambodia: Fact and Fable of U.S. Air Missions,” ibid., Aug. 16, 
1970, §4, p. 6. 
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own Charter. The Secretary General, U Thant, has tried to undertake 
peace initiatives at various points during the long course of the war, but 
his efforts have been resented by the governments of both sides, particu- 
larly by the United States during the Johnson Administration. 

Although the United Nations has been unable to act as an Organization, 
the Charter continues to provide governing legal standards for a case like 
this one. The Charter is itself declaratory of prior legal standards em- 
bodied in the Kellogg-Briand Pact of 1928 and provides the most authori- 
tative guidelines for identifying the outer limits of permissible state be- 
havior. And surely the United States Government has not yet claimed 
the discretion to act in violation of the Charter. Indeed, the Charter is a 
treaty that has been ratified with the advice and consent of the Senate, and 
is, according to the U. S. Constitution, part of “the supreme law of the land.” 

(4) The failure of the Cambodian Government to condemn the invasion. 
The Cambodian operation has an ambiguous character. The claim to 
eliminate the sanctuaries was explicitly linked by President Nixon in his 
April 30th speech with the struggle for political control of Cambodia. The 
United States, South Viet-Nam, and North Viet-Nam have intervened in 
this struggle in a variety of ways. The overthrow on March 18, 1970, of 
Prince Sihanouk as Head of State, and his subsequent efforts to organize 
a counter-movement to regain power, have been deeply destabilizing occur- 
rences for Cambodia.1* The Lon Nol régime almost immediately, and 
somewhat inexplicably, unleashed a campaign against ethnic Vietnamese 
who were living in Cambodia, resulting in several reported massacres, 
large-scale forced resettlement, and the creation of a large number of 
refugees, 

This régime was evidently mabi to rule its population without strong 
external support. The campaign against ethnic Vietnamese, and the in- 
sistence that North Viet-Nam abandon its Cambodian base areas were part 
of a larger effort by a weak régime to create a political climate appropriate 
for foreign help. 

Cambodia has now become the scene of increasing foreign intervention. 
The Thieu-Ky régime of South Viet-Nam, despite Lon Nol’s anti-Vietnamese 
policies, is seeking to maintain Lon Nol in power. Thailand has mobilized 
forces along the Western boundary of Cambodia and is reported to have 
sent contingents of ethnic Khmers to Cambodia to fight on behalf of the 
Lon Nol régime. The United States tried to persuade Thailand to send 
5,000 troops to Cambodia by agreeing to finance the entire military op- 
eration.*® 


18 Mr. Stevenson came close to acknowledging that an American complaint before 
the invasion about North Vietnamese violations of Cambodian neutrality would not 
have resulted in a positive response: “Soundings in the Security Council indicated very 
little interest in taking up the North Vietnamese violations of Cambodian territorial 
integrity and neutrality.” Stevenson, p. 770. 

14 For background see Leifer, Cambodia: The Search for Security (1967). 

18 New York Times, April 19, 1970, §1, p. 28, §4, p. 3. 

16 Ibid., pp. 1, 9; April 26, 1970, p. 1; Christian Science Monitor, April 23, 1970, p. 2. 
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Under these circumstances it is difficult to accord any serious respect 
to the Lon Nol régime as a government of Cambcdia. This régime does 
not seern able to represent the interests of its people. Its failure to protest 
the invasion, pillage, and occupation of its territory bears witness to its own 
illegitimacy, just as the willingness of the Saigon régime to enter into a 
friendship pact with a governing group that had so recently initiated 
ruthless anti-Vietnamese policies, exhibits its illegitimacy in relation to the 
Vietnamese people. These régimes are struggling at all costs to maintain 
power in the face of a highly unfavorable domestic balance of power. In 
this setting, their invitations to foreign governments to send in armies are 
of only slight legal consequence." The failure of the Cambodian Govern- 
ment to protest the invasion of its territory by foreign forces does not, under 
these circumstances, amount to a valid legal authorization. Cambodia 
may be zhe victim of aggression even if its governing élite does not choose 
to regari it as such, especially if, as is the case, a counter-government 
exists that has protested the invasion. Unless such a position is taken, out- 
side forces could intervene to place a régime in power and then use its 
invitation to validate its later plans of domination. There is a need to move 
beyond £ pretense of legitimacy whenever a government demonstrates both 
its dependence on foreign sources of authority for its own existence and 
its willingness to jeopardize the independence of its country, the welfare 
of its people, and the inviolability of its territory on behalf of some foreign 
Power whose support is needed to keep the régime in control. 

George McT. Kahin, an outstanding specialist on Asian affairs, pointed 
out the following defects of the argument that the decision to invade 
Cambodia did not provoke protest from the Lon Nol régime: 


It must be noted that Cambodia renounced the SEATO protocol 
providing protection for the former Indochina states. In point of 
fact, Sihanouk formally requested SEATO powers in May 1965 to 
amend Article IV to exclude Cambodia from SEATO’s perimeter of 
intervention. His request was ignored but he was advised that the 
language of the treaty provided that intervention would not be under- 
taken without the request and consent of the Cambodian govern- 
ment.*® ' 


It is clearly evident that, whatever took place subsequent to the invasion, 
there is no evidence or even claim that the Cambcdian Government re- 


17 The German reliance during the Nazi period upon Fifth-Column tactics to under- 
mine the governing process in countries which were the targets of aggression should 
be recalled in the Cambodian context. A “Quisling” régime is one that operates in the 
name of a nation, but serves as agent of its dismemberment and destruction. Vidkun 
Quisling was the head of the Nationalist Party of Norway, a pro-Nazi group with no 
parliamentary representatives and little popular following. In April, 1940, when Hitler 
invaded Ncrway, Quisling welcomed the German occupation of Norway and eventually 
obtained dictatorial powers in Norway from the Germans. The Quisling experience is 
an extreme case, but it usefully illustrates the undesirability of accepting a constituted 
regime as automatically empowered to act as the legitimate government of a country. 

18 The Congressional Record, memorandum prepared by George McT. Kahin, “Cam- 
bodia: The Administration’s Version and the Historical Record,” pp. 57428-57431, at 
p. 57431. 
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quested or authorized the invasion, or participated in any way to define 
its limits.®° In the post-invasion context, a weak, tottering régime could 
not be expected to protest an invasion of its territory by its principal 
“friend.” Without American support, the Lon Nol régime would have 
no prospect whatsoever of maintaining power. 


II. Tae FUNDAMENTAL LEGAL ANALYsIS: AGGRESSION OR COLLECTIVE 
SELF-DEFENSE 


Under modern international law an invasion of a foreign country that 
is not authorized by a competent international institution is either an act 
of aggression or an exercise of self-defense. Under most circumstances, 
states that initiate large-scale, overt violence across an international 
boundary have been identified as “the aggressor.” It is almost impossible 
for the invading government to make out a persuasive case of self-defense. 
Possibly the only recent counter-example was the Israeli initiation of the 
June War in 1967 under conditions of evident and imminent provocation 
and danger. | 

In reporting the invasion to the Security Council, the United States 
seemed to rest its legal case on a claim of collective self-defense. This 
case was later developed into a serious legal argument in Mr. Stevenson's 
address at the Hammarskjöld Forum.” The obligations of international 
Jaw can be divided into two categories: substantive norms that restrain 
behavior of governments, and procedural norms applicable to situations of 
alleged violation of substantive norms. In the area of war and peace, the 
procedural norms are as important as the substantive norms. 

Substantive Norms. The United Nations Charter provides a convenient 
starting point for an analysis of the norms governing recourse to force in 
international affairs. Article 2 of the Charter has the following key para- 
graph: 

19 For Administration interpretation on this point see Stevenson, p. 766, especially 
note 9. 

20 There is a curious inconsistency in Mr. Stevenson’s presentation. At the outset of 
his address he refers to the legal controversy over whether South Viet-Nam and the 
United States had a good legal basis for asserting a claim of collective self-defense, and 
contends that “Many of the differences rested on disputed questions of fact which 
could not be proved conclusively.” He goes on to say that “this administration, how- 
ever, has no desire to reargue those issues or the legality of those actions, which are 
now history.” (P. 765.) But, then, throughout the address, he asserts the position 
of the prior Administration; for instance: “Since 1965 we and the Republic of Viet-Nam 
have been engaged in collective measures of self-defense against an armed attack from 
North Viet-Nam.” (P. 770.) The Cambodian invasion is justified as a temporary 
extension of the underlying claim to be exercising rights of collective self-defense. By 
forswearing argument on whether a case for self-defense exists in Viet-Nam, Mr. 
Stevenson must be understood as saying either that it makes no difference or that, once 
troops are engaged in battle, then, whether their cause is legal or illegal, it is proper 
to carry out their mission. The extension of such reasoning to other settings exposes 
its absurdity. Should the burglar be exonerated merely because he has persisted? Or 
should the notion of burglary be abandoned once the burglar finds himself engaged 
in an encounter with the homeowner or the police? 
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(4) All Members shall refrain in their international relations from 
the threat or use of force against the territorial integrity or political 
independence of any state, or in any other manner inconsistent with 
the Purposes of the United Nations. 


Article &1 qualifies this prohibition upon force by its limited authorization 
of self-dafense: 


Nothing in the present Charter shall impair the inherent right of ... 
self-defense if an armed attack occurs against a Member of the United 
Nat-ons, until the Security Council has taken the measures necessary 
to maintain international peace and security... . 


The prohibition and the exception have not been defined, despite numer- 
ous international efforts, in any more specific way. 

_ The Charter law is fairly clear: it is not permissible to use force against 
a foreign territory except in response to an armed attack.”! This Charter 
conception expresses general international law, except that a literal reading 
of its language might be taken to prevent non-Members of the United 
Nations from claiming self-defense. North Viet-Nam and South Viet-Nam 
are not Members of the Organization, but this analysis will proceed on 
the assumption that any state is legally entitled to act in self-defense, 
whether or not a Member of the United Nations. Although there are some 
difficulties associated with treating South Viet-Nam as a state, given the 
language and proclaimed intentions of the Geneva Accords of 1954 to 
create a unified Viet-Nam no later than July, 1956, nevertheless, for purposes 
of this arżicle, South Viet-Nam will be treated as a sovereign state entitled 
to exercise rights of self-defense.” 

Especielly, so far as the United States is concerned, the invasion of Cam- 
bodia rests on a claim of collective self-defense. Such a claim places a 
heavier burden of demonstration on the claimant, as its own territory and 
political independence are not at stake. Some experts even argue that 
under no circumstances can a state satisfy the requirements of self-defense 
merely by associating its action with a state that is acting in valid individual 
self-defense: alliance relations are not sufficient to vindicate the claim of 
the non-aitacked state to participate in the exercise of rights of collective 
self-defense. The infringement of some more direct legal interest must 
serve as the basis of the claim to join in the defense of an attacked state.” 
The United States has no such distinct legal interest in relation to the 
defense of South Viet-Nam—neither regional, cultural, historical, nor even 
ideological—such as would justify its participation in the Cambodian in- 
vasion, even if South Viet-Nam could validly claim to be acting in self- 
defense. Dr. Bowett, who argues in favor of this restrictive view of col- 


21 For on2 persuasive analysis along these lines see Louis Henkin, “Force, Interven- 
tion, and Neutrality in Contemporary International Law,” 1963 Proceedings, American 
Society of Imternational Law 147-162. 

22 But see Vietnam and International Law, Legal Memorandum prepared by the 
Consultative Council of the Lawyers Committee on American Policy Towards Vietnam 
34-41 (2nd rev. ed., 1967). 

28 D., W. Bowett, Self-Defence in International Law 206, 216-217 (1958). 


1971] THE CAMBODIAN OPERATION AND INTERNATIONAL LAW 13 


lective self-defense, emphasizes the distinction between self-defense and 
the enforcement of international law: 


. .. our contention -is simply that a state resorting to force not in 
defence of its own rights, but in the defence of another state, must jus- 
tify its action as being in the nature of a sanction and not as self- 
defence, individual or collective. The aim is to redress the violation of 
international law, not to protect its own rights.** 


Such a view takes seriously the idea of “self” embodied in the concept of 
self-defense. Bowett concludes that 


The requirements of the right of collective self-defence are two in 
number; firstly that each participating state has an individual right 
of self-defence, and secondly that there exists an agreement between 
the participating states to exercise their rights collectively.” 


In the context of the Cambodian operation it is clear that the first re- 
quirement of collective self-defense has not been met. Since the Charter 
fails to authorize states to uphold international law as a separate justifica- 
tion for the use of force, then it seems clear that the United States could 
not, under any circumstances, associate itself with a South Vietnamese 
claim of self-defense unless the exercise of the right of self-defense were 
converted into a United Nations action, as happened, of course, in relation 
to the defense of South Korea in 1950. 

Such a conception of self-defense has been criticized as unduly re- 
strictive and unrealistic, given the evolution of collective security arrange- 
ments. For instance, Myres 8. McDougal and Florentino P. Feliciano, in 
a major work on the modern international law of force, contend that col- 
lective self-defense can be validly claimed “whenever a number of tradi- 
tional bodies-politic asserting certain common demands for security as 
well as common expectations that such security can be achieved only by 
larger cooperative efforts . . . present themselves to the rest of the general 
community as one unified group or collectivity for purposes of security and 
defense.” ° This broader conception of collective self-defense underlies 
the various regional security pacts that the United States organized during 
the Dulles era as part of its containment policy directed at what was con- 
ceived to be a monolithic Communist movement intent upon world con- 
quest.27, Under this broader view of collective self-defense, which is 
probably more descriptive of practice and is generally accepted as being 
compatible with modern international law, the United States would be 
entitled to join in the Cambodian operation provided the facts validated 

24 Ibid. 207. . 

25 Įbid.; see also J. Stone, Legal Controls of International Conflict 245 (1954), 
especially the assertion that “under general international law, a State has no right of 
‘self-defence’ in respect of an armed attack upon a third State.” 

26 McDougal and Feliciano, Law and Minimum World Public Order 248 and, 
generally, 244-953 (1962). 

27 Stanley Hoffmann has recently written thet “Frofessor McDougal’s theory .. . 
will remain an astounding testimony to the grip of the Cold War on American thought 


and practice.” “Henkin and Falk: Mild Reformist and Mild Revolutionary,” 24 Journal 
of International Affairs 118-128, at 120 (1970). 
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the underlying claim by South Viet-Nam. Even McDougal and Feliciano 
place a higher burden of demonstration for claims of collective than for 
individual self-defense: 


. .. it may be appropriate to require a higher imminence of attack 
and more exacting evidence of compelling necessity for coercive 
response by the group as such than would be reasonably demanded 
if the responding participant were a single state.” 


As it is, “the traditional requirements imposed upon resort to self-defense” 
are most exacting: “. .. a realistic expectation of instant, imminent mili- 
tary attack and carefully calculated proportionality in response.” *° There 
was nothing about the events in Cambodia that could qualify as establish- 
ing “a realistic expectation” of “instant, imminent military attack” such as 
could justify a claim of individual self-defense under these circumstances. 
Since it is more difficult to establish a claim of collective self-defense than 
individual self-defense, the demonstration that no basis for individual self- 
defense exists entails a rejection of the official United States argument. 
Prior to May 1, 1970, the invasion date, there was no report of increased 
fighting along the border, and there were no indications of increased South 
Vietnamese or American casualties as a result of harassment from across 
the Cambodian border. Mr. Nixon never claimed more than that the 
expansion of the Cambodian base area might place American troops in 
great jeopardy by April, 1971 (or almost a year after the invasion). Such 
a contention overlooks the prospects for interim changes either by way 
of negotiated settlement or successful Vietmamization of the war. The 
Cambodian base areas were sanctuaries used to provide logistic support to 
the anti-régime side in the war to control South Viet-Nam.*° In this sense, 
and to a far greater extent, the United States has relied upon external base 
areas in Japan, South Korea, Thailand, Okinawa, Guam, and elsewhere, to 
conduct its belligerent operations in South Viet-Nam. Would the United 
States regard a Soviet air strike against these base areas as a legitimate 
exercise of the right of collective self-defense by North Viet-Nam or by 
the Provisional Revolutionary Government of South Viet-Nam? Considera- 
tion of a hypothetical reciprocal claim helps to expose the unreasonableness 
of the United States position and the utter absurdity of the Administration 
contention that expanding the combat area across the Cambodian border is 
not a major escalation of the war. Note also that this same unreasonable- 


28 McDougal and Feliciano, op. cit. 251. 

29 Ibid. 67; the most widely relied-upon description of conditions appropriate for a 
claim of self-defense was given by Daniel Webster on April 24, 1841, in a diplomatic 
note to Canada. Mr. Webster, in his capacity as U.S. Secretary of State, wrote that 
there must be shown by the claimant government a “necessity. of self-defence, 
instant, overwhelming, leaving no choice of means, and no moment for deliberation.” 
29 British and Foreign State Papers 1129, 1138 (1840-1841). 

80 A learned and instructive discussion of the status of sanctuaries in international 
law is present in Fried, “United States Military Intervention in Cambodia in the Light 
of International Law,” paper presented to the Intemational Conference of Lawyers on 
Vietnam, Laos, and Cambodia, Toronto, Canada (May 22-24, 1970) 7-25 (hereinafter 
cited as Fried). 
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ness pertains to the South Vietnamese claim of self-defense which is put 
forward in more extravagant terms, relating itself to the internal Cambodian 
struggle for control, to the treatment of Viemnamese inhabitants by the Cam- 
bodian régime, and to the presence of North Vietnamese military personnel 
in any part of Cambodia. Any objective reading of the facts amply demon- 
strates that there was no instant necessity that might lend legal support to 
the Cambodian operation as an exercise of the right of individual or col- 
lective self-defense. 

There is, in addition, no relationship of proportionality between the 
claim to invade Cambodia and the alleged impact on the struggle taking 
place in South Viet-Nam. Indeed, it was the build-up of pressure by the 
Lon Nol régime to alter the long persisting status quo in the base areas 
that appeared to be the initial unsettling force. The Lon Nol régime in- 
sisted that the North Vietnamese cease to use these base areas altogether, 
and, as we have already mentioned, also brought provocative pressure to 
bear on Vietnamese residents living in Cambodia. Such tactics, pre- 
sumably a dual consequence of the weakness and reactionary orientation 
of the régime and the strength of American pressure, were part of the 
effort by the Lon Nol régime to mobilize support in the building struggle 
against the forces supporting the deposed Prince Sihanouk, who has in 
recent months joined dynastic with revolutionary legitimacy, a potent 
political linkage in any developing country. Therefore, the main precipi- 
tating event seems to be the consequence of changes in the political situa- 
tion in Cambodia, rather than any imminent threat to South Viet-Nam; 
these changes were supported, not resisted, by American action. The 
American claim to destroy base area camps within the 21.7-mile border 
strip had the predictable consequence of pushing North Vietnamese and 
NFL troops back toward the center of Cambodia, intensifying the struggle 
for political control of Cambodia, and utterly destroying any prospect for 
the resumption of the delicate, if stable, condition of relative neutrality 
that Cambodia had managed to maintain under Sihanouk’s rule. There- 
fore, the Cambodian operation seemed ill-conceived in relation to the 
principal alleged danger, the collapse of a pro-Western régime in Phnom 
Penh and its replacement by a radical anti-Western régime. 

Mr. Nixon’s report to the nation on June 3, 1970, stated that “all of our 
major military objectives have been achieved” in the Cambodian opera- 
tion.’ These objectives were described on that occasion mainly in terms of 
the capture of war matériel. Reports from military officers in the field in- 
dicated that probably no more than half of the war matériel stored in the 
base areas was discovered and captured by the withdrawal date of June 30, 
1970.°2 In that event, the alleged success of the operation would seem vir- 

81 62 Department of State Bulletin 762 (1970). The legal status of the invasion is 
not, of course, determined by the military success or failure of the operation. How- 
ever, the reasonableness of a limited claim of self-defense depends on the proportion- 
ality of means and ends, and an assessment of military success or failure may give some 
insight into whether the force used was proportional to the end sought. 


32 New York Times, June 9, 1970, pp. 1, 5. Vice President Agnew described Ameri- 
can objectives in more grandiose (and possibly more criminal) terms in the following 
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tually unrelated to the level of future military activity in South Viet-Nam. 
There is no evidence that equipment shortages are likely to result for North 
Viet-Nam or the NLF if as much as one half or more of the war matériel 
captured will still remain in the Cambodian base areas. In addition, the 
North Vietnamese, especially during the heavy bombardment of North Viet- 
Nam between February, 1965, and October, 1968, demonstrated great re- 
sourcefulness in circumventing efforts to interdict their supply routes. 

The element of proportionality seems absent from the claim of self- 
defense, whether the claim is considered from the angle of the United 
States or from the perspective of the Saigon régime. Indeed, the invasion 
seems to have aggravated the very conditions it was designed to cure. 
Even long-time supporters of American military action have criticized the 
invasion as lacking any rational relationship to its proclaimed goals.: 
Certainly, Mr. Nixon’s assertion that the Cambodian operation would 
shorten the war seems without any foundation. The arena of violence has 
been widened, a new country has become a theater of military operations 
and its people a victim of invasion,** and, taken in conjunction with the 
stepped-up American military operations in Laos, an all-Indochina war has 
emerged in place of the Viet-Nam War. Such an enlargement of the arena 
of violence and an expansion of principal actors involved in combat appear 
greatly to complicate the search for a negotiated settlement, which remains 
the proclaimed end of United States policy. 

The Cambodian operation is properly compared to the earlier American 
extension of the war to North Viet-Nam, and much of the legal analysis 
of self-defense claims in the earlier setting fits the Cambodian operation as 
well. From the point of view of legal doctrine, the assertion of a claim 
of self-defense against Cambodia has even less merit than did the earlier 


statement: “The purpose of the strikes into the sanctuaries is not to go into Cambodia 
but to take and reduce these supply depots, the hospital complexes, the command net- 
work, the communications, the weapons and munitions factories and maintenance fa- 
cilities that are there.” (Emphasis added.) Hospitals as a military objective of the 
invasion were mentioned a second time in Mr. Agnew’s remarks. See transcript of 
CBS TV broadcast “Face the Nation,” May 3, 1970, p. 3; the second reference is to 
be found on p. 6. 

33 See Letter to the Editor, New York Times, May 25, 1970, p. 32, signed by five 
men, including Bernard Brodie, Morton H. Halperin, and Thomas Schelling, who write 
of themselves and of the Cambodian operation as follows: “We, the undersigned, have 
spent our professional lives in the study of strategy and American foreign policy... 
the move into Cambodia simply does not make sense.” See also Les Gelb and 
Morton H. Halperin, “Only a Timetable Can Extricate Nixon,” Washington Post, May 
24, 1970, pp. BI-B2. 

34 After the South Vietnamese armed forces captured the Cambodian city of Kom- 
pong Speu, extensive pillage took place. One of the Cambodian military officers on 
the scene, Major Soering Kimsea, reacted by saying that “the population now has more 
fear of the South Vietnamese than of the Vietcong. They took everything—furniture, 
radios, money. . . . What they didn’t take, they broke. . . . Monks were robbed too.” 
New York Times, June 23, 1970, p. 2. 

85 I have written a legal analysis of this earlier phase of the conflict. See 1 Falk, ed., 
The Vietnam War and Intemational Law 362-400, 445-508 (1968); see Vols. I and 
II for main legal positions in relation to the war. 
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assertion against North Viet-Nam. To cross the Cambodian boundary 
with large armies and supporting air-force bombardments is to make a 
unilateral decision to attack the territory of a foreign country under cir- 
cumstances where an armed attack on South Viet-Nam was neither immi- 
nent nor probable. The most that can be said is that political changes 
taking place in Cambodia were jeopardizing its neutrality from both sides. 
This kind of circumstance may involve competing claims of limited inter- 
vention, but it certainly does not support a claim of self-defense. 

Such a conclusion must be understood in relation to the entire effort of 
international law to remove from national governments the discretion to 
initiate or expand warfare across boundaries on the basis of a calculation 
of national advantage. Central to this endeavor is the restriction of occa- 
sions upon which it is permissible to cross openly the boundary of a foreign 
country with armed force. The United States, until the Viet-Nam War, 
had played a central rôle in using international law to build slowly an 
external framework of restraint based on widely shared normative con- 
ceptions.** Although it is true that no agreed definitions of self-defense 
exist, there has been a general acknowledgment that the core meaning of 
self-defense relates to responses against either an actual armed attack or 
a credible impression of imminent armed attack.* The diplomatic prac- 
tice of the United States Government lends support to this interpretation 
—the United States Government has condemned as aggression the attacks 
by North Korea on South Korea in 1950, by Israel on Egypt in 1956, and 
by Belgium on the Congo in 1960, in which instances there was consider- 
able provocation by the target countries. Egypt, for instance, was being 
used as a base area for persistent and officially sanctioned attacks by 
paramilitary forces upon Israeli territory, with the scale and frequency 
of attacks mounting in the months before the invasion. Nevertheless, the 
United States interpreted the Suez operation as a violation of the Charter 
and of general international law. In other words, the mere use of foreign 
territory as a base area has not been previously claimed by the United 
States to constitute such a violation of rights as to validate a claim of 
self-defense.” Under these circumstances the assertion of such a claim is 


86 There has been a steady erosion of this rôle under the pressure of geo-political and 
ideological considerations. Among the instances where this pressure has been resolved 
at the expense of legal restraints are Guatemala (1954), Lebanon (1958), Bay of 
Pigs (1961), the Stanleyville operation (1964), Dominican Republic (1965), as well 
as a number of less visible interventions in the affairs of foreign countries through the 
activities of the CIA. See note 2 above. 

87 There are certain special circumstances of imminence, especially in relation to 
nuclear weapons, that make it unreasonable to limit the right of self-defense to the 
victim of the first act of violence. The Cuban missile crisis of 1962 and the Middle 
East War of 1967 are cases where it is plausible to argue that the “victim” state was 
also the one that struck first. 

88 The precedents relied upon by Mr. Stevenson to establish a basis for the invasion 
are not very convincing, as they consisted either of brief “incidents” or involved ex- 
tensions of claims of “hot pursuit.” Stevenson, pp. 768-769. The United States has, 
indeed, denied such precedents to other countries claiming the right to strike across 
boundaries against external base areas. Such strikes, because of their short duration, 
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itself an illegal act of aggression that may amount, if on a sufficient scale, 
to an armed attack upon Cambodia giving rise to a right of self-defense 
on the part of the state of Cambodia (even if this right is not claimed by 
the presently constituted regime). 

In summary, then, the American contention that the Cambodia operation 
is a valid exercise of the right of collective self-defense seems without 
foundation in international law for reasons of doctrine, diplomatic prac- 
tice, and public policy. 

A Spezial Limited Claim. The American legal position has also been 
asserted in the form of a special limited claim to eliminate the base areas 
on Cambodian territory. This position has not been developed in a 
serious fashion by the United States Government. The Deputy Secretary 
of Defense, David Packard, did allude to this line of justification in the 
course 0: a virtually unreported speech given to the Rotary Club in Fort 
Worth, Texas. On that occasion Mr. Packard did say: 


Under international law we had every right to strike the enemy in 
areas put to such uses. The inability of Cambodia over a period of 
years to live up to its legal obligations as a neutral state freed us from 
the obligation to stay out of these areas. They were not under Cam- 
bodian control. They were not neutral. 


Interestirgly, Mr. Packard attributed the timing of the invasion to the 
changed political situation: “Our failure to disrupt the Cambodian bases 
earlier was dictated by political considerations which, as long as Prince 
Sihanouk remained in power, it was felt overrode military considerations.” 
Mr. Packard went on to say: “With the downfall of Sihanouk, there was 
no longer any reason to believe that the action by South Vietnam or the 
United Sżates in the occupied border areas would be objectionable to the 
government of Cambodia.” ** Note that Mr. Packard does not rest the case 
on any imminent threat to the security of American forces or on any 
building up of North Vietnamese capabilities. He did, in passing, men- 
tion the 2xpansion of base area operations by “occupying enemy forces” 
as increasing “the potential danger faced by American forces.” What is 
important here is that, in the context of arguing on behalf of the alternate 
theory of enforcing Cambodia’s neutral duties, Mr. Fackard undercuts any 
assertion that conditions of imminent attack created an emergency justify- 
ing recourse to self-defense. 

On its own grounds, however, the claimed right to make a limited use 
of force to remedy the failure by Cambodia to uphold its neutral duties 
vis-à-vis North Viet-Nam faces formidable difficulties.*° First of all, the 
South Vietnamese claim is clearly not limited to the enforcement of neutral 


small magnitude, and generally light casualties, represent a far less serious use of force 
than the Cambodian invasion. 

89 Address by David Packard, Department of Defense News Release, May 15, 
1970, p. 5. 

40 See Note from Columbia Law Review, “International Law and Military Operations 
against Insurgents in Neutral Territory,” reprinted in 2 Falk, ed., The Vietnam War 
and International Law 572-593. 
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duties; it takes precedence over the American definition of the mission and 
provides the primary legal measure of what is being claimed. Secondly, 
sustained uses of overt force against foreign territory by governments for 
purposes other than self-defense are not compatible with the language of 
the Charter or the practice of the United Nations. Thirdly, the United 
States has consistently condemned as illegal much more modest claims 
to use force against base areas across boundaries. 

During the Algerian war of independence, French forces in 1957 at- 
tacked Sakret-Sidi-Yousseff, a town in Tunisia being used as a sanctuary 
and staging area by Algerian insurgents. The United States rejected the 
French claim that it was permissible to destroy external base areas and 
supply depots on the Tunisian side of the Algerian border and expressed 
its public displeasure, even though France was an American ally at the 
time. Similarly, Adlai Stevenson, as United States Representative in the 
Security Council, condemned in 1964 a British raid against Habir in Yemen, 
which was in reprisal for the use of the town as a base for operations 
against the British colonial occupation of the Protectorate of Aden. Finally 
the United States has on numerous occasions joined in criticizing and 
censuring Israel for attacking external base areas. The expansion of the 
theater of violent acts across a boundary by overt and official action has 
been consistently regarded as illegal under modern international law. 

Mr. Packard’s assertion that the Lon Nol Government would probably not 
find an invasion objectionable is also a very fragile basis upon which to 
launch a large-scale invasion that caused the death and displacement of 
many Cambodians, subjected the country to civil war conditions, and has 
entailed widespread destruction of Cambodian villages, forests, and crop- 
lands. No United States official even contends that Cambodia requested 
or even authorized the invasion, nor was there evident any attempt to 
secure consent in advance.*” | 

Furthermore, contrary to Mr. Nixon’s contention on April 30th that 
“American policy” since 1954 has been “to scrupulously respect the neu- 
trality of the Cambodian people,” the number of border-crossing and air- 
space violations has been extensive ever since the intensification of the 
Viet-Nam War in 1964.*° Prince Sihanouk complained frequently about 
American violations of Cambodian neutrality, prominently displayed in 
Phnom Penh captured American equipment, complained to the International 

41 For an analysis of the compatibility between special claims to use force and inter- 
national law (including the U.N. Charter), see Falk, “The Beirut Raid and the Inter- 
national Law of Retaliation,” 68 A.J.LL. 415 (1969). Note that the Beirut raid con- 
ducted by Israeli military units on Dec. 28, 1968, was far more limited in scope, 
duration, and effects than has been the Cambodian operation. It seems questionable 
whether a use of armed forces on the scale of the Cambodian operation can be ever 
considered as a special claim falling outside of the Charter, but must be justified, if 
at all, as an exercise of the right of self-defense. Cy. Stevenson, pp. 768-769. 

42 See text above, p. 10 and note 19. 

48 For summary of U. S. and South Vietnamese violations of Cambodian neutrality 
prior to April 30, 1970, see Kahin, note 18 above, p. 57429; cf. also Chomsky, “Cam- 


bodia,” New York Review of Books 39-50, at 40 (June 4, 1970); Fried, Appendix 1, 
“Protests by Cambodia about Violations of its Territory,” pp. 1-9. 
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Control Commission, and invited American citizens to visit Cambodia and 
inspect for themselves evidence of U. S. raids against border areas. These 
American incursions, although more disruptive for Cambodians than the 
North Vietnamese use of Cambodian territory as a sanctuary, did not draw 
Cambodia into the war, and were generally consistent with the maintenance 
of Cambodian peace and security and the confinement of the war to the 
territory of South Viet-Nam. 

Furthermore, there seems to be something peculiarly perverse about 
widening the war at a time when the official claim is that American in- 
volvement is being diminished. Casualties have been far lower during 
the withdrawal process initiated by Nixon than at other times during the 
war. If these base areas could be tolerated for so many years—even when 
American objectives were being set forth in more ambitious terms—then 
what was the reason to assert suddenly a claim based on Cambodia’s 
failure to wphold neutral duties? The only partially satisfactory explanation 
of the timing of the Cambodian operation has to do with the fear that the 
Lon Nol régime was on the verge of collapse.** Such explanation lacks 
much plausibility because the invasion has had the primary effect of push- 
ing the régime closer to either foreign dependence or collapse and may 
encourage the virtual partition of the country between South Viet-Nam, 
North Viet-Nam, Laos, and Thailand. Such an outcome has nothing to do 
with the enforcement of neutral rights, or, for that matter, with self-defense. 

As with the claim of self-defense, there is no support in doctrine, prac- 
tice or policy to vindicate an American claim of the proportions of the 
Cambodian operation. In the past, the organs of the world community 
have consistently condemned lesser claims—single raids lasting a few hours 
—to attack or destroy external base areas relied upon by the insurgent 
side in an internal war. Here, the limits are not narrow—a 21.7-mile 
territorial belt and a period of two months, besides less restrictive time 
and space zones for air attacks.4® Mr. Packard reports that even these 
limits were imposed on the operation by the President “because he wants 
the American people to understand that this is a temporary and limited 
operation.” *®* What about respect for norms prohibiting border-crossing 
uses of force? What about the welfare and autonomy of the Cambodian 
people who are the most permanent victims of the claim? Again, we are 
left with an imperial impression, the President giving an internal account, 


44 For speculation on motivation see Schurmann, “Cambodia: Nixon’s Trap,” Nation 
651-656 (June 1, 1970); Scott, “Cambodia: Why the Generals Won,” New York 
Review of Books 28-34 (June 18, 1970). 

45 The air strikes have continued on a regular basis since the July 1 withdrawal 
deadline. President Nixon has made no effort to change his earlier pledge on this 
point. It also is clear that these air strikes are intended to influence the military 
struggle in Cambodia, as well as to interdict supplies and troops that might be used 
against Americans in South Viet-Nam. A new “credibility gap” has arisen as a result 
of the discrepancy between the actual bombing patterns in Cambodia and the official 
statements on the subject. A useful summary of this situation is to be found in a news- 
paper article by Sterba, note 12 above. 

48 Packard, loc. cit. 6. 
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without any sense of obligation to respect world standards. Such a per- 
emptory claim to enforce neutral rights is the essence of unilateralism which 
it has been the overriding purpose of modern international law to discourage 
and moderate in the area of war and peace. 

Procedural Norms. One of the most disturbing features of the American 
rôle in the Cambodian operation is the evidence that the U. S. Govern- 
ment has acted without any sense of respect for the rules and procedures of 
law and order on an international level. The minimum legal burden 
imposed on a Head of State is to provide a legal justification to the inter- 
national community for undertaking action that raises fundamental issues 
of international law as manifestly as does the invasion of a foreign country. 

Yet the American claim to undertake the Cambodian operation was 
made in peremptory form. American policy was put forward as an exhibi- 
tion of sovereign discretion, moderated by some sense of limits, but not 
subject to review or challenge. In this spirit it is necessary to recall Mr. 
Nixon’s assertion forewarning foreign governments that any effort to regard 
our invasion of Cambodia as a serious breach of international order—or 
as a flagrant violation of the Charter—would be entirely unacceptable to us. 
Even the outrageous invasion of Czechoslovakia in 1968 was accompanied 
by some Soviet effort to give an international accounting, admittedly a 
flimsy one. I am comparing the American assertions vis-a-vis Cambodia 
with a sub-legal standard of comparison by citing the Czech occupation, 
and not in any sense intimating that the Soviet contention was consistent 
with the obligations of international law just because there was some effort 
to provide an international justification for the action. The provision of 
an explanation in such a setting is a necessary, but hardly sufficient condi- 
tion of legality. 

The United States did make certain gestures of compliance with Charter 
norms after the Cambodian operation was under way. Ambassador Yost 
made a short report on behalf of the United States to the President of 
the Security Council on May 5, 1970, explaining that the Cambodian 
operation was an exercise of the right of collective self-defense. Ad- 
ministration officials have subsequently developed a variety of legal argu- 
ments in response to objections raised in the domestic arena. To put 
forward legal arguments is not, of course, to be confused with the over-all 
persuasiveness of a legal position which must depend on weighing an 
argument against the facts, norms, and policies at stake, as well as against 


47U.N. Doc. S/9781, loc. cit. note 3 above. Ambassador Yost’s legal position was 
developed as follows: “The measures of collective self-defense being taken by U. S. 
and South Vietnamese forces are restricted in extent, purpose and time. ‘They are 
confined to the border areas over which the Cambodian Government has ceased to 
exercise any effective control and which has been completely occupied by North 
Vietnamese and Viet Cong forces, Their purpose is to destroy the stocks and com- 
munications equipment that are being used in aggression against the Republic of 
Viet-Nam. When that is accomplished, our forces and those of the Republic of Viet- 
Nam will promptly withdraw. These measures are limited and proportionate to the 
aggressive military operations of the North Vietnamese forces and the threat they 


pose.” aro 
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arguments developed in support of contrary legal positions. For reasons 
already discussed, the United Nations cannot provide a suitable forum 
for legal appraisal in the Indochina context. In any event, the United 
States since the beginning of its involvement in the Viet-Nam War has 
displayed only a nominal willingness to operate within a Charter context.‘ 

Beyond the obligation to justify recourse to international force to the 
Security Council is the obligation to seek a peaceful settlement of an inter- 
national dispute. Articles 2(3) and 33 of the Charter express this obliga- 
tion in clear form. The Cambodian operation is only the latest instance 
of a continuing American refusal to seek a peaceful settlement of the con- 
flicts that exist in Indochina. It is not possible here to make a detailed 
analysis of the failure by the United States to respond to the NLF pro- 
posal of May, 1969, for a settlement of the Viet-Nam War, the American 
failure to offer any counter-proposal, and the failure to appoint a negotiator 
of prestige and stature from November, 1969, when Henry Cabot Lodge 
resigned, until June, 1970, when David Bruce was designated as his suc- 
cessor. The Thieu-Ky Government has never made a secret of its opposi- 
tion to a negotiated end to the war; its presence in Paris is a result of 
American pressure. Indeed, President Nixon’s initial appointment of Mr. 
Lodge, known as an ardent supporter of the Saigon régime, and his sub- 
sequent non-replacement of a chief delegate for more than seven months 
after Mr. Lodge's resignation seemed designed to reassure the Thieu-Ky 
group that the United States has no intention of encouraging serious nego- 
tiations in Paris, rather than to convince North Viet-Nam and the Pro- 
visional Revolutionary Government of South Viet-Nam that we are in- 
terested in serious negotiations.*® Such an American posture is made 
even more cynical by the frequent reiteration to the American public 
of our eagerness for serious negotiations, and by the allegation that 
negotiations are being blocked by the stubborn refusal of the other side 
to discuss anything other than the terms of its “victory.” The effort to 
convey contradictory messages to the Saigon régime and to the American 
public places an overwhelming burden upon the credibility and sincerity 
of our negotiating posture and represents a serious failure to carry out the 
procedural norms relating to peaceful settlement. 

The Cambodian operation, then, illustrates a refusal on the part of the 
United States to comply with minimum procedural norms of international 
law: 

(1) There has been no indication of any willingness to submit to com- 
munity review the claim to attack a foreign state. 


48 For more detailed appraisals of the U.N. rôle in relation to the Viet-Nam War, 
see articles by Bloomfield and Gordon in 2 Falk, ed., The Vietnam War and Inter- 
national Law 281-357. 

49 For the text of the ten-point proposal setting that was supported by North Viet-Nam 
and the National Liberation Front and put forward in the Paris negotiations, see Kolko 
(ed.}, Three Documents of the National Liberation Front 15-23 (1970). This proposal 
represents a serious basis for negotiations. It has never drawn either a response or a 
counter-proposal of comparable detail from the U. S.-South Vietnamese Delegations. 
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(2) There has been no official effort to reconcile the invasion with 
the requirements of international law beyond the nominal letter of report 
to the Security Council. This failure to provide an external explanation 
of recourse to force against a foreign country violates Charter norms, at 
least as these norms have been interpreted on past occasions by the United 
States in relation to foreign states. 

(3) There has been a failure to comply with the legal duty to seek a 
peaceful solution to the conflicts taking place in Indochina. 

(4) South Viet-Nam has also provided no accounting for its more ex- 
tensive claims to occupy Cambodian territory, and the United States seems 
legally responsible to the full extent of these wider claims—claims which 
even its own legal arguments, developed since April 30th, have not tried 
to justify. 


IV. Some ConciupInc Worip-Orper COMMENTS 


The development of international law is very much a consequence of 
the effective assertion of claims by principal states. Such claims create _ 
legal precedents that can be relied upon on subsequent occasions by 
other states. The Cambodian operation, in this sense, represents both a 
violation of existing procedural and substantive rules of international law 
and a very unfortunate legislative claim for the future. It will now be 
possible for states to rely on the Cambodian operation in carrying out raids 
against external base areas or even when invading a foreign country alleg- 
edly being used as a sanctuary. It will no longer be possible for the 
United States Government to make credible objections to such claims. The 
consequences of such a precedent for the Middle East and southern Africa 
seem to be highly destabilizing. 

In this case, the precedent was established without any effort t to justify 
the claim from the point of view of international public policy. One of 
the important thresholds of restraint had involved respect for international 
boundaries, especially with regard to the initiation of full-scale armed 
attacks. International law has relied on second-order restraints to limit 
the combat area, even when the wider prohibition on recourse to violence 
has failed. The precedent set by the Cambodian operation seriously erodes 
this second-order restraint and appears to increase the discretion of national 
governments as to the permissible limits of force in international affairs. 

Covert and sporadic uses of force across international boundaries have 
been part of the way in which a balance has been reached between the 
use of external sanctuaries by insurgent groups and the security of the 
target state. Peremptory strikes against these external base areas have 
been generally condemned, but the short duration of these claims and the 
direct response to provocative actions by groups operating from the target 
state have usually meant that such retaliatory force has not greatly nor 
indefinitely expanded the theater of combat operations. The Cambodian 
operation was a campaign that included at its height more than 74,000 
men (31,000 Americans, 43,000 South Vietnamese), heavy air support, the 
occupation of a large area of foreign territory for a long period of time, 
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and the prospect of future incursions by land and air. As such, it widens 
considerably the prior understanding of the limits of retaliatory force. 
Such widening is of serious consequence for at least three reasons: 

(1) There are many conflict situations in which one or both contending 
factions can claim the need to attack external base areas. 

(2) The claim to destroy the external base areas of the insurgent will 
undoubtedly generate counter-claims to destroy the external base areas 
of incumbent factions. 

(3) The unilateral character of a determination as to when it is appro- 
priate to attack external base areas is very subjective, tends to be self- 
serving, and is difficult to appraise. 

In essence, then, the Cambodian operation represents a step backward 
in the struggle to impose restraints on the use of force in the conduct of 
foreign relations. In the specific setting of the Viet-Nam War, the Cam- 
bodian operation is a further extension of the United States’ illegal involve- 
ment in Indochina. It has widened the theater of combat, complicated 
the task of negotiating a settlement, brought additional governments into 
positions of active co-belligerency, and has been convincingly justified by 
neither a demonstration of military necessity nor a claim of legal pre- 
rogative. 

The Cambodian operation is, perhaps, the most blatant violation of inter- 
national law by the United States Government since World War II, but it 
represents only the most recent instance in a series of illegal uses of force 
to intervene in the internal affairs of a sovereign society. Until Cambodia, 
the United States Government either disguised its interventions, as in 
Guatemala in 1954, or made a serious effort to justify them, as in relation 
to the Dominican intervention of 1965. The Cambodian operation repre- 
sents a peremptory claim to take military action; such action violates the 
letter and spirit of general international law and the Charter of the United 
Nations, and seems to vindicate the allegation that the United States is 
acting in Southeast Asia with imperial pretensions rather than as one among 
many states subject to a common framework of minimum restraint in its 
international conduct. 

Within the present world setting, the United States is contributing to 
the deterioration of the quality of international order rather than to its 
improvement. Such a rôle is particularly tragic at this juncture of world 
history, a crossroads in human destiny at which the converging dangers of 
population pressure, ecological decay, and the possibility of nuclear war 
create the first crisis of world order that threatens the survival of man 
as a species and the habitability of the planet. The prospects for creative 
response are vitally linked with the orientations toward issues of inter- 
national order that prevail in the principal national centers of power and 
authority in the world. Unless constructive changes are sought by na- 
tional governments, there is no way to meet the threats posed, in part, by 

50 A depiction of this crisis and some proposals for overcoming it are the subject of 


my forthcoming book: This Endangered Planet: Prospects and Proposals for Human 
Survival, to be published in 1971 by Random House, 
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the present fragmented political organization of world society. One 
precondition for change is a greater reluctance by powerful governments 
to rely on military capabilities to promote their foreign policy goals. Re- 
cent actions by the Soviet Union and by the United States have displayed, 
above all, a return to the political consciousness associated with pre- 
World War I attitudes of sovereign prerogative and raison d état, and a 
total abandonment of the serious search for a new system of world order 
responsive to the needs of our time, except to be prudent about provoca- 
tive acts in a crisis situation in which the nuclear contingency appears 
relevant. It is in this sense that the Cambodian operation bears witness 
to the persistence of the war system and to the strength and vitality of 
the most destructive attitudes and forces active in our world. 

There is, perhaps, some reason for encouragement in the report that 
the Secretary of State, William P, Rogers, circulated a memorandum ad- 
dressed to the Assistant Secretary of State, dated June 13, 1970, in which 
the following language appears: 


When crises occur in any area of the world those in the department 
who are most directly involved should be careful to insure that the 
legal implications are not overlooked." 


Imagine, if such sentiments began to shape the choice of policy, as well 
as to influence the process of its rationalization! 


51 New York Times, June 24, 1970, p. 3. 


THE CONSTITUTIONALITY OF THE 
CAMBODIAN INCURSION 


By William D. Rogers ° 


I 


Rarely, if ever, has the relationship between the President’s authority as 
Commander-in-Chief and Congress’s power to declare war been thrown into 
such sharp relief as by the Cambodian incursion. The issue is quite simple: 
Was the President within his power under Article II, Section 2, of the 
Constitution in ordering United States ground troops into Cambodia on 
April 30, 1970? The Constitutional question stands alone, in this instance 
freed of the other issues which tended to divert debate over United States 
involvement in South Viet-Nam and recent Presidential actions elsewhere. 

The initial commitment of ground forces to Viet-Nam was defended in 
major part by reference to the SEATO Treaty.2, The argument was then 
that the United States had undertaken a commitment in SEATO to meet 
a common danger in the event of an armed attack against a member or 
a protocol state. The Senate, in consenting to the ratification of the treaty, 
it was said, had made a formal determination that a Communist armed 
attack on South Viet-Nam endangered the United States. All else was for 
the Executive. The President was thus forearmed with the power and 
responsibility to determine whether such an armed attack had occurred 
and how the United States should thereupon execute its solemn treaty 
obligations to respond, even if no other party to the treaty requested us 
to do so. Whatever one may say about the force of this argument—and 
there is a good deal to be said *~the Cambodian incursion has not been 


* Of the District of Columbia Bar. 

1 This is an issue different from that of the Constitutional‘ty of the Cooper-Church 
Amendment, H.R. 15628, QIst Cong., 2d Sess. (1970), or the McGovern-Hatfield 
Amendment, H.R. 17123, 91st Cong., 2d Sess. (1970). The former restricts the use 
of appropriated funds in Cambodia after June 30, 1970; it therefore neither judges the 
Constitutionality of the incursion nor purports to restrict the President in the exercise 
of his authority as Commander-in-Chief in the future. In ths fashion, Cooper-Church 
avoided the Constitutional conflict. McGovern-Hatfield is also an assertion of the 
Congress’s power over the purse. It would force a withdrawal—absent a declaration 
of war-—from Indochina by June 30, 1971. Like Cooper-Church, it does not seek to 
judge the Constitutionality of either the initial commitment of force to Viet-Nam or 
the April 30 incursion into Cambodia. 

2 Southeast Asia Collective Defense Treaty, Sept. 8, 1954, 6 U.S. Treaties 81, T.LA.S., 
No. 3170; 60 AJ.LL. 646 (1966). See U. S. Dept. of State, The Legality of United 
States Participation in the Defense of Viet-Nam, Part IV, B, 54 Dept. of State Bulletin 
474 (March 4, 1966), 60 A.J.LL. 565 (1966); reprinted in 1 The Vietnam War and 
Intemational Law 583 et seq. (R. Falk ed., 1968) (hereinafter cited as Memorandum). 

3 See Wormuth, “The Vietnam War: the President versus the Constitution,” in 2 
The Vietnam War and International Law 711, 767-780 (R. Falk ed., 1969). 
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explained by the SEATO Treaty for the purpose of determining the scope 
of the President’s and the Congress’s war powers. 

Cambodia is of course a “protocol” state, and thus declared to be within 
the scope of the treaty by its parties. But the President’s explanation of 
the reasons for his action foreclosed any reliance on SEATO in this in- 
stance. The challenge he was meeting was not, he said, an armed attack 
against Cambodia. The challenge was the sanctuaries along the border 
containing headquarters, storage, and regroupment facilities which threat- 
ened the allied armed forces in South Viet-Nam. To have relied upon 
SEATO would not have squared with this statement of purpose. A SEATO 
justification would have meant that the incursion was for the purpose of 
defending the Government of Cambodia, and the Administration has taken 
great pains to deny that this was its purpose.* In short, the justification 
for the incursion is not to be found in SEATO, and the Administration 
does not rely on SEATO. 

-Nor was the justification to be found in the Tonkin Gulf Resolution * 
(although Tonkin Gulf sheds some interesting light on the domestic legal 
question, as to which more hereafter). Again, the question in the Cam- 
bodia case is simpler than it was in the case of our original Indochinese 
involvement. As to South Viet-Nam, the Administration contended that 
the President was justified by the Gulf of Tonkin Congressional authority 
to take “all necessary measures . . . to prevent further aggression.” The 
1966 State Department Memorandum put the matter thus: 


[T]he legality of United States participation in the defense of South 
Viet-Nam does not rest only on the constitutional power of the Presi- 
dent under article II. . . . In addition, the Congress has acted in un- 
mistakable fashion [by the Gulf of Tonkin Resolution] to approve and 
authorize United States actions in Viet-Nam.° 


The effect of the Gulf of Tonkin authorization, it was then said, was that 
of an exercise of the Article I Constitutional functions; it remained only 
for the President to determine what measures were necessary under the 
resolution, “including the use of armed force,” to defend freedom in South- 
east Asia. Similar contentions have been advanced with respect to the 
delegations implied in the Cuba, Formosa and Middle East resolutions.’ 


4 In this respect, see the Legal Advisers statement at the Hammarskjöld Forum of 

the Association of the Bar of the City of New York on May 28, 1970, 62 Dept. of 
. State Bulletin 765 (1970). It makes no mention of SEATO., Instead, Mr. Stevenson 
said: 
“As the President has made clear, the purpose of our armed forces in Cambodia is 
not to help defend the Government of Cambodia, but rather to help defend South 
Viet Nam and the United States troops in South Viet Nam from the continuing North 
Vietnamese armed attack.” {Footnote omitted. ) 

5 Public Law 88-408, Aug. 10, 1964, 78 Stat. 384. 

6 Memorandum, cited note 2 above, Part IV, C. 

T Respectively, S. J. Res. of Oct. 3, 1962, 76 Stat. 697; Ch. 4, Public Law No. 4 
(H. J. Res. 159), approved Jan. 29, 1959, 69 Stat. 7, and H. J. Res. of March 9, 1957, 
71 Stat. 5. See 2 Falk, note 3 above, at 790; Moore, “The National Executive and the 
Use of the Armed Forces Abroad,” in 2 The Vietnam War and International Law 808, 
817 (R. Falk ed., 1969). 
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Both the Middle East and the Cuban resolutions were cited as underpinning 
the Exezutive power to deploy United States armed forces in potentially ex- 
plosive situations, in the one case in the 1958 landing in Beirut,’ in the 
second, in connection with the United States quarantine of Cuba in the 1962 
missile crisis.® 

But tae Gulf of Tonkin Resolution did not support the Constitutionality 
of the incursion into Cambodia. Section 1, which relates to the attack on 
United States surface vessels which triggered the resolution, authorizes the 
President to take measures “to repel any armed attack.” But armed attack 
from these sanctuaries was not asserted as the reason for the incursion. 

Secticn 2 states in declarative terms that the nation is prepared to use, 
“as the President determines,” “all necessary steps, including the use of 
armed force” in aid of a SEATO member or protocol state “requesting 
assistance in defense of its freedom. . . .”. Cambodia did not request the 
assistance of United States forces. It did ask for arms, but the Adminis- 
tration has not claimed that the request for arms constituted the kind of 
request that the President, under the resolution, should meet with several 
divisions of United States ground troops. Thus, whatever one may say 
about the intent and legislative history of the Gulf of Tonkin resolution— 
and again there is something to say 7°—it is clear that the resolution did 
not support the incursion into Cambodia in this instance. And the resolu- 
tion has, of course, since been repealed. 

In short, two of the three pillars to the South Viet-Nam Constitutional 
argumert were not available for Cambodia. The Cambodia incursion 
balanced on one. It was a shaky balance. 


i 


The single point on which the President’s power was said to rest in this 
instance is his power as Commander-in-Chief. A fair summary of what 
was said by the President on April 30 and on June 3, by Secretary Rogers 
in his CBS interview on May 3,1? and by Mr. Stevenson in his Hammar- 
skjöld Forum statement, is this: The Viet Cong and North Vietnamese had 


8 As to the Constitutional effect of the Middle East resolution, Secretary Dulles had 

this to say at his news conference of May 20, 1958, a few days before the Janding at 
Beirut: 
“All I say is that, when the Congress by an overwhelming vote declares that the inde- 
pendence and integrity of a certain country is vital to the peace and national interest 
of the United States, that is certainly a meaningful declaration, and it places upon the 
President a greater responsibility to protect, in that area, the peace and interests of 
the United States than would have been the case had there not been such a declara- 
tion.” Doc. 316, 1958 American Foreign Policy, Current Documents 938-939 (May 
20, 1958). 

9 Presidential Proclamation No. 3504, Oct. 23, 1962, 27 Fed. Reg. 10,401; 57 A.J.LL. 
512 (1963). 

10 See ‘Wormuth, note 3 above, at 780~799; Velvel, “The War in Viet Nam: Un- 
constituticnal, Justiciable, and Jurisdictionally Attackable,” in 2 The Vietnam War and 
International Law 651, 674-681 (R. Falk ed., 1969), 

11116 Cong. Rec. S 9670 (June 24, 1970). 

12 62 Dept. of State Bulletin 646 (May 25, 1970). 


1971] THE CONSTITUTIONALITY OF THE CAMBODIAN INCURSION 29 


established “privileged sanctuaries” across the Vietnamese border in Cam- 
bodia, which were being used for supply, training, regroupment, test and 
recreation, communications, and headquarters in the war in South Viet- 
Nam. These sanctuary areas were a threat to the allied forces in South 
Viet-Nam, particularly during the period of reducing the United States 
armed presence in South Viet-Nam. So, to eliminate the threat to United 
States and allied forces and to insure observance of the timetable of with- 
drawal, the United States attacked the sanctuaries. 

The attack was large. Upwards of 50,000 men were involved, together 
with heavy bombing and artillery fire. The incursion was to be for sixty 
days, with even longer-term air bombardment for “interdiction” and for 
support to Cambodian and Vietnamese ground forces. And the incursion 
was made without notice to, or consultation with, the Congress, to say 
nothing of the Cambodian authorities. The President acted on his own. 

Was he within his authority as Commander-in-Chief in ordering the 
attackP The Constitution speaks in maddening generalities. With Con- 
gress is lodged the responsibility to “declare” war, to raise and support the 
armies with two-year appropriations and to take other measures of national 
war power.** ‘The President is to be Commander-in-Chief of such armies 
as the Congress determines to raise and support,'* presumably in such wars 
as the Congress may declare and for other purposes as well, although the 
Constitution is silent as to what these purposes beyond declared wars may 
be. And, to return full circle, the Congress is to make all “necessary and 
proper” laws for the execution of “all . . . powers vested by this Constitu- 
tion in the Government of the United States, or in any Department or 
Officer thereof.” 15 

The experience in England would suggest that the Founders brought to 
the debate in Philadelphia a determination to insure civilian command of 
the armed forces and to permit the Congress, as the heir to Parliament, a 
voice in the determination to resort to armed conflict. And the contempo- 
rary practice of the Founders after Independence, through the French 
Naval War in 1798, the War of the Barbary Pirates, and the War of 
1812 reflects no little concern with the limits to Executive authority. 

In his report to Congress of December 8, 1801, for example, Jefferson 
referred to the spectacular victory of the schooner Enterprise over an armed 
cruiser from Tripoli during the War of the Barbary Pirates. The American 
vessel was acting under strict orders not to attack, only to protect commerce 
from attack. Jefferson reported laconically that: | 


Unauthorized by the Constitution, without the sanction of Congress, 
to go beyond the line of defense, the [enemy] vessel, being disabled 
from committing further hostilities, was liberated with its crew. The 
Legislature will doubtless consider whether, by authorizing measures 
of offense also, they will place our force on an equal footing with that 
of its adversaries. I communicate all material information on this 
subject, that in the exercise of this important function confided by the 


18 U, S. Constitution, Art. I, § 8, cl. 10, 11, 12, 13, and 14, 
14 Ibid., Art. II, § 2, cl. 1. 15 Ibid., Art. I, § 8, cl. 18. 
16 See, generally, Wormuth, note 3 above, at 718-728. 
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Constitution to the Legislature exclusively their judgment may form 
itself on a knowledge and consideration of every circumstance of 
weight.2” 


Hamilton took a stronger position. The President, he argued, should 
fight “Till the Congress should assemble and declare war... .”** The 
difference between the two is of no moment for present purposes. Both 
counseled a resort to the Congress, the one beforehand, the other as soon 
after the fact as possible. 

The record since, however, is both rich and ambiguous. Scholars have 
attempted to count the number of instances in which United States armed 
forces have been deployed abroad.1® The Department of State prefers 
the figure of 125 such instances.”° 

A wide number of these were ones in which the President alone had 
sent United States forces into foreign lands. In a number of instances, 
the Pres:dent was reacting as Commander-in-Chief against a sudden and 
severe attack on the United States or its territories, people or armed forces. 
These cases may be set to one side. The Founders were clear that self- 
defense end response to armed attack on the United States were well within 
the unileteral power and responsibility of the President as Commander- 
in-Chief, at least “Till the Congress should assemble and declare war... .” 
To throw the full military might of the United States back at an aggressor 
was not to usurp the Congressional power to declare war. As Hamilton 
made clear, in that instance war was declared, not by the United States, 
but by the attacker.” So, as in the case of Pearl Harbor, the President 
may and must respond, and even move over to the attack, although he 
also may profitably request Congress to ratify his action at the earliest 
moment by a formal declaration of war, as Roosevelt did on December 8, 
1941. 

The great bulk of the rest of the cases, not involving sudden attack, 
have been fairly inconsequential in terms of the security, blood and 
treasure of the United States. Hostilities have been infrequent; most 
instances of unilateral Presidential deployment abroad did not involve 
war or ths risk of war, whatever the Constitutional term may mean, and 
are certainly not precedents for Cambodia. The exarnples are varied, but 
they fall into recurring patterns. Force has often been employed abroad— 
sometimes under orders from Washington, sometimes on the initiative, 
usually wise, occasionally foolish, of the local commander—in quasi-police 
actions. The Army and the Navy have pursued outlaws, smugglers, pirates 
and Indians into foreign territory. In other cases the military has been 

17 Ibid. a- 724, 18 Ibid. at 725. 

19 G. Rogers, World Policing and the Constitution 92-123 (1945) (lists 149 instances 
of the use of U. S. forces abroad); M. Offutt, The Protection of Citizens Abroad by the 
Armed Forces of the United States 1 (1928) (estimates that “United States [forces] 
have been landed on foreign soil . . . on more than one hund-ed occasions during the 
past hundred and fifteen years.”); J. Clark, Right to Protect Citizens in Foreign 
Countries b” Landing Forces (Rev. ed., 1912) (appendix lists forty-one instances of 


landing United States forces). 
20 Memorendum, p. 597, 21 See Wormuth, note 3 above, at 725. 
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deployed, usually in small parties, most notoriously and consistently in 
China, to protect American lives or property when local civil government 
has broken down. 

Occasionally, United States forces have landed for this purpose in the 
midst of a local revolution or political change, and their presence has had 
a greater effect than the mere protection of the United States citizens who 
happen to be resident there, most recently, for example, in the Dominican 
Republic. And finally the armed forces have been deployed for frankly 
national security purposes to occupy areas of particular strategic interest 
to the United States preclusively, typically in the Caribbean during the 
days of coal-burning navies, usually without effective opposition and always 
under a claimed right of intervention which the United States has since 
solemnly forsworn in O.A.S. treaties and the United Nations Charter. 

A hundred-odd such miscellaneous instances, together with Korea and 
Viet-Nam, constitute the record of unilateral Executive dispatch of United 
States troops to foreign soil in the past. Many commentators and most 
Executive spokesmen have read into that record a descending curve of 
Congressional responsibility, and a rapidly rising line of Presidential 
authority. It is even suggested that the one has canceled the other out and 
that the Congressional war-declaring responsibility, and whatever duties 
are inherent in the Constitutional command that Congress review its mili- 
tary appropriations every two years, are eighteenth-century curiosities of 
no practical relevance to the harsh realities of today. 

This is too dour and too simple a reading of history. First, the curve 
of experience is not smooth. Korea was followed by Lebanon, and in the 
latter instance Dulles, who apparently had learned something from Ache- 
son’s troubles, at least made passing obeisance to Congress by requesting 
the Middle East resolution. Furthermore, if the cases are carefully ex- 
amined, it will be seen that even those presidents whom history has called 
strong have displayed a rather more refined sense of the overlapping 
nature of the war power than some commentators have lately made out. 
In the paradigm example of the use of the powers of Commander-in-Chief, 
Lincoln called for 75,000 volunteers in April. But he asked for legislative 
ratification when Congress came back into session”? The record of ex- 
perience does not show that there are no outer limits to the President's 
power, only that those limits are in some sectors unclear; and that there 
is no practical way yet devised for putting those limits to the conventional 
judicial tests. 

The Cambodian incursion, however, goes beyond the past experience. 
There is no precedent for it—no precedent in either the sudden attack 
cases, or in the instances of hot pursuit of pirates or bandits, or in the 
landings to protect United States interests in the face of the disarray of 
local governments, or in the Latin American interventions. 

Nor is there any precedent for Cambodia in the Korean War. Korea 

22 He received ratification in the Act of Aug. 6, 1861, Ch. 63, § 3, 12 Stat, 326 


(confirming all acts, proclamations, and orders of the President, after the 4th of March, 
1861). 
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is said to be the high-water mark of unilateral Executive warmaking by 
_ those wao would defend Cambodia. Why did the Executive not seek 
Congressional ratification of President Truman’s decision to resist the 
attack from the north with American ground troops? Why did he not 
seek a declaration of war? The matter was considered. Acheson ad- 
vances two reasons for avoiding the parliamentary path. The first was 
that Congressional hearings would have opened “the possibility of endless 
criticism . . . hardly . . . calculated to support the shaken morale of the 
troops or the unity that, for the moment, prevailed at home.” The second 
was that Truman proposed to pass on the Presidency “unimpaired by the 
slightest loss of power or prestige.” ?3 

The list has the ring of the universal about it. These, doubtless, are the 
reasons why in any instance parliamentary consideration of war has its 
drawbacks. It is interesting to note that in that case the Republican 
Senate leader, Robert Taft, attacked President Truman for acting in defiance 
of the Constitutional scheme. On June 18, 1950, Taft rose to contend that 
the Senate might at least have approved a joint resolution authorizing 
intervent:on and that, in the absence of authority of that sort, the President’s 
unilateral action was of doubtful Constitutionality.?¢ 

But, even assuming the President was within his Constitutional authority 
in the Karean instance, Korea is not a convincing precedent for Cambodia. 
As stated, the Cambodian incursion is based squarely on the President’s 
powers as Commander-in-Chief. It finds no support in either treaty or 
Congressional resolution. In Korea, on the other hand, the United Nations 
Charter and the far-reaching concept of collective self-defense against 
armed attack gave international validity as well as a Constitutional cachet- 
to the President’s action. There was no flavor of local grievance or internal 
revolutioc. The action was taken in response to a clear case of an armed 
attack constituting a “breach of the peace.” The Security Council so 
branded +, and recommended that all U.N. Members render assistance. 
to the Reoublic of Korea. Here was a clear case of the expression of the 
conscience of the community of nations, acting through the United Nations, 
whose Charter, condemning aggression and authorizing collective self- 
defense on the substantive side, arming the Security Council with certain 
procedural powers, had received the most solemn Senatorial ratification. 

No such justification was available in the Cambodia case. 


MI 


It is als> interesting to compare Cambodia once again to the Viet-Nam 
action itself. By the very standards and rationale which the Executive 
set forth to explain South Viet-Nam, Cambodia fares badly. 


23 J), Acheson, Present at the Creation 415 (1969). 

24 “If the incident [a complete usurpation by the President of authority to use the 
Armed Forces of this country] is permitted to go by without protest, at least from 
this body [che Senate], we would have finally terminated for all time the right of 
Congress to declare war, which is granted to Congress alone by the Constitution of 
the United States.” 96 Cong. Rec. 9323 (1950). 
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Whatever may now be said of the Administrations argument at the time 
the Gulf of Tonkin resolution was brought to the Congress and of its later 
significance and meaning, in point of fact the Administration did request 
that resolution and the Congress did pass it. Under Secretary of State 
Katzenbach called it—presumably together with the SEATO Treaty—the 
“functional equivalent” of a Congressional declaration of war.” The fact 
that the Administration thought the resolution desirable and appropriate 
in the earlier instance may say something about Cambodia. 

The question becomes even more pointed because the Tonkin Gulf 
resolution was triggered by a sudden actual attack on United States Naval 
units. Its enactment was said to be urgent. The Cambodian incursion is 
explained, not by actual attacks from the sanctuaries, but by the desire to 
destroy war matériel stored there. . 

The Gulf of Tonkin resolution casts another light on the Cambodian 
incursion as well: Whatever the resolution may be interpreted to say, there 
are certain actions it excludes by omission. The crucial Section 2 sets 
forth that the United States is prepared to use armed force to assist any 
protocol state “requesting assistance in defense of its freedom.” Cambodia 
had not requested United States Armed Forces. The resolution does not say 
that the United States is prepared to use force in any case which the Presi- 
dent, on his own, deems to be threatening, whether or not the threatened 
state requests assistance. Congress did not go—and presumably would not 
have gone—that far. The Cambodian incursion, then, is not only not 
authorized by the resolution; it may be in conflict with its intent. 

Finally, the failure to involve Congress in the Cambodian incursion 
brushed aside contemporary understandings and assurances given at the 
time of the Gulf of Tonkin resolution and failed to comport with the 
Executive’s notions of shared power and responsibility which underlay our 
original commitment in strength to Viet-Nam itself. As Secretary of State 
Rusk said at the time: 


Therefore, as the southeast Asia situation develops, and if it develops, 
in ways which we cannot now anticipate, of course there will be close 
and continuous consultation between the President and the leaders of the 
Congress.”® 


IV 


In short, the President’s action as Commander-in-Chief in Cambodia 
would not appear to be supported by the historical record of unilateral 
Executive dispatch of troops abroad. It is not supported by the Korean 


25 Hearings on S. Res. 15] relating to United States Cammitments to Foreign Powers 
before the Committee on Foreign Relations, 90th Cong., Ist Sess. at 82 (1967). 
Furthermore, the Gulf of Tonkin debates were studded with assurances that the resolu- 
tion was not intended to justify a widening of the war. And, indeed, the geographic 
boundaries of the ground war were not expanded until Cambodia. 2 The Vietnam 
War and International Law 678-681 (R. Falk ed., 1969). 

26 Southeast Asia Resolution, Joint Hearing before the Committee on Foreign Rela- 
tions and the Committee on Armed Services of the United States Senate, 88th Cong., 
2d Sess. 3. 
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precedent. And it is not supported by Viet-Nam. The President’s action 
here must be weighed on new scales. 

The new scales constructed for Cambodia are the scales of purported 
military necessity. Cambodia, it is said, was a valid exercise of the 
President’s duties because, by attacking across the border into neutral 
territory, he could save American lives and shorten the war in Viet-Nam. 
Cambodia was a tactical decision, like all the other tactical decisions made 
by field commanders. And it was made to protect United States troops. 

At first blush, a more appealing argument for the prerogatives of a 
Commander-in-Chief is hard to imagine. The central principle of military 
command is the conservation of one’s forces. Without troops, nothing is 
possible. But the doctrine of troop protection raises serious questions in 
these circumstances: 

l. In the first place, the doctrine—that the President by himself may 
launch an. attack if its avowed purpose is preclusive defense of his and 
his nation’s ally’s forces—appears to be a new one. Research has dis- 
closed no instance in the past in which a President has purported to defend 
a major military effort across a national boundary into another nation, 
and a neutral at that, on the ground that the attack was necessary to defend 
United States troops. 3 

It is possible to imagine narrow instances in which such a justification 
of a preclusive self-defense might be entirely convincing. For example, 
in this case, if the incursion had been limited to squads or platoons, and 
if it had been explicitly directed at enemy forces fresh from attack in 
South Viet-Nam, then something might be said for unilateral Presidential 
action. 

But even then, the new doctrine should be restricted to the narrowest 
possible terms. The President’s authority to launch an offensive against 
another country’s territory to protect United States forces ought to be 
confined to those cases where, to borrow 4n international principle, there 
is a palpable “necessity of self-defence, instant, overwhelming, leaving no 
choice of means, and no moment for deliberation.” 27 And, even in circum- 
stances of undeniable immediate necessity, the Executive license should 
expire within the shortest possible time. The President’s authority should 
extend for only so long as may be necessary to place the matter before 
the Congress and to allow the Congress an opportunity to resolve it. 

For the new doctrine of unilateral Executive power, if not confined, 
implies some awesome possibilities. What is necessary to protect the 
armed forces is, of course, a peculiarly military determination, and it is 
therefore awkward for any deliberative body of civilians to make such a 
determination. On the other hand, to protect troops anything may be 
justified as a matter of pure logic—bombing across the Yalu in the Korean 
War, for example; or, in the present case, resumed bombing or even a 
land invasion across the DMZ into North Viet-Nam; an incursion into Laos, 
to cut the Ho Chi Minh trail or interdict a North Vietnamese movement into 


27 Mr. Webster, Secretary of State, to Mr. Fox, British Minister to the United States, 
April 24, 1841, 29 British and Foreign State Papers 1129, 1138 (1840-1841). 
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the Plaine de Jarres; an attack into Northern Thailand; or an atomic chal- 
lenge to the supply lines in China or Russia. AIl could be said to be neces- 
sary because, as the President said on April 30, “The lives of American men 
are involved.” In each case, one could argue that a pre-emptive attack 
would snuf out the challenge, shorten the hostilities, and enhance “the 
possibility of winning a just peace in Vietnam and the Pacific... .” 

In fact, the justification for all first strikes comes down to defense of 
one’s warmaking capability. The doctrine can go far. It should be con- 
fined to its narrowest possible Constitutional limits, for it could otherwise 
constitute a rationalization for anything a Presičent chooses. The Con- 
stitution does not’ go that far, nor does the experience under the Con- 
stitution. 

2. Furthermore, although tactics were important, it is hard to think 
that the Cambodian incursion was purely a tactical field decision. Its pur- 
pose and effect were neither so limited nor so innocent of larger conse- 
quences. It was not a quick reaction to an immediate tactical threat to 
United States troops—not the hot pursuit of raiding Indians. It was a new 
war, or at least such a change in the basic quality and character of the old 
that, if the Constitutional term means anything, Congressional responsibility 
should for that reason have been engaged under Article I. 

For purposes of Constitutional analysis, the character of a deployment 
of United States forces abroad must be determined by all its circumstances, 
not merely by its proclaimed purpose. In this case, the sanctuaries had 
evidently been there for some years. It seems clear that there have been 
substantial quantities of weapons, ammunition, and communications equip- 
ment in Cambodia for a long time. This was no sudden military build-up. 
The events which triggered the incursion were the coup in Phnom Penh, 
the change in government, and the ouster of Sihanouk—political events, 
in short, rather than military ones. 

Furthermore, there is a strong case for the proposition that this was 
“war,” however one may construe the Constitutional term. It was not just 
a protective reaction, because it was an integral part of a far larger political- 
military picture. The incursion of United States ground troops into the 
sanctuaries was in sequence, and staged to co-ordinate with broader events: 
longer-term South Vietnamese operations in Cambodia, American air 
and logistical support for both Cambodian and South Vietnamese military 
operations, growing Thai involvement, and a continuing possibility of re- 
invasion by United States forces if matters did not go well. One purpose 
and effect of the President’s decision may have been protection of United 
States ground forces, but there was much more. The United States move 
was one element in a new pattern of violent change in Cambodia itself. 

This pattern, of which the United States is a part, has momentous po- 
tentialities. It could stimulate the development of something quite new in 
Southeast Asian hostilities: a defensive linking of South Viet-Nam and 
Thailand to shore up or perhaps replace or supplant the shaky Lon Nol 
Government in a new anti-Communist alliance. If there is in the making 
a multinational Southeast Asian anti-Communist front, “consisting of Cam- 
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bodia, Thailand, Laos and South Vietnam,” as Ky has proposed, then it is 
hard to see how one can separate our actions in Cambodia from that new 
coalition. 

But it is not necessary to go so far in order to suggest that the effect of 
the Cambodian incursion is far broader than the protection of United 
States troops. The United States is in South Viet-Nam as an act of collec- 
tive self-defense with the Government of South Viet-Nam. We are asso- 
ciated with Saigon. South Viet-Nam has now thrown large numbers of 
troops into the hazard of events in Cambodia.’ South Viet-Nam is at war 
in Cambodia. Its purpose is broader than the pretection of United States 
or South Vietnamese troops. It is defending the Phnom Penh Government. 
Its ability to meet this new commitment will have large consequences for 
the United States’ withdrawal. The self-defense of our ally rationalizes our 
presence in Indochina in the first place. Our ally is engaged in war in 
Cambodia. Is that fact irrelevant in the Constitutional analysis? Can it 
yet be said that in the eyes of domestic law our purposes are more limited 
and our actions more innocent? 

One would think not. Cambodia may be explained on one level as a 
move to protect United States troops. But the events which set the incur- 
sion in motion were political. And the purposes and effect of the United 
States act are matters of grand strategy affecting the entire Southeast Asia 
balance. In matters so freighted with significance, the Commander-in- 
Chief should look to other counsels than his own. This was war. It is 
the Congress’s responsibility to declare it so.” 


V 


Ultimately, to explain the dispatch of impressive United States ground 
forces into Cambodia as just another tactical field decision is to expand 
the scope of the President’s unilateral authority by a quantum jump. The 
new doctrine suggests that his command authority embraces the use of 
force in the territory of another nation which he may consider appropriate 
for the protection of the military might of the United States. In a stroke, 
this makes the war-declaring power a prerogative of the Presidency. 

Such an escalation of the Presidency’s powers is not only inconsistent 
with the intent of the Founders; it is also bad policy and bad politics. 

Executive monopolization of the war power would mean that the Presi- 
dent and the President alone would bear the terrifying responsibility of 
determining whether to reply to supposed threats to our interests. No 
matter how long the period for deliberation, no matter how far removed 
the threat, no matter how minuscule, it would be the President whose pres- 
tige would be challenged and whose political fate would be at issue. The 
President belongs to one party; the Congress, several. Thus, to remit the 


28 New York Times, June 19, 1970, at p. 7, col. 1 (City ed.). 

29 We may leave to one side the techniques by which Congress could act. It 
would seem, in any event, that there are a variety of ways, in addition to more 
formalistic war declarations, by which Congress could exercise its Article I, Section 8, 
war powers. The point is not form, but the substance of shared responsibility, 
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war-peace issue to the Executive exclusively is to make the war-peace de- 
cision a partisan issue. The politicization of the Korean conflict and the 
impact of Viet-Nam on President Johnson are the consequences. It is too 
much to sacrifice the Presidency on the altar of war. | 

Furthermore, the warmaking decision must be shared because it is in 
the Congress that decisions are openly made and it is the Congress which is 
representative, particularly through the biennial elections in the House of 
Representatives. War is the most fateful of national decisions. To embark 
on it ought to be peculiarly a responsibility of the national Congress. 

It is often said that the eighteenth century could allow itself the luxury 
of Congressional declarations of war but that the pace of events today 
does not tolerate deliberation. To the contrary; a century and a half ago 
- Congress and the courts might well have indulged a patriotic President 
and his subordinate captains who, acting in hot pursuit or anger, gave 
chase to pirates, bombed towns in Nicaragua, or called for 75,000 volun- 
teers. They had no alternative. . But that was a time when the proce- 
dures of government took time. The convening of Congress could be a 
matter of weeks. The dispatch of a formal declaration of war to our 
embassies and consular posts around the world might require a month. 

Not so now. Emergencies can be made known to the President within 
moments. Congressmen may be brought to Washington by air in hours. 
There is less reason now for Executive monopolization, not more. The 
emergencies which truly demand a reaction so immediate as to make Con- 
gressional involvement intolerable are fewer. (Atomic attack may be the 
only real item on such a list. ) 

In cases of real emergency, the President must act, of course. But he 
should, while acting, move also to invoke Congress’ responsibility as speedily 
as possible. Debate may take time. The President surely may continue 
to discharge his emergency responsibilities until the parliamentary issue 
is resolved. But he should not preclude Congress’ involvement or seek 
to turn his emergency duty into a right to make war at his discretion 
anywhere in the world. 

The question is one of accommodation, of the sharing of responsibility, 
of consultation and imaginative joint lawmaking by the Congress and 
President when opportunity provides, as it certainly did in the case of 
Cambodia. Justice Jackson put the matter tidily in Youngstown Sheet and 
Tube Co. v. Sawyer: | 


[I] have no illusion that any decision by this Court can keep power 
in the hands of Congress... . [P]ower to legislate for emergencies 
belongs in the hands of Congress. . . 

... With all its defects, delays and inconveniences, men have dis- 
covered no technique for long preserving free government except that 
the Executive be under the law, and that the law be made by parlia- 
mentary deliberations.®*° 


80 343 U, S. 579, 654-655 (1952). 


LEGAL DIMENSIONS OF THE DECISION TO 
INTERCEDE IN CAMBODIA 


By John Norton Moore * 


In appraising national security decisions, such as the recent decision to 
send United States combat forces into the North Vietnamese and Viet Cong 
border sanctuaries in Cambodia, it is useful to focus on three interrelated 
questions. First, is the decision consistent with national and international 
law? Second, is the decision consistent with the national interest? And 
third, are there other alternatives which are likely to be more satisfactory 
in implementing the national interest? Each of these questions represents 
an important perspective for appraisal. Although the answer to the first 
question is important for answering the second and third questions, inter- 
national lawyers should resist the temptation to regard an affirmative an- 
swer to the legal question as equivalent to proof that a decision is the best 
option for national action. Conversely, international lawyers should also 
avoid the temptation to regard personal doubts about the efficacy of a 
particular option as equivalent to proof of the illegality of the option. An 
international legal perspective is a critical input in national security de- 
cisions and should have a major rôle in defining the national interest and 
in introducing and delimiting options for national action.t On the other’ 
hand, efforts to overuse international law, whether by way of support or 
criticism of national action, serve only to obscure the vital rôle that an inter- 
national legal perspective should play. 


I. Toe INTERNATIONAL Law IssvEs 
A. A Brief Background of the Cambodian Conflict 


_ Cambodia emerged from the Geneva Conference of 1954, which ended 

the first Indochina War, as a fully autonomous state. Article 12 of the 
Final Declaration by the Conference provided that “each member of the 
Geneva Conference undertakes to respect the sovereignty, the independ- 
ence, the unity and the territorial integrity. .. . [of Cambodia, Laos and 
Viet Nam], and to refrain from any interference in their internal affairs.” ? 


° Professor of Law and Director of the Graduate Program, the University of Vir- 
ginia School of Law. 

1See Falk, “Law, Lawyers, and the Conduct of American Foreign Relations,” 78 
Yale Law J. 919 (1969); Moore, “The Control of Foreign Intervention in Internal 
Conflict,” 9 Virginia J. Int. Law 205, 310-314 (1969). . 

2The Final Declaration, signed July 21, 1954; the Agreement on the Cessation of 
Hostilities in Cambodia, signed July 20, 1954; and the Declaration by the Royal Gov- 
ernment of Cambodia of July 21, 1954, are reproduced in Further Documents relating 
to the discussion of Indo-China at the Geneva Conference, Misc. No. 20 (1954), 
Cmd. No. 9239, at 9, 11, 40 (1954). The text of the Final Declaration is also re- 
printed in 60 A.J.I.L. 643 (1966). See, generally, R. Rendle, “The Settlement for 
Cambodia,” in Geneva 1954: The Settlement of the Indochinese War 482-503 (1969), 
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In addition, Articles 4, 13, and 21 of the Agreement on the Cessation of 
Hostilities in Cambodia, which was signed by the Vice Minister of National 
Defense of North Viet-Nam, made clear that foreign military forces were 
to be withdrawn from Cambodia. 

At the Conference, the Chinese Premier, Chou En-lai, sought an agree- 
ment to prevent Cambodia from joining military alliances such as SEATO. 
Although there was general Conference agreement on the neutralization of 
Cambodia, the Cambodian Delegation successfully held out for an agree- 
ment permitting Cambodia to request foreign military assistance in the 
event its security was threatened. Robert Rancle’s description of the 
Geneva negotiations is quite specific on this point. 


Sam Sary [a member of the Cambodian Delegation] said he would 
not sign the agreements because they limited the freedom of the 
Cambodian government to decide whether or not it would join an 
alliance; moreover, the agreements limited Cambodia’s right to request 
military assistance from the United States or any other country. 
Limitations such as these, Sam Sary said, were unacceptable restric- 
tions upon Cambodia’s newly won independence. The Cambodian 
minister also expressed concern for the future of his country, which 
he said might become an object of Communist expansionism, and he 
wanted to reserve the right to ask the United States to establish bases 
on Cambodian territory. 

The great-power ministers argued with Sam Sary to no avail. 
The American diplomat assured him the SEATO pact, then being pre- 
pared, would give Cambodia some assurence against Communist 
aggression, but Sam Sary persisted. Mendés-France’s midnight dead- 
line passed; and shortly after 2 am. the Cambodian minister an- 
nounced that he had seventeen other demands! Molotov thereupon 
announced that he would acquiesce in the first demand: Cambodia 
would be permitted to request foreign military assistance in the event 
its security was threatened.* 


This understanding was embodied in a unilateral declaration by the 
Cambodian Delegation at Geneva which stated: l 


The Royal Government of Cambodia is resolved never to take part 
in an aggressive policy and never to permit the territory of Cambodia 
to be utilized in the service of such a policy. 

The Royal Government of Cambodia will not join in any agreement 
with other States, if this agreement carries for Cambodia the obliga- 
tion to enter into a military alliance not in conformity with the prin- 
ciples of the Charter of the United Nations, cr, as long as its security 
is not threatened, the obligation to establish bases on Cambodian terri- 
tory for the military forces of foreign Powers. 

The Royal Government of Cambodia is resolved to settle its inter- 
national disputes by peaceful means, in such a manner as not to 
endanger peace, international security and justice. 

During the period which will elapse between the date of the cessa- 
tion of hostilities in Viet-Nam and that of the final settlement of 
political problems in this country, the Royal Government of Cambodia 


3R. Randle, op. cit. at 339-341, 486. See also M. Field, The Prevailing Wind: 
Witness in Indo-China 169-170 (1965). 
4 R. Randle, op. cit. at 340. 
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will not solicit foreign aid in war material, personnel or instructors 
except for the purpose of the effective defence of the territory." 


The second and fourth paragraphs of this declaration were incorporated in 
Article 7 of the Agreement on the Cessation of Hostilities in Cambodia. 
The declaration was also adverted to in Article 4 of the Final Declaration 
of the Conference, in which the Conference took note of Cambodia’s decla- 
ration “not to request foreign aid, whether in war material, in personnel 
or in instructors, except for the purpose of the effective defence of... 
[its] territory ... ,” and in Article 5 of the Final Declaration in which 
the Conference took note of the Cambodian declaration: 


that . . . [it] will not join in any agreement with other States if... 
[the] agreement includes the obligation to participate in a military 
alliance not in conformity with the principles of the Charter of the 
United Nations . . . or, so long as ... [its] security is not threatened, 
the obligation to establish bases on Cambodian .. . territory for the 
military forces of foreign Powers. 


In short, the Conference provided that Cambodia was to remain neutral but 
would have the right to obtain the full range of foreign assistance when 
necessary for the effective defense of Cambodia. In the absence of such 
a threat to Cambodian security, foreign military bases were to be prohibited 
on Cambodian territory even if Cambodia consented to their presence. 
After the Geneva Conference Prince Norodom Sihanouk moved rapidly 
to establish Cambodian neutrality. Though from time to time he was 
accused by both Communist and non-Communist states as being pro- 
Western or pro-Communist, the mercurial Prince seems to have been genu- 
inely preoccupied throughout most of the interim years with preservation 
of Cambodian neutrality as the best way to preserve the existence of 
Cambodia. In May, 1955, Sihanouk did enter into a military aid agree- 
ment with the United States, but the defensive nature of the agreement and 
the limited quantities of military supplies were unanimously declared by 
the International Commission for Supervision and Control in Cambodia as 
“not in excess of... [Cambodia’s] effective defence requirements.” 7 
In November, 1957, Cambodia’s neutral status was enacted into law by 
the National Assembly of Cambodia. The neutrality law stipulated that 
Cambodia was to be “a neutral country.” Consistently with the earlier 
Geneva understanding, it also provided that in case of aggression Cambodia 
reserved the rights to: “(1) self-defence by arms; (2) call on the United 
Nations; and (3) call on a friendly country.” 8 In its Sixth Interim Report 
the International Commission for Supervision and Control in Cambodia 
took note of this Cambodian law after stating that Cambodia “has continued 


5 Cited note 2 above. 8 See M. Field, note 3 above, at 161-251. 

7R. Randle, note 2 above, at 501. In its Sixth Interim Report the International 
Commission for Supervision and Control in Cambodia reiterated that “the imports of 
war materials by the Royal Government were not in excess of requirements for its 
effective defence.” Cambodia No. 1 [1958], Cmnd. No. 526, at 8 (1958). 

8 See Sixth Interim Report, cited above, at 9. See also M. Field, note 3 above, at 232. 
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to fulfil most satisfactorily its responsibility under Articles 7 and 13(c) of 
the Geneva Agreement.” ® 

During the early sixties Sihanouk began to take a progressively harsher 
line toward the United States, culminating in renunciation of American 
aid in 1963 and termination of diplomatic relations in 1965. Apparently, 
from 1965 until the recent Cambodian crisis, the United States has not 
provided Cambodia with significant military or economic assistance. In 
contrast, as the Viet-Nam War heated up, the Viet Cong and North Viet- 
namese military presence and influence in Carnbodia grew progressively. 
By March and April of this year the New York Times reported estimates 
ranging from forty to fifty thousand Viet Cong and North Vietnamese 
troops in Cambodia.’° It seems to be generally accepted that at least 
during the last several years sizeable Viet Cong and North Vietnamese 
forces have used Cambodian territory for infiltration into South Viet-Nam, 
for supply, command, communications and training functions in support 
of belligerent activities in South Viet-Nam, and as staging areas and sanctu- 
aries for repeated attacks on targets in South Viet-Nam." 

Perhaps because he suspected a Communist victory in Indochina, during 
the last few years Sihanouk seemed increasingly reluctant to challenge the 
substantial North Vietnamese and Viet Cong forces operating on Cambodian 
territory. In February of this year, however, Cambodian forces began 
engaging North Vietnamese forces and by March domestic opposition to 
the sizeable Vietnamese forces in Cambodia led to a Cambodian demand 
that the North Vietnamese leave Cambodian territory.12 At the same time, 


9 See Sixth Interim Report, note 7 above, at 9. Art. 13(c) of the Agreement on the 
Cessation of Hostilities in Cambodia provides that the International Supervisory Com- 
mission shall: “Supervise, at ports and airfields and along all the frontiers of Cambodia, 
the application of the Cambodian declaration concerning the introduction into Cam- 
bodia of military personnel and war materials on grounds of foreign assistance.” 

10 New York Times, March 17, 1970, at 1, col. 8 (City ed.); April 4, 1970, at 3, 
col. 1 (City ed.); April 23, 1970, at 4, col. 4 (City ed.). See also the’ Staff Report, 
“Cambodia: May 1970” prepared for the Senate Committee on Foreign Relations, 91st 
Cong., 2d Sess. 6 (Comm. Print June 7, 1970), reprinted in 9 Int. Legal Materials 858, 
864 (1970). 

11 According to John Stevenson, the Legal Adviser af the Department of State: 

“In the past 5 years 150,000 enemy troops have been infiltrated into South Viet-Nam 
through Cambodia. In 1969 alone, 60,000 of their military forces moved in from 
Cambodia. The trails inside Cambodia are used not only for the infiltration of troops 
but also for the movement of supplies. A significant quantity of the military supplies 
that support these forces came through Cambodian ports... . 

“During 1968 and 1969 the Cambodian bases adjacent to the South Vietnamese 
Provinces of Tay Ninh, Pleiku, and Kontum have served as staging areas for regimental- 
size Communist forces for at least three series of major engagements—-the 1968 Tet 
offensive, the May 1968 offensive and the post-Tet 1969 offensive.” Stevenson, “United 
States Military Actions in Cambodia: Questions of International Law,” 62 Dept. of 
State Bulletin 765, 767 (1970); reprinted in 64 A.J.I.L. 933 and in 9 Int. Legal 
Materials 840, 846-847 (1970). 

12 See New York Times, March 16, 1970, at-1, col. 5 (City ed.); March 17, 1970, 
at 1, col. 8 (City ed.). “Cambodia had sent notes to the Vietcong and Hanoi Govern- 
ments demanding that the troops leave by yesterday, but the deadline passed with 
no apparent exodus of troops.” Ibid. 
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Prince Sihanouk traveled to Moscow and Peking, apparently to persuade 
the Soviets and Chinese to assist in removing the Vietnamese presence.*® 
During his absence on March 18, Prime Minister Lon Nol and Deputy 
Prime Minister Sirik Matak formally deposed Prince Sihanouk as Chief of 
State. The coup, if it can be accurately called that, was limited. Since 
the summer of 1969 Lon Nol had been Prime Minister, a position he had 
also held once before in 1966-1967, and Sirik Matak, a cousin of Sihanouk’s, 
had been First Deputy Prime Minister. Apparently Sihanouk’s personal 
power, which, according to Jean Lacouture, had been eroding since 1966,4 
had been slipping faster during the last year as a result of economic prob- 
lems, more active political opposition, and the increased presence of North 
Vietnamese in Cambodia. Perhaps as a reflection of this reduction in 
personal power, in the summer of 1969 Sihanouk requested Lon Nol to 
form a new government to replace that of Pen Nouth, who resigned after 
a long illness. Lon Nol seems to have accepted only on the condition 
that he be named Prime Minister and empowered to appoint his own min- 
isters and have them report to him instead of to Sihanouk." Apparently 
Sihanouk accepted Lon Nol’s conditions. Lon Nol was the overwhelming 
choice of a special session of Congress called by Sihanouk to name a new 
government, and he took office on August 12, 1969.1° During the next 
few months the Lon Nol Government took a number of actions over the 
opposition of Sihanouk, including closing the Phnom Penh Casino and 
diverting taxes to the Government which had previously been paid to 
Sihanouk personally." After January 6, when Sihanouk left for France 
on vacation, Lon Nol and Sirik Matak were in control of the Cambodian 
Government. According to an account by Robert Shaplen, Lon Nol and 
Sirik Matak sent word to Sihanouk in Paris that he could return as Chief 
of State “if he accepted what had already been implied as early as the 
previous summer and was now made explicit—that he would no longer 
run things single-handed in his old manner.” 18 When Sihanouk refused 
to receive the emissaries, the coup was formally approved by the Cam- 
bodian National Assembly. On March 18 the Assembly unanimously 
voted to dismiss Sihanouk as Chief of State and named Cheng Heng, the 
head of the Assembly, as Acting Chief of State? On March 21, Cheng 
Heng was sworn in as Chief of State. According to the New York Times, 
there was no evidence of foreknowledge of the Lon Nol takeover among 


18 See ibid., March 16, 1970, at 11, col. 1 (City ed.). Staff Report, note 10 above, 
at 1; 9 Int. Legal Materials at 860 (1970). 

14 J. Lacouture, “From the Vietnam War to an Indochina War,” 48 Foreign Affairs 
617, 624-625 (1970). 

15 See New York Times, March 19, 1970, at 16, cols. 8-9. 

16 Thid., col. 9. l 

17 Ibid.; R. Shaplen, “Letter From Indo-China,” The New Yorker, May 9, 1970, at 
130, 135. 18 R, Shaplen, loc. cit. at 136. 

19 Ibid., at 139. According to the Staff Report prepared for the Senate Committee 
on Foreign Relations: “On March 18, Sihanouk was removed as Chief of State by 
unanimous vote of the Cambodian Parliament.” Staff Report, note 10 above, at 2; 
loc. cit., at 860. 
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senior United States officials.” Robert Shaplen is even more explicit on 
this point. He writes that “there is no evidence that the Americans par- 
ticipated in the coup or that they were even apprised of it until a few 
hours before it took place, although they were undoubtedly aware of what 
might happen and did nothing to try to prevent it.”2* For the most part, 
the new government did not seem to have serious recognition problems, 
foreign governments simply assuming that the Lon Nol Government was 
the legitimate successor Government of Cambodia. In fact, even Peking, 
North Viet-Nam and North Korea did not formally break diplomatic rela- 
tions until as late as May 5.2? 

The more conservative Lon Nol Government continued to seek Nor th 
Vietnamese and Viet Cong withdrawal and intensified the military effort 
to dislodge them from border sanctuaries. There were also several small- 
scale cross-border operations conducted by the South Vietnamese forces 
against the border sanctuaries, some in collaboration with Cambodian 
forces.” The North Vietnamese and Viet Cong reacted with military ini- 
tiatives apparently directed at widening the sanctuaries, restoring supply 
routes to the Cambodian port of Sihanoukville, and threatening the viability 
of the new government.** Throughout the month of April the daily ac- 
counts of the Cambodian fighting indicate a steadily deteriorating military 
situation.2> On April 20 Cambodia requested the use of units of ethnic 
Cambodians from Viet-Nam which had been associated with American- 
operated units in South Viet-Nam.? Two days later Cambodia appealed 
to the United Nations Security Council for assistance from all countries 


20 New York Times, May 6, 1970, at 17, col. 6 (City ed.). 

21R Shaplen, note 17 above, at 139. 

22 See New York Times, May 7, 1970, at 1, col. 5. North Viet-Nam and the Viet 
Cong, however, recalled their diplomats from Phnom Penh on March 25, 1970. See 
New York Times, March 26, 1970, at 17, col. 1. 

The Staff Report prepared for the Senate Committee on Foreign Relations points 
out that: “On May 5, Sihanouk announced in Peking the formation of a Royal Govern- 
ment of National Union. It was recognized by Communist China the same day and 
by North Vietnam and the Provisional Revolutionary Government the following day.” 
Staff Report, note 10 above, at 4; 9 Int. Legal Materials at 862. With respect to this 
government-in-exile, Robert Shaplen suggests that “Sihanouk is more a captive of 
Peking today than a spearhead of an independent government-in-exile....” R. 
Shaplen, note 17 above, at 135. See also note 51 below. 

28 See Staff Report, note 10 above, at 1-4; 9 Int. Legal Materials at 859-862. 

24 The New York Times reported “an acceleration of the Communist invasion” fol- 
lowing efforts by the new government “for negotiations on its demand for the withdrawal 
of Vietnamese Communist troops.” New York Times, May 7, 1970, at 16, col. 1 (City 
ed.). 

25 See, e.g., ibid., April 8, 1970, at 1, col. 8 (City ed.); April 9, 1970, at 1, col. 4 
(City ed.); April 10, 1970, at.1, col. 4 (City ed.); April 13, 1970, at 1, col. 2 (City 
ed.); April 20, 1970, at 1, col. 8 (City ed.); April 21, 1970, at 1, col. 6 (City ed.); 
April 23, 1970, at 1, col. 8 (City ed.}; April 25, 1970, at 3, col. 4 (City ed.); April 27, 
1970, at 1, col. 8 (City ed.); April 27, 1970, at 5, col, 1 (City ed.). 

28 See New York Times, May 4, 1970, at 1, col. 6 (City ed.). Apparently about 
9,000 ethnic Cambodians arrived in Phnom Penh on May 1 and 2. Ibid. 
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to help the new government fight “invading Vietcong and North Vietnamese 
forces.” 77. On April 23 the New York Times reported that: 


An atmosphere of heightening national emergency is overtaking 
Cambodia. 

The emergency atmosphere is due to evidence that the Cambodian 
Army is unable to turn back the Vietnamese Communist forces, who 
at one point are within 15 miles of the capital, and to the lack of 
response from any nation except Indonesia to Premier Lon Nol’s appeal 
to all nations for arms aid. . . .* 

Military analysts said the 30,000-man Cambodian Army would be 
no match for the 40,000 to 50,000 North Vietnamese and Vietcong 
soldiers in Cambodia, if a determined assault were pressed by the 
Communist forces.?* 

On April 27, three days before the United States and South Viet-Nam 
interceded in Cambodia, the New York Times described the situation in 
Cambodia as “rapidly deteriorating.” *° 

This brief account of the events leading up to the United States and 
South Vietnamese intercession in Cambodia on April 30 necessarily omits 
a number of important events, such as repeated United States protests 
against North Vietnamese and Viet Cong use of neutral Cambodian terri- 
tory, Cambodian protests against sporadic allied incursions into Cam- 
bodian territory, Cambodian requests to the International Supervisory 
Commission for investigation of the activities of belligerents in both camps, 
the formation by Sihanouk of a Cambodian government-in-exile, and the 
apparent complicity of some Cambodian Army officers in the killing of 
substantial numbers of Vietnamese civilians living in Cambodia.’ 


B. The Rights and Duties of Cambodia 


Cambodian obligations with respect to the war in Viet-Nam stem from 
at least four sources: the United Nations Charter, the Geneva Accords, 
the customary international law of non-intervention, and the customary 
international law of neutrality. 

Cambodia is, of course, bound by Article 2(4) of the United Nations 
Charter which prohibits “the threat or use of force against the territorial 
integrity or political independence of any state... .” To the extent that 
the North Vietnamese use of force against South Viet-Nam violates Article 
2(4) of the Charter,” Cambodia would also be prohibited from providing 
assistance to the North Vietnamese forces. 

2% See ibid., April 23, 1970, at 4, col. 5 (City ed.). 

28 [bid., at 1, col. 8 (City ed.). 29 Ibid., at 4, ccl. 4 (City ed.). 

80 Ibid., April 27, 1970, at 5, col. 1 (City ed.). 

81 See ibid., April 11, 1970, at 1, col. 4 (City ed.); April 14, 1970, at 1, col. 5 (City 
ed.); April 18, 1970, at 1, col. 1 (City ed.); April 25, 1970, at 3, col. 1 (City ed.); 
but see ibid., April 23, 1970, at 5, col. 3 (City ed.), announsing the formation by the 
Cambodian Government of a “Commission responsible for tke safety of all foreigners. 

32 For a discussion of the legal issues raised in the Viet-Nam War and whether the 
North Vietnamese use of force against South Viet-Nam violates Art. 2(4) of the 
Charter, see 1 and 2 Falk (ed.), The Vietnam War and International Law (1968 and 
1969). 
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Secondly, “as long as its security is not threatened” Cambodia is obligated 
by Article 7 of the Agreement on the Cessation of Hostilities in Cambodia 
not to permit the establishment of “bases on Cambodian territory for the 
military forces of foreign Powers.” Moreover, arguably it is bound by 
Article 12 of the Final Declaration of the Conference “to refrain from any 
interference in... [the] internal affairs [of Viet Nam].”** North Viet- 
namese and Viet Cong bases in Cambodia used to prosecute the Viet-Nam 
War would seem to violate these provisions of the Geneva Accords, at 
least to the extent that Cambodia is able to prevent their establishment 
in Cambodia. 

Thirdly, Cambodia is bound by the customary law of non-intervention.* 
The General Assembly Declaration of 1965 on Inadmissibility of Interven- 
tion is representative of many authoritative pronouncements: 


[N]o State shall organize, assist . . . or tolerate subversive, terrorist 
or armed activities directed towards the violent overthrow of the 
regime of another State. ... (Emphasis added.) * 


Thus, to the extent that it is politically and militarily feasible, Cambodia is 
under an obligation to prevent the use of its territory for Viet Cong armed 
attacks directed against the Saigon Government. 

Finally, Cambodia is bound by the customary international Jaw of neu- 
trality, which according to most commentators survived the United Nations 
Charter." Application .of the customary law of neutrality would seem 
particularly appropriate in view of the neutralization of Cambodia by the 
Geneva Accords as well as by Cambodian internal law, and the repeated 
declarations of Cambodian and non-Cambodian spokesmen recognizing 
Cambodian neutrality.27. The duties of a neutral include obligations to 
prevent belligerents from transporting troops or supplies across neutral 
territory and to prevent neutral-territory from bemg used for base camps, 
munitions factories, supply depots, training facilities, communications net- 
works, or staging areas for attack. Belligerent troops seeking asylum 
must be disarmed and interned for the duraticn of the conflict. These 
obligations do not require neutrals to engage in impossible political or 
military efforts but only to employ “due diligence” or the “means at their 


83 But see R. Randle, note 2 above, at 414-415. 

34 For a general discussion of the customary law of non-intervention, see Moore, note 
1 above, at 242-246, 315-332. 

35 Res, 2131, U. N. General Assembly, 20th Sess., Official Records, Supp. 14, at 11-12 
(U.N. Doc. A/6014) (1965); 60 A.J.I.L. 662 (1966). | 

36 See G, Schwarzenberger, A Manual of International Law 218 (5th ed., 1967); J. 
Stone, Legal Controls of International Conflict 382 (1959). See also M. Greenspan, 
The Modern Law of Land Warfare 540 (1959); Note, “International Law and Mili- 
tary Operations against Insurgents in Neutral Territory,” 68 Col. Law Rey. 1127, 1142~ 
1146 (1968). 

87 See, e.g., the declaration of the Royal Government of Cambodia of May 29, 1955, 
in R. Randle, note 2 above, at 489. 

38 See, generally, on the duties of a neutral state, E. Castrén, The Present Law of 
War and Neutrality 459, 470-488 (1954); 2 Oppenheim, International Law 687-726 
(Tth ed., Lauterpacht, 1952); M. McDougal and F, Feliciano, Law and Minimum 
World Public Order 436-489 (1961); G. Schwarzenberger, note 36 above, at 219-226. 
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disposal” to prevent belligerent violations." Though the Sihanouk Govern- 
ment seems sometimes to have co-operated with North Vietnamese and 
Viet Cong forces to the point of violating Cambodian neutrality, the ex- 
tremely precarious military and political posture of Cambodia should be 
taken into account in assessing Sihanouks actions.*° In any event, at least 
since February of this year, the Cambodian Government seemed to be 
genuinely engaged in attempting to prevent North Vietnamese and Viet 
Cong violations of Cambodian neutrality. 

With respect to Cambodian rights to defend its political and territorial 
integrity, Cambodia would seem to have the option pursuant to both 
Article 51 of the United Nations Charter and the Geneva Accords to 
request foreign assistance in defense against an armed attack. The sus- — 
tained North Vietnamese and Viet Cong attacks on Cambodian forces 
during the last several months and the military occupation of sizeable 
areas of Cambodian territory from which Cambodian officials have been 
ousted certainly constitute an “armed attack” within the meaning of Article 
5l of the Charter, and a “security threat” within the meaning of Article 7 
of the Agreement on Cessation of Hostilities in Cambodia. Cambodia 
may consequently lawfully request external assistance for its defense. 

It should also be pointed out that Cambodia has an obligation under 
international law to protect ethnic Vietnamese residing in Cambodia. A 
deliberate governmental policy aimed at killing ethnic Vietnamese civilians 
residing in Cambodia would violate the Conventon on the Prevention and 
Punishment of the Crime of Genocide, in force since 1951. There is 
some evidence that the deaths of Vietnamese civilians in Cambodia in 
April may have resulted from a Cambodian governmental policy, if not of 
commission at least of omission.*? Subsequent actions by which the Cam- 
bodian Government has moved more vigorously to protect Vietnamese 
refugees suggest that the principal impetus to the earlier killings may have 
been traditional Cambodian-Vietnamese antagonisms inflamed by the North 
Vietnamese and Viet Cong attacks and coupled with a lack of effective 


89 See E, Castrén, cited above, at 442; M. Greenspan, note 36 above, at 537-538; 
3 Hyde, International Law Chiefly as Interpreted and Applied by the United States 
2344 (1945); L. Oppenheim, cited above, at 757-758; J. Stone, note 36 above, at 
391. Greenspan says: “the practice of the two world wars appears to indicate that a 
small neutral state is not at fault for failure to offer resistance to the invasion of its 
territory, where such resistance would be hopeless.” (P. 537.) 

40 One writer points out: “[I]t has been suggested by a student of Cambodian 
foreign policy that Prince Sihanouk believed that the continued independence of his 
state depended upon entering into a modus vivendi with the Chinese People’s Republic 
and the Democratic Republic of Vietnam. At present, Cambodia is threatened by a 
Communist inspired insurgency; the consequence probably would have been far worse 
for the Cambodian government had impartiality been maintained throughout the war 
in Vietnam.” Note, note 36 above, at 1145. 

4178 U.N. Treaty Series 277 (1951). See, generally, McDougal and Arens, “The 
Genocide Convention and the Constitution,” 3 Vanderbilt Law Rev. 683 (1950). 

42 See the New York Times articles, note 31 above. 
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control over middle echelon Cambodian Army cfficers.*? In any event, 
Cambodia has a continuing obligation for the protection of Vietnamese 
civilians in Cambodia. 


C. The Lawfulness of North Vietnamese and Viet Cong Activities in 
Cambodia 


Whether incident to operations in Viet-Nam or an internal conflict in 
Cambodia, North Vietnamese and Viet Cong military activities in Cam- 
bodia are unlawful. 

If North Vietnamese and Viet Cong activities are sought to be justified 
as incidental to hostilities in South Viet-Nam, they violate both the Geneva 
Accords and the customary international law of neutrality, whether or not 
North Vietnamese claims of acting in defense in the Viet-Nam War are 
accepted. Thus, North Viet-Nam agreed, pursuant to Article 4 of the 
Cambodian Cease-fire Agreement and Article 12 of the Final Declaration, 
to withdraw her forces from Cambodia and to respect the sovereignty and 
territorial integrity of Cambodia. And pursuant to the customary law of 
neutrality, it is unlawful for a belligerent to violate neutral territory by 
using it for. the transport of military forces or supplies, the establishment 
of staging areas for attack, or the establishmert of training, command, 
communication, or supply facilities.** Such violations may amount to 
aggression against the neutral, giving rise to a corresponding right of de- 
fense. As McDougal and Feliciano put it: 


By violating a neutral state, an aggressor-belligerent may compound 
its offense and commit a new and separate act of aggression. In such 
situations, the permission of self-defense becomes available to the target 
neutral and the whole panoply of sanctioning measures contemplated ` 
in the United Nations Charter becomes relevant.‘ 


Some scholars support a right of a belligerent state to take preventive 
action to forestall an impending occupation of a neutral state by enemy 
belligerents.** In view of Sihanouks jealous guarding of Cambodian 
neutrality, his lack of even formal diplomatic relations with the United 
States or South Viet-Nam, and the total lack of factual basis for the claim, 


43 In late April the Cambodian Government announced the formation of a “Com- 
mission responsible for the safety of all foreigners. . . .” New York Times, April 23, 
1970, at 5, col. 3 (City ed.). 

44 See, generally, on the duties of a belligerent toward neutral states, E. Castrén, 
note 38 above, at 440-442; M. Greenspan, note 36 above, at 534; C. C. Hyde, note 39 
above, at 2336-2344; L. Oppenheim, note 38. above, at 690. 

Since France ratified in 1910 the Hague Convention Respecting the Rights and 
Duties of Neutral Powers and Persons in Case of War on Land, 36 Stat. 2310, Treaty 
Series No. 540, 1 Bevans 654, North Viet-Nam might-be bound as a successor state. 
See J. B. Scott (ed.), The Reports to the Hague Conferences of 1899 and 1907, at 898 
(1917). In any event, the general obligations of neutrality stemming from the Hague 
Conventions seem firmly established as customary international law. 

45 M. McDougal and F. Feliciano, note 38 above, at 404, 

46 See M. Greenspan, note 36 above, at 539-540; L. Oppenheim, note 38 above, at 
698. But see C. C. Hyde, note 39 above, at 2341. 
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any North Vietnamese claim to this effect would seem considerably more 
far-fetched than the German claim rejected by the Nuremberg Tribunal 
that the German invasion of Norway was justifiable preventive action.*? 

It may also be urged that the law of neutrality has been modified by the 
Charter to permit belligerents which are acting in self-defense to violate 
neutral territory when such action is necessary for effective defense. Even 
aside from the difficulty in characterizing North Vietnamese activities in 
South Viet-Nam and Cambodia as lawful defense, however, any such 
theory would work dangerously to expand the permissible areas of con- 
flict. At least in the absence of an authoritative community determination 
pursuant to Chapter VII of the Charter, such a theory would add yet 
another technique of conflict expansion through self-serving claims subject 
to little factual verification. Community policies for minimization of con- 
flict suggest that it is important to preserve the requirement of prior or 
immediate threat of belligerent use of neutral territory as at least a minimum 
prerequisite for lawful belligerent activities in neutral territory. Although 
the Charter may increase the customary law requirements for lawful bel- 
ligerent activities on neutral territory, it seems doubtful that it should 
decrease those requirements. For these reasons, most scholars seem to 
have rejected arguments that the Charter has eliminated the law of neu- 
trality applicable to belligerent activities on neutral territory.* 

If North Vietnamese and Viet Cong military activities are sought to be 
justified as participation in an internal conflict in Cambodia, such activities 
would violate both the Geneva Accords and the customary international 
law of non-intervention, even if the internal conflict characterization were 
accepted. Pursuant to Article 12 of the Final Declaration of the Geneva 
Conference North Viet-Nam undertook “to respect .. . the territorial in- 
' tegrity ... [of Cambodia] and to refrain from any interference in. . 
[its] internal affairs.” The majority view today seems to support a rule 
of customary law prohibiting external intervention in civil strife, absent 
some prior foreign intervention on behalf of insurgents.*® This rule is re- 
flected in the General Assembly Declaration of 1965 on Inadmissibility of 


Intervention which provides that: “... [N]o State shall ... assist... 
armed activities directed towards the violent overthrow of the regime of 
another State, or interfere in civil strife in another State... .”°° Thus, 


even if the claim were accepted that North Vietnamese and Viet Cong 
forces were assisting the Sihanouk government-in-exile at its invitation and 
that that government was the widely recognized government of Cambodia, 


47 Nazi Conspiracy and Aggression, Opinion and Judgment 38 (1947). 

48 See authorities cited in note 36 above. One scholar writes: “The thesis that 
under the Pact and Charter the neutral state has a duty to assist the victim of aggres- 
sion is tenable only if there exists a set of standards which members of an international 
tribunal can apply impartially, regardless of their ideological inclinations to determine 
which side has in fact struck the first blow.” Note, note 36 above, at 1144. 

49 See Moore, note 1 above, at 316-320, 333-339, 

50 Res. 2131, note 35 above. 

51 A claim that the Sihanouk government-in-exile is a widely recognized government 
would seem far-fetched. According to the New York Times, even the Soviet Union 
issued a statement in which it “seemed .. . to indicate that it recognized the new 
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North Vietnamese and Viet Cong intervention in the internal strife between 
the Lon Nol and Sihanouk governments would be unlawful, absent prior 
external intervention on behalf of the Lon Nol Government. The reality 
seems to be, however, that the fighting in Cambodia is principally between 
Cambodians on the one hand and North Vietmamese-Viet Cong on the 
other. Even after four months of fighting, few Cambodians seem to be 
fighting with the North Vietnamese forces, and the situation seems more 
closely to resemble an external armed attack than intervention in an in- 
ternal conflict. As such, North Viemamese and Viet Cong military actions 
against the Lon Nol Government are a violation of Article 2(4) of the 
Charter. 

It is also relevant in appraising the North Vietnamese-Viet Cong legal 
position in Cambodia that, far from pursuing peaceful settlement according 
to Article 33 of the Charter or reporting military measures to the Security 
Council pursuant to Article 51 of the Charter, they have consistently denied 
even the presence of any North Vietnamese or Viet Cong forces in Cam- 
bodia °*—surely a monumental credibility gapl 


D. The Lawfulness of United States and South Vietnamese Activities 
in Cambodia 


United States and South Vietnamese activities in Cambodia reflect two 
major claims: (1) that military activities in Cambodia are lawful defensive 
measures incident to the defense of South Viet-Nam, and (2) that some 
such activities are lawful defensive measures incident to the defense of 
Cambodia. Some South Vietnamese activities in rescuing ethnic Viet- 
namese residing in Cambodia may, in view of the widespread killing of 
Vietnamese civilians by Cambodians, also justify humanitarian intervention. 


j. Activities incident to the defense of South Viet-Nam 


For at least two years North Vietnamese and Viet Cong military units 
have made major use of Cambodian border areas in support of their mili- 
tary operations in South Viet-Nam. According to Robert Shaplen: 


By mid-1969 . . . [Sihanouk] was forced to acknowledge that between 
forty and fifty thousand Communist troops were spread out over eight 
or nine Cambodian provinces, about half of the troops in the usually 
deserted northeastern border areas and the rest farther south, par- 
ticularly in the mountainous region of the Elephant Range, just north- 
east of Sihanoukville and across from Vietnams Mekong Delta.’ 


government [Lon Nol Government] as legal—if not to the Soviet Union's liking.” 
New York Times, April 25, 1970, at 4, col. 4 (City ed.). See also note 22 above, 

52 New York Times, March 17, 1970, at 14, col. 8 (City ed.). 

58 Shaplen, note 17 above, at 133-134. Shaplen continues: “[Sihanouk] .. . then 
denounced the Communist incursions and showed less hostility toward the Americans; 
in fact, he even called upon them to maintain “a presence in Southeast Asia” after the 
end of the Vietnam war. Secretly, he accepted American intelligence obtained in 
various ways . . . which enabled him to pinpoint Communist troops and installations, 
aud he used this material in making diplomatic complaints to the Vietcong and to 
Hanoi... .” Ibid. at 134. In contrast to the forty to fifty thousand experienced 
North Vietnamese and Viet Cong troops in Cambodia, the Cambodian Army was in- 
experienced and poorly equipped and, at the beginning of serious clashes with North 
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The military activities of these troops in Cambodia have included trans- 
portation of combatants and supplies, construction of command, communi- 
cation, training and supply facilities, and use of Cambodian territory for 
launching attacks on targets within South Viet-Nam. Such activities have 
been substantial and continued and are not mere isolated or sporadic occur- 
rences. Prior to the United States and South Vietnamese intercession, the 
Government of Cambodia was unable effectively to prevent these North 
Vietnamese and Viet Cong activities in Cambodia. In fact, it is evident 
from New York Times accounts of Cambodian military efforts that, far 
from the use of the sanctuaries being hindered, the military situation 
throughout April was steadily deteriorating for the Cambodian Govern- 
ment.“ By April 20 the Cambodian Army was fighting North Vietnamese 
within fifteen miles of Phnom Penh, the capital of Cambodia.** By the 
end of the month repeated Cambodian appeals to reconvene the Inter- 
national Supervisory Commission for Cambodia ** and a Cambodian appeal 
to the Security Council had gone unanswered, and Peking, Hanoi and 
Moscow had rejected an Asian nation initiative for talks on preserving 
Cambodian neutrality." The possibility of effective Cambodian control 
of North Vietnamese and Viet Cong use of Cambodian territory incident to 
activities in South Viet-Nam seemed by the end of April to be remote. 

On April 30, large-scale United States and South Vietnamese military 
operations were begun in the border regions of Cambodia. The announced 
principal purpose of the operations was to clear out the North Vietnamese 
and Viet Cong border sanctuaries." Although, according to the Agénce 
France-Presse, an initial statement from a Cambodian spokesman was to 
the effect that “I do not think the Cambodian Government as a neutral 
government can approve foreign intervention,” "°? the over-all position of the 
Cambodian Government seems to have been one of tacit consent tinged 
with concern lest favoritism of one side lead to a loss of neutrality. Later 
statements of the Lon Nol Government have indicated at least non-opposi- 
tion to the United States and South Vietnamese actions. United States 
Vietnamese troops, numbered only about 35,000. As such, the Cambodians seemed 
badly outmatched by the attacking forces. See Staff Report, note 10 above at 10; 9 
Int. Legal Materials at 866. 

54 See the New York Times articles, note 25 above. 

55 New York Times, April 21; 1970, at 1, col. 6 (City ed.). 

56 See ibid., March 22, 1970, at 16, col. 4; March 24, 1970, at 3, col. 2; March 26, 
1970, at 17, col. 2; April 1, 1970, at 2, col. 4. 

57 See ibid, April 27, 1970, at 3, col. 5 (City ed.) (Peking and Hanoi); April 28, 


1970, at 1, col. 8 (City ed.) (Moscow). 

58 See President Nixon’s address to the Nation, 62 Dept. of State Bulletin 617 
(1970). 

59 New York Times, May 1, 1970, at 3, col. 7. 

60 On May 5 the Cambodian Government issued the following statement: 

“In his message to the American nation of 30 April, 1970, the President of the United 
States, Richard Nixon, made public important measures that he has taken to oppose the 
growing military aggression of North Vietnam on the territory of Laos, Cambodia and 
South Vietnam. One of these measures concerned aid of the United States of America 
in the defense of the neutrality of Cambodia, violated by the North Vietnamese. 

“The Salvation Government notes with ‘satisfaction that the President of the United 
States of America has taken into account in his decision the legitimate aspirations of 
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ground combat operations in Cambodia seem for the most part to have 
been limited to a self-imposed 21-mile depth along the Cambodian border. 
Ground combat operations even within this region were announced to be 
subject to an eight-week deadline for withdrawal of American troops from 
Cambodia. Consistent with the announced deadline, by July 1 American 
units had been withdrawn. South Vietnamese operations have been more 
sweeping and have not been limited by the same deadline. 

The principal legal issue presented by these United States and South 
Vietnamese military operations in Cambodian border regions is the scope 
of defensive rights under the Charter against belligerent operations in 
neutral territory. It is well established in customary international law that 
a belligerent Power may take action to end serious violations of neutral 
territory by an opposing belligerent when the neutral Power is unable to 
prevent belligerent use of its territory and when the action is necessary 
and proportional to lawful defensive objectives. Scholars endorsing this 


the Cambodian people, which desires only to live in peace, in its territorial integrity, 
in its independence and in its strict neutrality. For that reason, the Government of 
Cambodia wishes to declare that it respects the sentiments of President Richard Nixon 
in his message of 30 April, 1970 and expresses its gratitude for them. 


“It is high time now that other friendly nations understand the extremely grave 
situation in which Cambodia finds herself and come to the aid of the Cambodia 
people, victims of armed aggression. The Salvation Government renews on this 
occasion its appeal for help issued 14 April, 1970, and points out that it will accept 
all unconditional help from friendly countries in all forms (military, economic and 
diplomatic).” New York Times, May 5, 1970, at 16, col. 8. 

The statement of John R. Stevenson, the Legal Adviser of the Department of State, 
contains a slightly different version of the declaration of the Cambodian Government of 
May 5. Perhaps the only difference worth noting is that the Department of State 
version contains the slightly stronger language “appreciates the views” rather than 
“respects the sentiments” of President Nixon. Stevenson also points out: “Later state- 
ments have indicated even more clearly the Cambodian Government’s approval of our 
actions.” See Stevenson, note 11 above, at 766, note 9; 64 A.J.LL. 935; 9 Int. Legal 
Materials at 843-844, note 8 (1970). 

On May 6 the High Command of the Cambodian Armed Forces released a com- 
muniqué that: 

“TUnited States and South Vietnamese forces are] useful not only in fending off 
dangers for the American and South Vietnamese forces but also to drive these Viet- 
cong and North Vietnamese aggressors from our territory, 

“They are indispensable because these occupiers have solidly installed their military 
aud subversive organizations in the zones that they, the Vietcong and North Viet- 
namese, are seeking to widen as far as possible in view of their future actions.” 
New York Times, May 6, 1970, at 18, col. 2, 

Though, in general, Cambodian Government statements prior to the May 1 incursion 
indicate a request for military supplies rather than foreign troops, there was some 
ambiguity in the requests. ‘Thus, on April 15, Lon Nol said: 

“The Salvation Government has the duty to inform the nation that in view of the 
gravity of the present situation, it finds it necessary to accept all unconditional foreign 
aid, wherever it may come from, for the salvation of the nation.” New York Times, 
April 15, 1970, at 1, col. 3. 

61 One example of this principle in state practice is the German bombardment of 
Salonika in neutral Greece during World War I after it had been occupied by the 
Allied Powers. The Greco-German Mixed Arbitral Tribunal held that the occupation 
of Salonika by the Allies “entitled Germany to take even on Greek soil any acts of 
war necessary for her defense.” See Coenca Brothers v. German State, 7 Recueil des 
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view include, among others, McDougal and Feliciano, Greenspan,® 
Hyde," Castrén ® and Lauterpacht.** For the most part, the customary 


Décisions des Tribunaux Arbitraux Mixtes 683, 687 (1927), discussed in McDougal 
and Feliciano, note 38 above, at 407, note 49. Other examples are the seizure of 
the Italian ship, the Anna Maria, in the neutral Tunisian port of Sousse by Allied 
Forces during World War II after a series of warlike acts by German and Italian 
forces on Tunisian territory, and the British entry into neutral Norwegian territorial 
waters in 1940 to liberate British prisoners held on the Alimark,'a German auxiliary ves- 
sel which had entered Norwegian territorial waters to evade capture by the Royal Navy. 

Professor Waldock after a study of the Altmark incident concluded that: 

“A breach of the rules of maritime neutrality in favour of one belligerent commonly 
threatens she security if not the existence of the other belligerent. The breach is thus 
seldom really capable of being remedied in full by subsequent payment of compensa- 
tion, Nothing but the immediate cessation of the breach will suffice. Accordingly, 
where macerial prejudice to a belligerent’s interests will result from its continuance, 
the principle of self-preservation would appear fully to justify intervention in neutral 
waters, The disposition in the past of some neutral opinion to condemn any such 
action out of hand was therefore not consistent with general principles and in any case 
flowed from a view of the superior merits of neutral status which no longer obtains, 
The right of a belligerent to intervene in a proper case to enforce neutrality is now 
generally recognized. . . .” {Emphasis added.) Waldock, “The Release of the ARẸ- 
mark’s Prisoners,” 24 Brit. Yr. Bk. Int. Law 216, 235-236 (1947). 

For a discussion of the Anna Maria incident, see McDougal and Feliciano, note 38 
above, at 407, note 49. 

The United States has also entered foreign territory on a number of occasions to 
suppress ccntinuing raids launched from the foreign territory against the United States. 
The principal examples are General Jackson’s incursion into Spanish West Florida in 
1818 to ckeck raids by Spanish Indians into American territory after the failure of 
the Spanisk. authorities to check the raids, and the incursion by an American military 
force into Mexico to check cross-border raids by the Mexican bandit Francisco Villa 
which the Mexican authorities had allowed to continue. See 1 Hyde, International 
Law Chiefly as Interpreted and Applied by the United States 240-244 (2d rev. ed., 
1945). 

82 Thus Professors McDougal and Feliciano point out: “where a nonparticipant is 
unable or unwilling to prevent one belligerent from carrying on hostile activities within 
neutral territory, or from utilizing such territory as a ‘base of operations,’ the opposing 
belligerent, seriously disadvantaged by neutral failure or weakness, becomes authorized 
to enter nevtral territory and there to take the necessary measures to counter and stop 
the hostile ectivities.” Op. cit., note 38 above, at 568. See also ibid, at 76, 406—407. 

68 Similarty, Greenspan states: “Should a violation of neutral territory occur through 
the complaisance of the neutral state, or because of its inability, through weakness or 
otherwise, to resist such violation, then a belligerent which is prejudiced by the viola- 
tion is entitled to take measures to redress the situation, including, if necessary, attack 
on enemy fcrces in the neutral territory.” Op. cit, note 36 above, at 538. 

64 Charles Cheney Hyde writes: “The obligation resting upon the belligerent with 
respect to the neutral is not of unlimited scope. Circumstances may arise when the 
belligerent is excused from disregarding the prohibition. If a neutral possesses neither 
the power nor disposition to check warlike activities within its own domain, the bel- 
ligerent that in consequence is injured or threatened with immediate injury would 
appear to be free from the normal obligation to refrain from the commission of hostile 
acts therein.” Op. cit. note 39 above, at 2337-2338. See also ibid. at 2338-2341. 

85 Professo: Castrén says: “A belligerent may not violate the territorial integrity of 
a neutral Stete merely because the other belligerent side has done so, Nevertheless, 
the situation is different if the neutral State has not taken countermeasures, or if the 
enemy, in spite of the efforts of the neutral state, has succeeded in acquiring a 
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international law of neutrality seems as applicable after the United Nations 
Charter as before. In fact, the statements by McDougal-Feliciano, Green- 
span, and Castrén referred to were all written after the Charter. Although 
the Charter introduces additional restrictions on the use of force, nothing 
in the Charter would seem to cut against the strong community policies 
for isolating and minimizing coercion that are served by the law of neu- 
trality, at least in the absence of a Security Council decision to take mea- 
sures under Chapter VII of the Charter. The Charter, however, does 
introduce restrictions on the use of force, which to the extent that they 
were not already subsumed under customary international law, seem addi- 
tionally applicable to the appraisal of rights of defense against belligerent 
operations in neutral territory. Under a restrictive view of such rights 
under the Charter, the Charter requires that the use of force must be a de- 
fensive response to an armed attack and must be necessary and propor- 
tional to lawful defensive objectives." As applied to rights of defense 
against belligerent operations in neutral territory, this would seem to require 
that the use of force against belligerent operations in neutral territory 
should be necessary and proportional to lawful defense objectives. Al- 
though the consent of the neutral state may be one factor in appraising the 
exercise of rights of defense against belligerent operations in neutral terri- 
tory, it does not seem required either by the customary international law 
of neutrality or by the additional Charter requirements, provided otier 
applicable criteria are met. 

Necessity and proportionality are shorthand for community salii re- 
stricting coercion to situations where there is no reasonable alternative to 
the use of force for protection of fundamental values and restricting the 
responding use of force to that reasonably necessary for defense of the 
threatened values.** In the somewhat overly restrictive language of the 
famous Caroline case, there must be shown a “necessity of self defense, 
instant, overwhelming, leaving no choice of means and no moment for 
deliberation.” ®© And as McDougal and Feliciano indicate, responding 
coercion must “be limited in intensity and magnitude to what is reasonably 





permanent stronghold in its territory, in which case the other belligerent side is en- 
titled to drive off the violator from there. A belligerent is further not bound to 
tolerate the continual passage of enemy military transports through neutral territory.” 
Op. cit. note 38 above, at 462-463. See also p. 442. 

66],, Oppenheim (Lauterpacht ed.), note 38 above, at 695, note 1, 698. Lauter- 
pacht adopts the view that: “Normally, diplomatic representations and a claim for 
compensation are the proper remedy for any disregard of neutral duties of this nature. 
However, circumstances may arise in which subsequent redress by the neutral must, 
in natura rerum, be wholly inadequate and in which the aggrieved belligerent must, 
therefore, be held to be justified in resorting to self-help.” 

87 Some scholars would urge a less restrictive interpretation ‘not limiting the right 
of self-defense to that of Art. 51. See, e.g., D. W. Bowett, Self-Defence in International 
Law 184-193 (1958); M. McDougal and F. Feliciano, note 38 above, at 233-241 
(1961); J. Stone, Aggression and World Order 92-101 (1958). 

68 See M. McDougal and F, Feliciano, note 38 above, at 217-218, 229-244, 959, 

e9 Mr. Webster to Mr. Fox, April 24, 1841, 29 British and Foreign State Papers 
1129, 1138 (1840-1841). 
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necessary promptly to secure the permissible objectives of self-defense . . . 
by compelling the opposing participant to terminate the condition which 
necessitazes responsive coercion.”7° As applied to the scope of defense 
rights against belligerent operations in neutral territory, necessity and pro- 
portionality would also seem to subsume community policies for isolating 
conflict ky restricting permissible areas of belligerent operations as well as 
community policies permitting the use of force reasonably necessary for 
the deferse of major values. As such, the level of belligerent activity on 
neutral territory, the seriousness of the threat posed by that activity for 
the proteztion of major values, the level of control of such activity by the 
neutral state, and the scope of the responding coercion are all important 
features in assessing the lawfulness of defensive rights against belligerent 
operations in neutral territory. 

The United States and South Vietnamese military operations aimed at 
the North Vietnamese base complexes in Cambodian border areas complied 
with these standards. The level of North Vietnamese and Viet Cong 
activity on Cambodian territory was substantial and continuing. Activities 
in Cambodia included elaborate base camps, repeated use of staging areas 
for launcning large-scale attacks on targets in South Viet-Nam, and a 
major logistics and communications network. At the time of the inter- 
cession, the number of North Vietnamese and Viet Cong personnel operat- 
ing in Cambodia may have been 40,000 or more. In short, the level of 
belligeren: activity in Cambodia was not occasional, low-level, or merely 
threatenec, as was alleged in the German invasion of Norway, but was an 
existing major adjunct to North Vietnamese belligerent operations within 
South Viet-Nam. The existence of such large-scale operations in neighbor- 
ing Cambodian border regions, which in some areas were as close as 35 or 
40 miles from Saigon, posed a continuing threat to the effective defense of 
South Viet-Nam. Moreover, even though the security threat had existed 
for some zime, if North Vietnamese and Viet Cong forces succeeded in 
military operations directed against the Cambodian Government—as in 
late April it looked as if they might—it could be expected that the security 
threat to South Viet-Nam would increase. As to the level of control of 
the neutral state, Cambodian officials had for the most part been driven 
out of the contested border areas, and by all accounts the Government 
forces were sorely pressed to defend Phnom Penh and the provincial capi- 
tals, much less to take effective action against the sanctuaries. In this 
context, the United States and South Vietnamese response seems of a 
scope reascnably related to the prompt achievement of permissible defensive 
objectives. The co-ordinated action was aimed at the North Vietnamese 
and Viet Cong base areas and was not a punitive reprisal raid directed at 
the host state, as has been true of some Israeli raids in reprisal against 
guerrilla activities emanating from Jordanian and Lebanese territory.” 


70 M. McLougal and F. Feliciano, note 38 above, at 242. 

71 See, generally, Falk, “The Beirut Raid and the International Law of Retaliation,” 
63 AJ.LL. 415 (1969); Blum, “The Beirut Raid and the International Double Stan- 
dard: A Reply to Professor Richard A. Falk,” 64 ibid. 73 (1970). See also the ex- 
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At least United States forces placed a self-imposed 21-mile geographical 
limit on the invasion of Cambodian territory and an eight-week time limit 
for the withdrawal of combat units. It also seems relevant in appraising 
the action that Cambodia did not formally protest the presence of United 
States or South Vietnamese troops, as on April 22 it had protested the 
presence of North Vietnamese and Viet Cong troops. Although there 
were some Cambodian statements critical of the joint operation, on balance 
it seems to have received at least the tacit consent of the Cambodian 
Government. This tacit consent is another factor which makes the case 
stronger than that for Israeli action against guerrilla complexes in Jordan, 
Lebanon and Syria, or French action in the Algerian War against Tunisian 
frontier areas. 

Military operations within Cambodia, as within South Viet-Nam, must 
be carried out in a manner that is consistent with the laws of war. In 
fact, they should be carried out with a sensitivity which goes beyond the 
present inadequate protection accorded noncombatants and prisoners of 
war in internal conflicts. Past military operations within Viet-Nam have 
demonstrated that this is not always the case and that the military has a 
better job to do both in implementing existing regulations and in evaluating 
their adequacy for internal conflicts.” 


2. Activities incident to the defense of Cambodia 


The level of North Vietnamese attacks on Cambodian military forces - 
and the virtual occupation of large areas of Cambodian territory over Cam- 
bodian objection seem at least by late April to have constituted an armed 
attack on Cambodia justifying individual and collective defense under 
Article 51 of the Charter.” To meet this situation, on April 14 Cambodia 


change of correspondence between Professor Julius Stone and Professor Falk, ibid. 
161-163. 

72 See, generally, Moore, “The Control of Foreign Intervention in Internal Conflict,” 
9 Virginia J. Int. Law 205, 309-310 (1969); Rubin, “Legal Aspects of the My Lai In- 
cident,” 49 Oregon Law Rev. 260 (1970). 

78 It is firmly established that collective as well as individual defense is permitted 
pursuant to Art. 51 of the Charter. See, e.g., Kelsen, The Law of the United Nations 
791-805 (1950); McDougal and Feliciano, Law and Minimum World Public Order 
244-253 (1961); Stone, Legal Controls of International Conflict 245 (1959). In fact, 
Art. 51 was drafted largely to reassure the Latin American delegates that collective 
defense pursuant to regional arrangements would not be disturbed. See, generally, 
Jessup, A Modern Law of Nations 165 (1948); McDougal and Feliciano, op. cit. 
above, at 235; Russell and Muther, A History of the .United Nations Charter 688-712 
(1958); Kunz, “Individual and Collective Self-Defense in Article 51 of the Charter of 
the United Nations,” 41 A.J.LL. 872 (1947). The right of collective defense is also 
confirmed by a host of defense agreements representing a diversity of ideological 
groupings and including NATO, SEATO, the Rio Pact, the Warsaw Pact, and the 
Arab League. 

One of the few scholars disagreeing with this almost universally accepted inter- 
pretation of Art. 51 has been Dr. Bowett. He argues that: “[T]he situation which 
the Charter envisages by the term is . . . a situation in which each participating state 
bases its participation in collective action on its own right of self-defence. It does 
not, therefore, generally extend the right of self-defence to any state which desires 
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made an appeal to the United States and other nations for arms and mili- 
tary supplies.” On April 20 Cambodia further requested assistance in the 
form of ethnie Cambodian mercenaries fighting in South Viet-Nam, and 
on April 22 Cambodia complained to the Security Council seeking assist- 
ance from all countries in fighting North Vietnamese and Viet Cong forces. 
Subsequent to the joint United States-South Vietnamese intercession in 
Cambodia on April 30, the Cambodian Government negotiated military 
aid agreements with Thailand ™ and South Viet-Nam.** The agreement 
with South Viet-Nam provides that South Vietnamese military forces “which 
had come with the agreement of the Cambodian Government to help Cam- 
bodian troops to drive out the Vietcong and North Vietnamese forces, will 
withdraw from Cambodia when their task is completed.” Although prior 
to the April 30th intercession Cambodia had not requested United States 
combat troops to assist in meeting the North Vietnamese and Viet Cong 
attack, at least not openly, the worsening military position of the Cambodian 
forces seemed to have been one motivating factor in the United States 
action against the border sanctuaries. Thus, in his April 30th address to 
the nation President Nixon called attention to the North Vietnamese attacks 
on Cambcdian forces and the Cambodian request to the United States and 
other nations for assistance. The general United States de-emphasis of 
objectives concerning the defense of Cambodia seemed to result primarily 
from a desire to disturb the neutrality of Cambodia as little as possible by 
the action and to re-emphasize the Nixon doctrine that the United States 
would provide assistance but not American combat forces for the long- 
range defense of Cambodia. In a statement on May 5 in which the Lon 
Nol Government at least tacitly accepted the United States action, Lon 
Nol seemed to take an intermediate view of the objectives of the United 
States action. The statement referred to the action as “aid... in the 
defense of the neutrality of Cambodia violated by the North Vietnamese.” 
It also said that “the Government of Cambodia wishes to declare that it 
respects the sentiments of President Nixon in his message of 30 April, 1970 
and expresses its gratitude for them.” "7 

In view of the magnitude of the North Vietnamese and Viet Cong 
attacks on Cambodian forces and the Cambodian acceptance of the April 
30th intercession, it would seem that the United States and South Viet- 
namese military actions in Cambodia could also be characterized as lawful 
measures cf collective defense of Cambodia. 


to associate itself in the defence of a state acting in self-defence.” Self-Defence in 
International Law 216 (1958). Not only does Bowett’s interpretation conflict with 
the history of Art. 51, the almost universal acceptance of the claim in state practice, 
and the writings of most international Jaw scholars, but it would seem poor policy as 
well. See the discussion of his position in McDougal and Feliciano, op. cit. above, 
at 247-253, 

74 New Yak Times, April 23, 1970, at 1, col. 8, and 5, col. 3 (City ed.). 

75 See ibid., June 2, 1970, at 1, col. 5 (City ed.); June 3, 1970, at 1, col. 5 (City 
ed.). 
78 See ibid., May 28, 1970, at 1, col. 2 (City ed.). 

77 The full statement of May 5 is set out in note 60 above. 


¥ 
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The minimal involvement of native Cambodians on the side of the North 
Vietnamese forces suggests that a characterization of the Cambodian con- 
flict as “civil strife” is less appropriate than a characterization as “external 
armed attack.” Even if the “civil strife” characterization were accepted, 
however, assistance to the Lon Nol Government to offset the prior massive 
foreign intervention on behalf of insurgent forces (the Sihanouk govern- 
ment-in-exileP) would, to the extent that the Lon Nol Government is the 
widely recognized Government of Cambodia, be lawful. 


3. Activities incident to the rescue of ethnic Vietnamese in Cambodia 


Because of the killings of ethnic Vietnamese civilians residing in Cam- 
bodia, some of the South Vietnamese military operations in Cambodia 
aimed at evacuating ethnic Vietnamese refugees may have constituted per- 
missible humanitarian intervention. The justification for humanitarian 
intervention could only extend to operations principally concerned with 
evacuating refugees rather than those aimed at affecting authority struc- 
tures in Cambodia. Since South Vietnamese military actions seem to be 
defensible on broader grounds, there seems little point in focusing on this 
possible claim other than to reassert that the killings of ethnic Vietnamese 
in Cambodia is another example of the need for an unambiguous right of 
humanitarian intervention.”® 


4, A closer look at context 


When the United States and South Viet-Nam interceded in Cambodia on 
April 30, the factual basis seemed to be present for both the exercise of 
collective defense in defense of Cambodia and the exercise of defensive 
rights aimed at belligerent activities in a neutral state. Not surprisingly, 
objectives relating both to the defense of Cambodia and the destruction 
of North Viemamese base areas in Cambodia seemed to have influenced 
the operation. In fact, Cambodian defense and the possibility of intensified 
belligerent activities directed against South Viet-Nam are so interrelated 
that it seems probable that the precarious military position of the Cam- 
bodian Government was a principal triggering event of the operation. 
Prior to the events of March, the Sihanouk Government had exercised some 
restraint on North Vietnamese and Viet Cong activities in Cambodia. The 
fall of Sihanouk followed by a North Vietnamese-Viet Cong armed attack 
on the Lon Nol Government threatened to lead to unrestrained North 
Vietnamese and Viet Cong belligerent use of Cambodian territory. This 
North Vietnamese armed attack on Cambodia, as well as North Vietnamese 
use of Cambodian territory as a base for belligerent operations, sets apart 
the Cambodian case as a much stronger case for action directed against 
belligerent operations in a third state than prior instances, such as the 
Caroline affair between Britain and the United States, French action 
against the Tunisian frontier village of Sakiet Sidi Youssef during the 


78 See, generally, Lillich, “Forcible Self-Help by States to Protect Human Rights,” 
53 Iowa Law Rev. 325 (1967): Moore, note 72 above, at 261-264. 
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Algerian War,” or even Israeli raids against guerrilla bases in Jordan, 
Lebanon and Syria (which should be distinguished from Israeli reprisal 
raids directed against the Jordanian and Lebanese Governments. ) 

Other distinctions between the Cambodian case and these or other in- 
stances of actions directed against belligerent operations in a third state 
may also be relevant to legal appraisal. Such distinctions include the 
presence or absence of consent of the host state, the lawfulness of the 
defensive effort (the anti-colonial context of the Algerian War makes the 
French effort suspect), the scope and intensity of belligerent activities in 
the host state, and the proportionality of the coercive response.*° It is 
instructive in this regard to compare the Cambodian situation with that 
of the Caroline affair, which spawned the most frequently quoted test of 
necessity. The Caroline affair took place during the Canadian rebellion 
of 1838. As William Edward Hall describes it in his treatise: 


A body of insurgents collected to the number of several hundreds in 
American territory, and after obtaining small arms and twelve guns 
by force from American arsenals, seized an island at Niagara within 
the American frontier, from which shots were fired into Canada, and 
where preparations were made to cross into British territory by means 
of a steamer called the Caroline. To prevent the crossing from 
being effected, the Caroline was boarded by an English force while 
at her moorings within American waters, and was sent adrift down 
the falls of Niagara.* 


British actions in the Caroline case were not in support of the defense of 
the United States against a major external armed attack, did not take place 
with the tacit consent of the United States Government, and were directed 
against sporadic actions of “several hundreds” of insurgents rather than 
the long-continued belligerent activities of as many as 40,000 combat 
troops of a foreign nation, all features present in the Cambodian case. 
Nevertheless, Professor Hall goes on to suggest that even the English 


78 See M. Clark, Algeria in Turmoil—-The Rebellion: Its Causes, Its Effects, Its 
Future 363-366 (1960). 

80 The comparison suggested by Professor Richard A. Falk between the United States 
and South Vietnamese action against the North Vietnamese and Viet Cong base areas 
in Cambodia and a hypothetical Soviet air strike against U. S. base areas in Japan, 
South Korea, Thailand, Okinawa, and Guam is only superficially helpful. Among 
other differences, the governments of Japan, South Korea, Thailand, Okinawa and Guam 
have not requested assistance from the Soviet Union and would be unlikely to consent 
to Soviet air strikes on their territory; those host governments have not appealed to 
the U.N. Security Council for assistance in defense against an armed attack from 
U. S. forces; there are no treaty obligations prohibiting the United States and its 
host governments from establishing U. S. military bases on their territory; the United 
States utilizes the base areas with the consent of the host governments; and the 
strategic posture of the geographically remote U. S. base areas would make a Soviet 
air strike a far more provocative action than the Cambodian incursion. Perhaps more 
important, Professor Falk’s seemingly neutral comparison disregards the basic Charter 
distinction between force used in extension of national values and force used in defense 
against an armed attack. There is no escape from the fundamental obligation to 
assess the lawfulness of the contending factions by this basic Charter principle. 

81 W, E. Hall, A Treatise on International Law 246 (2d ed., 1884). 


1971] LEGALITY OF DECISION TO INTERCEDE iN CAMBODIA 59 


response in the Caroline case met the “somewhat too emphatic language” 
of the Caroline test of necessity. In assessing the lawfulness of all of 
these instances of action directed against belligerent activities emanating 
from the territory of a third state, a detailed exammation of necessity and 
proportionality in context would seem the most reliable guide. The con- 
text of the Cambodian case, particularly the dual basis for the exercise of 
defensive rights in Cambodia, would seem a strong basis for lawfulness.** 


5. Additional obligations under the United Nations Charter 


Measures taken by Members in the exercise of defensive rights must, 
pursuant to Article 51, be “immediately reported to the Security Coun-. 
cil... .” The Cambodian operation with South Viet-Nam was reported 
by the United States to the Security Council on May 5.8 This report, at 
least in substance if not in speed, complied with the Charter requirement. 
The Charter does not require that defensive action taken pursuant to Article 
51 first be submitted to the Security Council for approval. Nevertheless, 
for a number of reasons, it would have seemed desirable to have raised 
the North Vietnamese and Viet Cong attacks on Cambodia in the Security 
Council. Perhaps the most important reason is that every time the Security 
Council is shunted aside and not encouraged to assume responsibility for 
dealing with a threat to the peace, the erosion of United Nations utility 
and authority continues. From a realpolitik perspective, it seems unlikely 
that in the Cold War context of the Cambodian situation the Security 
Council would have been able to take effective action to preserve the neu- 
trality of Cambodia. But the Security Council might have been effectively 
used as a forum to expose the blatant North Vietnamese and Viet Cong 


82 Ibid. at 246-247. Professor Hyde also writes that the facts of the Caroline case 
“seem to have satisfied” the Caroline test of necessity. See 1 Hyde, note 61 above, 
at 239-240. 

83 For statements critical of the lawfulness of the Cambodian intercession, see Ed- 
wards, “The Cambodian Invasion Violates International Law,” Cong. Rec. E4551 
May 21, 1970); Brief of New York University Law Students, Cong. Rec. E4443 (May 
19, 1970). The emphasis in the N.Y.U. law students’ brief that North Vietnamese and 
Viet Cong activities did not constitute an “armed attack” within the meaning of Art. 51 
of the U.N. Charter is wholly unpersuasive. Though fact selection is an inevitable 
task in appraising complex public order disputes, the mind boggles at a fact-selection 
process which virtually ignores the continuing North Vietnamese and Viet Cong 
attacks from the Cambodian sanctuaries on U. S. and South Vietnamese forces and 
the massive North Vietnamese and Viet Cong military attack on Cambodia. 

84 Letter from the U. S. Permanent Representative to the President of the Security 
Council, May 5, 1970. U.N. Doc. S/9781 (1970); 62 Dept. of State Bulletin 652 
(1970); 64 A.J.LL. 932; 9 Int. Legal Materials 838 (1970). 

85 See Bowett, Self-Defence in International Law 193, 195 (1958); Brierly, The 
Law of Nations 319, 320 (5th ed., 1955); Jessup, A Modern Law of Nations 164— 
165, 202 (1948); Kelsen, The Law of the United Nations 800, 804, 804, note 5 (1964); 
idem, “Collective Security under International Law,” 49 Int. Legal Studies 61-62 
(1956); “Collective Security and Collective Self-Defense under the Charter of the 
United Nations,” 42 A.J.LL. 783, 791-795 (1948); McDougal and F. Feliciano, 
Law and Minimum World Public Order 218-219 (1961); Stone, Legal Controls of. 
International Conflict 244 (1954); Thomas and Thomas, Non-Intervention 171 (1956). 
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activities in Cambodia, much as it was used during the Pueblo crisis. The 
importance of such appeals to authority, both in terms of international 
and domestic audiences, should not be underestimated. Possible draw- 
backs from raising the Cambodian issue in the Security Council, such as 
the possibility of a challenge to the credentials of the Lon Nol Government, 
the possibility of forcing a more militant Soviet stand, or the possibility of 
forcing a confrontation on the Indochina War which would be detrimental 
to the United Nations are real, and may have been taken into account in 
the decision (or non-decision) not to go to the Security Council. In the 
context of events in Cambodia during April, however, it is questionable 
whether they outweigh the costs involved in not objecting in the Security 
Council to the stepped-up North Vietnamese-Viet Cong activities in 
Cambodia. 


6. Obligations under the SEATO Treaty 


It is probably fair to say that the initial understanding of the signatories 
to the Southeast Asia Collective Defense Treaty was that in the event of 
a request from the Cambodian Government for assistance to meet a North 
Vietnamese armed attack, each signatory would “act to meet the common 
danger in accordance with its constitutional processes.” Article IV, para- 
graph 1, of the treaty provides: 


Each Party recognizes that aggression by means of armed attack in 
the treaty area against any of the Parties or against any State or terri- 
tory which the Parties by unanimous agreement may hereafter desig- 
nate, would endanger its own peace and safety, and agrees that it will 
in that event act to meet the common danger in accordance with its 
constitutional processes. Measures taken under this paragraph shall 
be immediately reported to the Security Council of the United 
Nations,** : 


By a Protocol to the SEATO Treaty concluded the same day, Cambodia 
was unanimously designated by the parties as a protocol state “for the 
purposes of Article IV of the Treaty.” ®” Cambodia did not sign the SEATO 
Treaty or the Protocol, however, and under Sihanouk Cambodia sought 
to withdraw from SEATO protection as a protocol state." The action of 
Sihanouk and the general political collapse of SEATO make it pointless 
to -consider whether the United States and other signatories were “obli- 
gated” under the terms of Article IV of the SEATO Treaty to respond to 
a Cambodian request for assistance. Article IV, paragraph 3, of the 
treaty, however, may contain some lingering relevance for the Cambodian 
incursion. It provides: 


It is understood that no action on the territory of any State designated 
by unanimous agreement under paragraph 1 of this Article or on any 


86 Southeast Asia Collective Defense Treaty, signed at Manila, Sept. 8, 1954, 6 
U. S. Treaties 81, T.LAS., No. 3170; 60 AJ.LL. 646 (1966). 

87 Protocol to the Southeast Asia Collective Defense Treaty, signed at Manila, Sept. 
8, 1954, loc. cit. above. : 

88 See New York Times, April 30, 1965, at 2, col. 6. 
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territory so designated shall be taken except at the invitation or with 

the consent of the government concerned. 
The purpose of paragraph 3 seemed to be to reassure the protocol states, 
none of which were signatories to the SEATO Treaty, that action pursuant 
to Article IV would not be taken against their will. Quite apart from 
the issue of whether the treaty has any continuing validity, it is unlikely 
that paragraph 3 was intended to alter the existing international law of 
neutral rights and duties, by which a belligerent Power may take action 
to end serious violations of neutral territory by an opposing belligerent 
when the neutral Power is unable to prevent belligerent use of its territory 
—whether or not the neutral consents to the action. Since the action 
against the sanctuaries was largely based on the international law of neu- 
tral rights and duties and did not invoke the collective defense provisions 
of the SEATO Treaty, paragraph 3 would seem to have only minimal 
relevance. In any event, the subsequent consent of the Cambodian Gov- 
ernment makes the issue largely moot. The broad language of paragraph 
3, however, is an additional reason suggesting that it would have been 
preferable to secure the unambiguous prior consent of the Cambodian 
Government to the United States and South Vietnamese actions. 


Il. Tse CONSTITUTIONAL Issues 


President Nixon’s decision to intercede in Cambodia and Congressional 
reactions to it present two principal Constitutional issues. First, the Con- 
stitutional authority for the President’s decision to intercede in Cambodia 
and, second, the Constitutional authority for a range of proposed Congres- 
sional restraints on military operations in Indochina. For the most part, 
discussion of these issues has been subject to a degree of confusion even 
greater than that attributable to the vagueness of the Constitutional struc- 
ture or polemical argument about the Indochina War. A principal cause 
of the additional confusion seems to be the failure to focus on the full 
range of Constitutional issues in the use of the armed forces abroad. 
These principal issues include: 


A. The Initial Commitment of the Armed Forces to Combat Abroad 


1. What authority does the President have, acting on his own, to 
commit the armed forces to combat abroad? 

2. When Congressional authorization is necessary, what form should 
it take? 

3. What authority does Congress have to limit Presidential authority 
to commit the armed forces to combat abroad? 


B. The Conduct of Hostilities 


1. What authority does the President have, acting on his own, to make 
command decisions incident to the conduct of a Constitutionally 
authorized conflict? 

2. What authority does Congress have to limit command options inci- 
dent to the conduct of a Constitutionally authorized conflict? 


62 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 65 


C. The Termination of Hostilities 


1. What authority does the President have, acting on his own, to 
terminate or negotiate an end to hostilities? 

2. What authority does Congress have to require termination of 
hostilities? 

3. When Congress terminates hostilities, what form should the termi- 
nation take? 


Elsewhere I have sought to shed modest light on each of these issues. At 
the risk of some oversimplification, in general, Constitutional structure and 
practice require Congressional authorization of major initial commitments. 
to combat abroad, and accord Congress the authority to terminate hostili- 
ties abroad. On the other hand, the President seems to have some inde- 
pendent authority initially to commit the armed forces to “minor” hostilities 
abroad. Though the parameters of this independent authority are unclear, 
Constitutional history and policy support a test of “the commitment of 
regular combat units to sustained hostilities” as the threshold for requiring 
Congressional authorization. The President also has unquestioned author- 
ity as Commander-in-Chief to make command decisions incident to the 
conduct of a Constitutionally authorized conflict and any Congressional 
authority to limit such command options is subject to a severe burden of 
Constitutional justification. Moreover, though Congressional authorization 
or termination of conflict does not require any particular formality such as 
a formal declaration of war, Congressional action should be based on careful 
analysis of the context giving rise to authorization or termination and 
should clearly advert to the scope of the authority granted or the Congres- 
sional intent to terminate hostilities. With this necessarily simplified 
overview of the Congressional and Presidential réles,® resolution of the 
Constitutional issues surrounding the Cambodian incursion depends on 
characterization of those issues in the context of the full range of Con- 

89 See Moore, “The Constitution and the Use of the Armed Forces Abroad,” Testi- 
mony before the Subcommittee on National Security Policy and Scientific Develop- 
ments of the House Committee on Foreign Affairs, June 25, 1970; idem, “The National 
Executive and the Use of the Armed Forces Abroad,” 21 Naval War College Review 
28 (1969). 

20 See, generally, on the merits of the war power controversy, Kurland, “The Impo- 
tence of Reticence,” 1968 Duke Law J. 619; Moore, “The Constitution and the Use 
of the Armed Forces Abroad”; “The National Executive and the Use of the Armed 
Forces Abroad,” loc. cit. above; Reveley, “Presidential War-Making: Constitutional 
Prerogative or Usurpation?” 55 Virginia Law Rev. 1243 (1969); Velvel, “The War in 
Viet Nam: Unconstitutional, Justiciable and Jurisdictionally Attackable,” 16 Kansas 
Law Rev. 449 (1968); Francis D. Wormuth, “The Vietnam War: The President v. the 
Constitution” (An Occasional Paper of the Center for the Study of Democratic In- 
stitutions, 1968); Note, “Congress, The President, and the Power to Commit Forces to 
Combat,” 81 Harvard Law Rev. 1771 (1968). See also the memoranda prepared by 
Yale law students and professors: “Indochina: The Constitutional Crisis,” 116 Cong. 
Rec. (No. 76, May 13, 1970), and “Indochina: The Constitutional Crisis—Part II,” 116 
Cong. Rec. (No. 82, May 21, 1970); and the proceedings of the Symposium on “The 
Constitution and the Use of Military Force Abroad” held at the University of Virginia 
Feb. 28-March 1, 1969, reprinted in 10 Virginia Journal Int. Law 32 (1969). 
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stitutional issues and a more detailed look at the Constitutional authority 
on each relevant issue. 


A. The Constitutional Authority for the Presidents Decision to Intercede 
in Cambodia 


The Constitution provides that “the President shall be Commander-in- 
Chief of the Army and Navy of the United States... .” Hamilton wrote 
in The Federalist that this provision means that the President has “the 
supreme command and direction of the military and naval forces... .” ™ 
It seems never to have been questioned that this power includes broad 
authority to make strategic and tactical decisions incident to the conduct 
of a Constitutionally authorized conflict. Constitutional practice includes 
a range of Presidential command decisions unquestionably taken on Presi- 
dential authority. Examples include President Roosevelt’s decision in 
World War II to give priority to the Atlantic rather than the Pacific 
theater, Roosevelt’s decisions committing American forces to landings in 
French North Africa (at the time neutral territory), Italy, and the Pacific 
Islands, and President Truman’s decision to use the atomic bomb against 
Japan. 

The limited nature of the Cambodian action both geographically and 
temporally and its close relation to the Vietnamization effort in support of 
American withdrawal strongly suggest that the action is most appropriately 
characterized as a command decision incident to the conduct of the Viet- 
Nam War. For the most part the actions of United States military forces 
were directed against North Vietnamese and Viet Cong sanctuaries in 
Cambodian border regions rather than in direct support of the Cambodian 
Government. The cautious United States response to Cambodian Govern- 
ment requests for assistance during April also suggests that the action was 
aimed largely at what was perceived as an increased threat to the United 
States position in Viet-Nam, even though the increased threat was in large 
measure attributable to fear of the effects of a collapse of the Cambodian 
Government in the face of increased North Vietnamese attacks. The 
Sihanouk Government had exerted some restraint on North Vietnamese 
and Viet Cong belligerent activities in Cambodia and the Lon Nol Govern- 
ment was vigorously but precariously seeking to reassert the neutrality of 
Cambodia. Had the Cambodian Government fallen to one controlled by 
the North Vietnamese, it seemed likely that belligerent activities in Cam- 
bodia in support of the struggle in South Viet-Nam would increase, perhaps 
endangering the program of phased United States withdrawal which was a 
cornerstone of President Nixon’s policy. There is reasonable basis for 
saying, then, that even a decision to commit United States forces in direct 
support of the Lon Nol Government would have been under the circum- 
stances a command decision incident to the Viet-Nam War. In any event, 
the more limited decision to intercede against the border base areas seems 
most appropriately characterized as a command decision incident to the 


$1 The Federalist, Number 69, at p. 463 (Heritage Press, 1945). 
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conduct of the Viet-Nam War. As such, there is little doubt that President 
Nixon was acting within his Constitutional authority as Commander-in- 
Chief. 

Although the Cambodian incursion seems more accurately characterized 
as a decision concerning the conduct of hostilities incident to the Viet-Nam 
War rather than an initial commitment to new hostilities, the Southeast 
Asia Resolution lends substantial support to Presidential authority. The 
Southeast Asia Resolution, which is the principal Constitutional authoriza- 
tion for the Viet-Nam War, provides that: 


[Sec. 1. . . .] Congress approves and supports the determination of 
the President, as Commander in Chief, to take all necessary measures 
to repel any armed attack against the forces of the United States and 
to prevent further aggression. .. . 


Sec. 2... . the United States is, therefore, prepared, as the President 
determines, to take all necessary steps, including the use of armed force, 
to assist any member or protocol state of the Southeast Asia Collective 
Defense Treaty requesting assistance in defense of its freedom.°? 


In view of the continued use of Cambodian border sanctuaries in support 
of armed attacks launched against South Vietnamese and United States 
forces, the President would seem to have Congressional authorization 
under Section 1 of the Southeast Asia Resolution for limited actions directed 
against the sanctuaries. Apparently the sanctuaries have served as staging 
areas for the 1968 Tet offensive, the May, 1968, offensive and the post-Tet 
1969 offensive, among others, and these continued armed attacks on United 
States forces would seem to qualify under Section 1 of the resolution. 
It should be emphasized that the issue is not merely one of anticipated 
attacks from the sanctuaries or a remote threat of attack but a continuing 
pattern of armed attack on United States and South Vietnamese forces 
substantially aided by the existence of the sanctuaries. 

Since Cambodia, like Viet-Nam, is a protocol state of SEATO, the 
language of Section 2 of the resolution would, in the event of a request for 
assistance from Cambodia, also seem to authorize a Presidential decision 
to take military action necessary to the defense of Cambodia. There is 
some evidence from its legislative history that the resolution was under- 
stood at the time of its passage to include action in defense of Cambodia. 
Thus, in his address to Congress on August 5, 1964, requesting the South- 
east Asia Resolution, President Johnson specifically asked for a resolution 
broad enough to “assist nations covered by the SEATO treaty.” ® In an 
exchange between Senators Cooper and Fulbright on the floor of the 
Senate during the discussion of the resolution it was said: 


Mr. Cooper. ... Does the Senator consider that in enacting this 
resolution we are satisfying that requirement [the Constitutional proc- 
esses requirement] of Article IV of the Southeast Asia Collective De- 


92 78 Stat. 384 (Approved Aug. 10, 1964). 

93 President’s Message to Congress, Aug. 5, 1964, in Background Information Re- 
lating to Southeast Asia and Vietnam, Senate Committee on Foreign Relations 122, 
at 124 (Rev. ed., Comm. Print, June 16, 1965). 
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fense Treaty? In other words, are we now giving the President ad- 
vance authority to take whatever action he may deem necessary re- 
specting South Vietnam and its defense, or with respect to the defense 
of any other country included in the treaty? [Emphasis added.| 


Mr. Fulbright. J think that is correct. 


Mr. Cooper. Then, looking ahead, if the President decided that it 
was necessary to use such force as could lead into war, we will give. 
that authority by this resolution? 


Mr. Fulbright. That is the way I would interpret it. If a situation 
later developed in which we thought the approval should be with- 
drawn, it could be withdrawn by concurrent resolution.™ 


Moreover, the resolution is entitled the “Southeast Asia Resolution,’ not 
the “Viet-Nam Resolution.” As such, Section 2 of the resolution would 
seem to lend substantial authority to President Nixon’s decisions to provide 
military support requested by the Cambodian Government, such as the 
military equipment or Khmer mercenary forces requested by the Cam- 
bodian Government in April. And though the action against the sanctuaries 
was apparently not requested in advance, subsequent Cambodian Govern- 
ment approval of the action and further Cambodian requests for assistance 
raise the possibility that this action may also be brought within the authority, 
of Section 2 of the resolution. 

The Southeast Asia Resolution has been criticized as hurriedly rushed 
through Congress and as predicated on an exaggerated attack on American 
destroyers in the Gulf of Tonkin.” Although the abbreviated debate pre- 
ceding the passage of the resolution was a sorry exercise of Congressional 
responsibility, the resolution is nevertheless a valid exercise of the Congres- 
sional war power.®® It is also relevant in considering Congressional in- 
volvement that an amendment introduced by Senator Wayne Morse in 
March, 1966, to repeal the resolution was tabled in the Senate by a vote 
of 92 to 5.*? In fact, according to the New York Times, a resolution to 
reaffirm it would Have easily passed.” Prior to the Cambodian decision 
a new effort to repeal the resolution had begun, but at the time of the action 
the resolution to repeal had cleared only the Senate Foreign Relations 
Committee.*® 

In summary, quite apart from whatever independent authority the 


54110 Cong. Rec. 18409-18410 (1964). 

85 See “The Gulf of Tonkin, The 1964 Incidents,” Hearings before the Senate Com- 
mittee on Foreign Relations, 90th Cong., 2d Sess. (Comm. Print, Feb. 20, 1968), 
and Part II, Supplementary Documents (Comm, Print, Dec. 16, 1968), There seems to 
be no doubt that the first attack on Aug. 2 occurred. 

38 For a review of the Congressional debates on the Southeast Asia Resolution and 
the Constitutional issues concerning authority for the Viet-Nam War, see Moore and 
Underwood, “The Lawfulness of United States Assistance to the Republic of Vietnam,” 
112 Cong. Rec. 14943, 14960-14967, 14983-14989 (daily ed., July 14, 1966). 

87 112 Cong. Rec. 4226 (daily ed., March 1, 1966). 

98 New York Times, March 2, 1966, at 1, col. 8 (City 2d.). 

99 See “Fulbright Panel Votes to Repeal Tonkin Measure,” New York Times, April 
ll, 1970, at 1, col. 5 (City ed.). 
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President may have initially to commit the armed forces to combat abroad,’ 
the President had Constitutional authority for the actions directed against 
the sanctuaries under his power as Commander-in-Chief to take command 
decisions incident to a conflict in progress and under Section 1 of the 
Southeast Asia Resolution to repel armed attacks against United States 
forces. Under Section 2 of the resolution and possibly under his power as 
Commander-in-Chief to take command decisions incident to a conflict, the 
President also had Constitutional authority to provide military assistance 
at the request of the Cambodian Government. 


B. The Constitutional Authority for Congressional Restraints on Military 
Operations in Indochina 


The decision to intercede in Cambodia has given rise to or accelerated a 
number of Congressional initiatives intended to confine belligerent opera- 
tions to Viet-Nam or to require termination of the American combat 
presence after a particular date.** These initiatives raise issues concerning 
the authority of Congress to terminate hostilities, the form of Congressional 
termination of hostilities, and the authority of Congress to limit Presidential 
command options incident to the conduct of a Constitutionally authorized 
conflict. 

The Constitution does not specifically address the issue of Congressional 
authority to terminate hostilities. Moreover, apparently there is no in- 
stance in the Constitutional history of the United States in which Congress 
has terminated a war over the objection of the President. Nevertheless, it 
seems a fair inference from the power to declare war, the power to raise 
and maintain an Army and a Navy, and the power to authorize appropria- 
tions, as well as the absence of any evident Constitutional scheme for 
entrusting the power to terminate hostilities exclusively to the President, 
that Congress has authority to terminate hostilities abroad. Congress is 
also the most broadly based and democratically responsive branch of gov- 
ernment, and unless there is a strong functional reason such as secrecy, 
speed, or decisiveness which would suggest entrusting the power exclusively 
to the President, which seems not to be the case, Congress probably ought 


100 The President has only limited power initially to commit the armed forces to 
combat abroad. Nevertheless that power probably includes the power to take at 
least limited action in defense against attacks made on U. S. military forces stationed 
abroad and the power to provide military assistance short of the commitment of 
regular combat units to sustained hostilities. Although the Cambodian incursion seems 
more appropriately characterized as a decision relating to the conduct of hostilities 
rather than initial commitment, even if it were an initial commitment decision, the 
President probably has independent Constitutional authority to take limited action to 
defend U. S. forces stationed in South Viet-Nam and to provide low-level military 
assistance to the Cambodian Government. See Moore, note 89 above. 

101 See, e.g., the resolutions appended to the “Report on the Termination of the 
Southeast Asia Resolution,” the Senate Foreign Relations Committee, Report No. 91-872 
(Comm. Print, May 15, 1970); S. 3964 {introduced by Senators Dole and Javits on 
June 15, 1970); H. J. Res. 1151 (introduced by Representative Findley on March 26, 
1970); H. R. 17598 (introduced by Representative Fascell). 
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to be able to terminate as well as commence hostilities°? The complete 
absence of instances in which Congress has terminated hostilities against 
the wishes of the President despite numerous highly unpopular conflicts, 
however, suggests that the exercise of a Congressional policy for termination 
of hostilities which conflicts with a Presidential policy should be adopted 
only with the greatest reluctance. The President is the chief representative 
of the Nation for negotiation of an end to hostilities, has an almost ex- 
clusive responsibility to make command decisions concerning the conduct 
of hostilities, and in many instances has better information concerning the 
over-all strategic situation than individual members of Congress. As such, 
Congress should be particularly cautious in undercutting a Presidential 
policy. 

Should Congress choose to terminate hostilities, termination, like author- 
ization, should clearly advert to the context and meaning of the Congres- 
sional action. Just as the Southeast Asia Resolution has been criticized 
as being hurried through Congress without adequate debate, so, too, 
Congressional action seeking to terminate hostilities in Indochina should 
be based on adequate debate and should be clearly understood as to mean- 
ing and scope. Congressional termination must also allow adequate pro- 
tection of United States forces during withdrawal from hostilities, as fairly 
appraised under all the circumstances. Though termination would not 
seem to require any particular magic formula, it is unclear whether it would 
have to be in the form of a bill vetoable by the President or whether a con- 
current resolution of Congress would be sufficient. The language of Section 
3 of the Southeast Asia Resolution indicating that the resolution can be ter- 
minated “by concurrent resolution of the Congress” suggests that, at least 
with respect to the Indochina conflict, a concurrent resolution would be 
adequate. 

The third issue presented by the Congressional initiatives surrounding 
the Cambodian crisis is the authority of Congress to limit Presidential 
command options incident to a war. The Constitution makes the Presi- 
dent Commander-in-Chief. There is no parallel in the powers entrusted 
to Congress. Professors Egger and Harris in their study of The President 
and Congress conclude that this means that “the President has the... 
exclusive power . . . of exercising military command in time of peace and 
in time of war; this command power, moreover, involves as an absolute 
minimum, upon which the Congress is powerless to encroach, the direction 
of military forces in combat... .”*°? Corwin points out that “Congress 
has never adopted any legislation that would seriously cramp the style 
of a President attempting to break the resistance of an enemy or seeking 


102 See the “Legal Memorandum on the Constitutionality of the Amendment to End 
the War,” prepared under the supervision of Professors Abram Chayes and Frank 
Michelman and introduced in the record of the Hearings before the Subcommittee on 
National Security Policy and Scientific Developments of the House Committee on 
Foreign Affairs, June 25, 1970. 

103 R, Egger and J. Harris, The President and Congress 35 (1963). See also 2 
Watson, The Constitution 913-917 (1910). 
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to assure the safety of the national forces.”*°* In fact, Roland Young 
reports that during World War II “No method was worked out by which 
Congress as a whole was informed on the developments of the war, and, 
in the aggregate, members of Congress had no more intimate knowledge 
of how the war was going than the average reader of a metropolitan news- 
paper.” 1% In Ex Parte Milligan, a famous case arising out of the Civil 
War, Chief Justice Chase pointed out that Congressional authority did not 
extend to interference with command decisions. According to the Chief 
Justice, Congressional authority 


necessarily extends to all legislation essential to the prosecution of 
war with vigor and success, except such as interferes with the com- 
mand of the forces and the conduct of campaigns. That power and 
duty belong to the President as commander-in-chief.?* 


In addition to the textual grant of power to the President as Com- 
mander-in-Chief and the uninterrupted Constitutional practice supporting 
an exclusively Presidential command power, there are strong policy reasons 
inherent in the nature of Congress and the Presidency that support the 
exclusive nature of the Presidential power. Tactical decisions incident to 
a conflict are frequently decisions in which speed, secrecy, superior sources 
of information and military expertise are at a premium. In general the 
Presidency seems better suited to such decisions than Congress.*°? To 
give one example, Roland Young reports that the one attempt at a secret 
session of the Senate during World War II resulted in a garbled version 
of the session being leaked to the press.!°8 More recently, the report on 
Cambodia prepared by the Staff of the Senate Foreign Relations Com- 
mittee dramatically details the difficulties encountered by an important 
Congressional committee in seeking to inform itself as to the conduct of 
- the war. Perhaps for these reasons Hamilton wrote in The Federalist: 
“Of all the cases or concerns of government, the direction of war most 


104 E. M. Corwin, The President: Office and Powers 1787-1957, p. 259 (1957). 

105 R, Young, Congressional Politics in the Second World War 145 (1956). 
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mittee on Foreign Relations, 91st Cong., 2d Sess. (Comm. Print, June 7, 1970), re- 
printed in 9 Int. Legal Materials 858 (1970), 
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peculiarly demands those qualities which distinguish the exercise of power 
by a single hand.” 11° 

Despite the strong case for denying Congressional authority to limit 
Presidential command options incident to a Constitutionally authorized 
conflict, it seems unwise to take an absolutist position. That the reasons 
for exclusive Presidential authority are strong does not necessarily mean 
that all Congressional decisions limiting command options would be un- 
constitutional in an era of limited war. One example of a permissible 
limitation might be a Congressional prohibition on the use of internationally 
prohibited chemical or biological weapons. Though reasons suggesting 
Executive authority are still relevant to such decisions, the profound effects 
for international relations and the grave risk of escalation and unnecessary 
suffering suggest a strong Congressional competence in such decisions. 
In any event, the command of the armed forces during a Constitutionally 
authorized conflict is a core area of Presidential authority and apparently 
has never been limited by Congressional action. Congressional limitation 
of such command options would usually be most unwise and would in 
every case bear a heavy burden of Constitutional justification. That limi- 
tations on Presidential command authority are pursued indirectly by 
limitations on appropriations would not seem significantly to alter Congres- 
sional power. Appropriations measures, like any other Congressional 
measures, must conform to the limits of the Constitution. 

Applying these Constitutional principles to the proposed legislation 
inspired by the Cambodian action, it would seem that Congress would 
have authority to terminate United States participation in hostilities in the 
Indochina War. Thus measures such as the McGovern-Hatfield Amend- 
ment," which would prohibit the expenditure of military appropriations 
anywhere in Indochina after June 30, 1971, would seem to be Constitu- 
tional if at the time of enactment there were sufficient time allowed for a 
safe withdrawal of United States forces.142 The wisdom of setting a dead- 
line for unilateral withdrawal is another matter and one which seems 
highly dubious in view of the complete absence of historical precedent 
and the certainty of undercutting the Presidential negotiating position. 

As to form of termination, the double vote by the Senate to repeal the 
Southeast Asia Resolution 1*° is precisely the kind of ambiguous and unclear 
Congressional action which should be avoided. In fact, by a strange 
quirk of partisan Senatorial warfare it was unclear whether a vote to repeal 
the Southeast Asia Resolution was a vote to terminate Presidential authority 


110 The Federalist, Number 74, p. 497 (Heritage Press, 1945), 

111 An Amendment to the Defense Authorization Bill, H.R. 17123, 91st Cng. 2d 
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113 See New York Times, June 25, 1970, at 1, col. 1: July 11, 1970, at 7, col. 4. 
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or to affirm a Constitutional interpretation that the President would have 
Constitutional authority even if the Southeast Asia Resolution had never 
existed. Neither camp seems to have clearly adverted to whether the 
vote on repeal of the resolution was directed at revoking authority for future 
actions in Southeast Asia on the authority of the resolution or whether it 
was intended to be an exercise of the Congressional authority to terminate 
the Indochina War as of the date of repeal. In the absence of clear 
Congressional intent to terminate hostilities, the President would certainly 
be justified in interpreting any repeal to mean only the former. Again, 
the wisdom of repeal of the principal Constitutional authority for a major 
war while that war continues seems highly suspect. Repeal, of course, 
would also require action by the House of Representatives. 

Perhaps the legislation most directly related to the Cambodian incursion 
is the Cooper-Church Amendment 1+ which passed the Senate by a vote 
of 58 to 37 on June 30, 1970.15 The Amendment provides that: 


In concert with the declared objectives of the President of the United 
States. . . . no funds authorized or appropriated pursuant to this act 
o any other law may be expended after July 1, 1970, for the purposes 
O en 

(1) Retaining United States forces in Cambodia; 

(2) Paying the compensation or allowances of, or otherwise sup- 
porting, directly or indirectly, any United States personnel in 
Cambodia who furnish military instruction to Cambodian forces 
or engage in any combat activity in support of Cambodian forces; 
(3) Entering into or carrying out any contract or agreement to 
provide military instruction in Cambodia, or to provide persons 
to engage in any combat activity in support of Cambodian forces; 
or 

(4) Conducting any combat activity in the air above Cambodia 
in direct support of Cambodian forces. 


Nothing contained in this section shall be deemed to impugn the 
constitutional power of the President as Commander in Chief, including 
the exercise of that constitutional power which may be necessary to 
protect the lives of United States armed forces wherever deployed. . . 118 

The principal Constitutional issue in appraising the Cooper-Church Amend- 
ment is whether it should be characterized as within the Congressional 
authority to withdraw authorization for assistance to the Cambodian 
Government and termination of such assistance or whether it encroaches 
on the Presidential authority to take command decisions incident to the 
Viet-Nam War. To the extent that the Amendment prohibits actions 
directed against the sanctuaries in direct support of the military effort in 
Viet-Nam (the extent to which the Amendment would prohibit future 
actions directed against the sanctuaries is unclear), it would seem to be 
dealing with command options. On the other hand, if it only seeks to 
limit the United States involvement in Southeast Asia by proscribing mili- 
tary support of the Cambodian Government, a stronger case can be made 
that it is within the Congressional authority to terminate hostilities. Never- 

114 An Amendment to the Foreign Military Sales Act, cited above. 

115 New York Times, July 1, 1970, at 13, col. 1 (City ed.). 

116 Ibid., cols. 5-6. 
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theless, the interrelation between the survival of the Cambodian Govern- 
ment and the military effort in Viet-Nam lends some support to the 
proposition that even direct military assistance in support of the Cam- 
bodian Government is within the Commander-in-Chief’s power. The 
ambiguity as to the conduct proscribed by the Cooper-Church Amendment, 
the difficulty in characterizing the Constitutional effect of the Amendment, 
and the uncertainty of the limits of Congressional authority to proscribe 
Presidential command options suggest that the Amendment is in a Con- 
stitutional twilight zone likely to precipitate a clash between Congress 
and the President and that resolution of the Constitutional issue will depend 
largely on the actions of each branch of government rather than any ana- 
lytically discoverable a priori Constitutional hypothesis. With respect to 
form, since Congressional termination of hostilities, whether in whole or 
in part, should, like Congressional authorization, be carefully considered 
and debated on its own merits by both Houses of Congress, it seems a poor 
precedent that the Cooper-Church Amendment took the form of an amend- 
ment to the Foreign Military Sales Act, which will be linked with the 
broader bill rather than considered individually by the House as well as 
the Senate." 


C. The Need for Congressional-Executive Co-operation on War-Peace 
Issues 


The uncertainty of the division of the war powers between Congress 
and the President suggests a need for co-operation rather than conflict. 
The Constitutional structure is inescapably one of interdependency. 
Though Congress has the major power over decisions to commit or with- 
draw forces from combat, the President can by design of foreign policy 
sometimes dictate the Congressional action. Moreover, Congress seems 
to be largely dependent on the methods to wage or to withdraw from 
conflict which the President chooses. And for his part, although the 
President has great power to commit the nation diplomatically and to 
control the course of Constitutionally authorized hostilities, Congress has 
the power of the purse and great power to mobilize public opinion against 
a course pursued by the President. 

This interdependency suggests that the President should candidly inform 
Congress of developments affecting national security and that Congressional 
leaders should be consulted prior to major military decisions, even if they 
fall within the President’s authority as Commander-in-Chief. Failure to 
inform Congressional leaders prior to the Cambodian intercession involved 
a high cost in the authority of the action and in Congressional disaffection 
from Presidential initiatives. Constitutional authority is not an adequate 
substitute for full co-operation with Congress. 

The interdependency between Congress and the President also suggests 
that Congress should be sensitive to the need for co-operation with the 
President. Under the pressures of global defense needs and the continuing 


117 Spokesmen for the Senate have implied that, if the House wants the Foreign 
Military Sales Bill, it also will have to accept the Cooper-Church Amendment. 
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Cold War, Congress in this century may have relinquished too much of its 
Constitutional réle in war-peace issues. Though it is a Constitutional 
option open to Congress, that body should be hesitant to cede blanket 
advance authority to the President in resolutions such as the 1955 Formosa 
Resolution, the 1957 Middle East Resolution and the 1964 Southeast Asia 
Resolution. Such resolutions run the dual risk of precluding meaningful 
Congressional participation when events change and of proving an unre- 
liable basis for Congressional support when a President needs it. This is 
not to suggest that Congress should use only formai declarations of war, a 
suggestion which seems largely a red herring. Nor is it to suggest that, 
in authorizing the commitment of forces abroad, Congress should limit the 
needed flexibility of the President. But it is to suggest that Congress 
should exercise its power to commit American blood and resources to hos- 
tilities abroad with careful deliberation and awareness of context. 

In its understandable interest in reassuming a greater rôle in war-peace 
decisions, Congress should not lose sight of the need to protect legitimate 
Presidential authority. In the wake of the Cambodian action there are a 
number of general bills in both Houses of Congress aimed at reasserting 
the Congressional réle.** Most of those which seek to delimit Presidential 
authority in advance run the dual risk of unconstitutional encroachment on 
Presidential authority and of irrelevance as conditions change. The real 
need seems to be for more careful consideration of Congressional measures 
authorizing and terminating hostilities and for greater liaison between the 
President and Congress during the course of major hostilities. For example, 
a regular meeting at least once every sixty days between the President and 
key Congressional leaders during the course of major hostilities might 
assist in avoiding unnecessary friction between the two branches. In 
the long run, a policy of co-operation rather than conflict seems better 
calculated to promote the national interest in the successful conduct and 
termination of hostilities abroad. 


Til. INTERNATIONAL LAW AND THE FUNCTIONING OF THE NATIONAL 
SECURITY PROCESS 


In the last few years a great deal of attention has been focused on the 
rôle actually played by international law in national security decisions.??° 


118 See S. 3964 (introduced by Senators Dole and Javits on June 15, 1970); H. J, 
Res. 1151 (introduced by Representative Findley on March 26, 1970); H. R. 17598 
(introduced by Representative Fascell). 

119 Representative Paul Findley of Illinois has modified his original proposal defining 
in advance the authority of the President to use the armed forces abroad, and has in- 
stead proposed a requirement for a Presidential report when the armed forces are com- 
mitted abroad and a regular meeting between the President and the Senate and 
House Foreign Relations Committees during the course of sustained hostilities. As 
modified, the proposal is a constructive step for increasing the co-operation between 
Congress and the President. ' 

120 See, e.g, Scheinman and Wilkinson, International Law and Political Crisis 
(1968). The American Society of International Law currently has a Panel on the 
Rôle of International Law in Government Decision-Making in War-Peace Crises, which 
has a number of thoughtful studies in process. 
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The results are frequently discouraging. It is surprising, then, that so 
little attention has been devoted to the rôle that international law ought to 
play in such decisions and how the national security process might be better 
structured to take it into account more systematically. In a recent article 
in the Virginia Journal of International Law this writer has urged that an 
international legal perspective is an important perspective in national 
security decisions and that the present structure of the process is inadequate 
for reliably bringing such perspectives to the attention of national decision- 
makers.1#2, The Cambodian decision dramatically illustrates the continuing 
high cost of failing to structure an international legal perspective into the 
national security process. Although the United States intercession in 
Cambodia was lawful, the ambiguity surrounding certain features of the 
operation (for example, the consent of the Cambodian Government) con- 
tributed unnecessarily to domestic and international misunderstanding of 
the action. There were at least two options which were likely to be per- 
suasively presented by someone focused on an international legal perspec- 
tive which might have strengthened the United States response. First, 
North Vietnamese and Viet Cong attacks on and from Cambodia might 
have been vigorously protested by the United States in the Security Council 
during March or April. The Cambodian complaint to the Security Council 
on April 22 would have seemed a particularly opportune time to press a 
complaint in the Security Council. The North Vietnamese belligerent use 
of neutral Cambodian territory and attacks on the Cambodian Government 
presented about as clear a case of impermissible action as is ever possible 
in complex world order disputes. To ignore the North Vietnamese actions 
when there was no longer room for doubt as to their armed attack on 
Cambodia was unnecessarily to undercut both the United Nations and the 
United States authority positions. Second, a prior understanding with 
Cambodia might have been obtained for public release at the time of the 
operation. In view of the consent requirement of Article IV, paragraph 3, 
of the SEATO Treaty, such an advance agreement would have seemed 
particularly advisable. Though concern has been expressed that such an 
agreement might have undercut the neutrality of Cambodia, it should have 
been possible to word it in such a way that neutrality was supported rather 
than compromised. Thus, Cambodia might have “recognized the right of 
the United States and South Viet-Nam to take defensive action against the 
unlawful belligerent activities of the North Vietnamese and Viet Cong forces 
on neutral Cambodian territory.” The agreement might also have empha- 
sized that under international law it is not a breach of neutrality for a 
neutral state to use force against unlawful belligerent activities on its terri- 
tory,” that Cambodia had no intention of relinquishing its neutrality, and 
that the action was geographically and temporally limited. Though such 


121 Moore, note 72 above, at 310-314. 

122 See M., Greenspan The Modern Law of Land Warfare 536-537, 584 (1959). 
Similarly, lawful actions by one belligerent directed against violations of neutral terri- 
tory by another belligerent do not constitute hostilities against the neutral. See 2 
Oppenheim, International Law 685 (7th ed., Lauterpacht, 1952). 
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an advance agreement was not strictly required by international law, it 
would have both materially strengthened the United States position and 
the continuing neutrality of Cambodia. As a minor third point, the United 
States should have immediately reported its action to the Security Council 
instead of waiting five days. Finally, President Nixon’s speech to the 
Nation on April 30 and other public pronouncements on Cambodia might 
have been more focused and carried greater impact had they emphasized 
the international legal right of a belligerent to take action to end serious 
continued violations of neutral territory by an opposing belligerent. These 
suggestions are not put forth as grand new solutions to the tensions which 
produced the Cambodian crisis but only to illustrate how an international 
legal perspective might have been sensitive to a range of issues and options 
which could have improved the United States response to the situation. 
Had the proposed Cambodian intercession been illegal, of course, then 
an international legal perspective might have been even more important in 
counseling restraint. 

The Constitutional debate surrounding the Cambodian situation also 
illustrates a need more systematically to structure a Constitutional-legal 
perspective into the foreign policy process. The rhetoric of both the 
Executive and the Congress was frequently overly broad, contributing to 
a potentially costly confusion. For example, President Nixon failed to 
make clear that the Southeast Asia Resolution was a principal Constitu- 
tional basis for the Viet-Nam War. Partly as a result of this failure clearly 
to support retention of the resolution, the Senate voted twice to repeal the 
resolution amid great confusion as to the meaning of the vote. And in its 
eagerness to reassert a stronger Congressional rôle, Congress sometimes 
seemed unrealistically to downgrade the independent authority of the 
President as Commander-in-Chief, as, for example, in the resolutions intro- 
duced in both Houses of Congress seeking narrowly to define in advance 
the limits of Presidential authority to commit the armed forces to combat 
abroad. 

There is no real remedy to the lack of an international legal perspective 
in the national security process other than increasing the awareness of 
the importance of such a perspective. Institutional changes may help 
significantly, however, and the writer is more than ever convinced of the 
soundness of his earlier recommendation to upgrade the office of Legal 
Adviser of the Department of State to Under Secretary of State for Inter- 
national Legal Affairs and to make the new Under Secretary a permanent 
ex officio member of the National Security Council. Perhaps, in addition, 
the President should add to his staff an Assistant to the President for Inter- 
national Legal Affairs. It might also be helpful for the Senate Foreign 
Relations Committee and the House Foreign Affairs Committee to add 
similar positions to their staffs.” 

123 In the sense that non-compliance with international law subjects a state to all 
the sanctions of the global community, however imperfect those sanctions may be 
in particular instances, states do not have a genuine option whether or not to comply 


with international law. 
124 See Moore, note 72 above, at 310-314, 340-342, 
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CONCLUSION 


Though the decision to intercede in Cambodia was lawful both under 
international law and the United States Constitution, the functioning of 
the national security process in the Cambodian crisis indicates a need for 
greater sensitivity to the legal dimensions of security decisions. Several 
options which could have been pursued, particularly referral to the United 
Nations Security Council and advance agreement with the Cambodian 
Government, do not seem to have been adequately considered. Similarly, 
failure to inform Congressional leaders of the pending decision may have 
unnecessarily weakened the authority of the action. For international 
lawyers, the principal lesson of the Cambodian crisis may be that they 
have failed to convince national decision-makers that an international legal 
perspective should be heard. If so, soul-searching among international 
lawyers might more sensibly give way to a concerted effort to ensure that 
others practice what the lawyers preach. 


COMMENTS ON THE ARTICLES ON THE LEGALITY 
OF THE UNITED STATES ACTION IN CAMBODIA 


George H. Aldrich * 


I appreciate this opportunity to offer a few comments on points made in 
the preceding papers. Space does not permit any full statement of the 
legal basis for the action taken in Cambodia by the United States, and 
I will merely refer readers to the statements made by the Legal Adviser at 
the Hammarskjöld Forum on May 28, 1970. 

In the first place, I fail to understand Professor Falk’s allegation that 
there had been no armed attack from Cambodia prior to the American 
and South Viet-Nam operations. The facts are generally accepted, I be- 
lieve, that North Vietnamese and Viet Cong forces have used Cambodian 
territory for years in pursuit of their continuing armed attack against 
South Viet-Nam. They have used it as a base area, as a safe haven for 
the storage of supplies, and for the rest and regroupment of their troops, 
and as an area from which many armed attacks had been launched across 
the border. On many occasions our troops and those of South Viet-Nam 
have been fired on from across the border. 

As for Professor Moore’s criticism that the United States should have 
tried to obtain some statement of Cambodian consent prior to beginning 
operations in Cambodia, I think it fairly can be said that the United States 
Government considered that possibility. Such a statement of consent 
might very well have been obtainable, but the decision was taken not to 
seek it in order to avoid any consequent impairment of Cambodia’s 
neutrality. 

I note Mr. Rogers stated concern about the Constitutional argument that 
the Presidant has the power to protect United States troops. Mr. Rogers 
seems to be saying that he sees no logical line that could be drawn to 
delimit such an assertion of power; if the President thought it necessary 
to use force in Cambodia, why could he not equally use it against Com- 
munist China or the Soviet Union, who were supplying arms and equip- 
ment to North Viet-Nam? It would be worth considering whether inter- 
national law may not provide a line that would be relevant here for Con- 
stitutional purposes. In other words, the President’s power under the 
Constituticn to take action to protect our troops may be greater where the 
action is lawful under international law than where it is unlawful. In my 
opinion, wnereas it was lawful to act against the sanctuaries in Cambodia, 
it would not be permissible under international law to take similar action 


* Deputy Legal Adviser, Department of State. The views expressed are those of 
the author and do not represent the views of the U. S. Government. 

1 Printed in 62 Department of State Bulletin 765-770 (1970); reprinted in 64 A.J.LL. 
933 (1970). 
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against Communist China or the U.S.S.R., whose territory is not being used 
in a similar fashion in the course of an armed attack. 


Wolfgang Friedmann * 


If the intervention of the United States forces in the neutral state of 
Cambodia had been an isolated event, it would probably have aroused 
little legal criticism and moral indignation. At what point and within 
what limits a state may violate the neutrality of another state in order to 
respond to violations of neutrality by a third state with which the re- 
sponding state is at war, is far from clear. But it is open to serious doubt 
whether the occupation of sanctuaries by North Vietnamese troops, which 
had existed and were known to the United States and had been acquiesced 
in for several years, constituted an imminent threat of attack. Little had 
occurred in recent months to alter this situation. Nevertheless, if the 
United States forces had operated from United States territory in order 
to destroy military installations across the border clearly directed against 
the United States, the situation could have been likened to the Cuban 
missile crisis of 1962. The United States response to the installation of 
Soviet missiles on Cuban territory on that occasion was of doubtful legality, 
because it interfered, to a limited extent, with the freedom of the seas in 
time of peace. But it was overwhelmingly accepted by United States and 
world opinion, because it was clearly felt to be a response to a deliberate 
provocation and poténtial threat to the United States by a major Power, 
and because it was moderate, limited, and clearly defensive in character. 

The Cambodian action is basically different. In the first place, it is not 
an action taken in defense of United States territory or security. It was 
launched from South Viet-Nam in conjunction with South Vietnamese 
operations, and its justification clearly stands and falls with the legality of 
the United States posture in Viet-Nam. This is not the place to reopen the 
Viet-Nam debate. Suffice it to say that it is a minimum condition of the 
justification of the United States intervention in Cambodia that its inter- 
vention in Viet-Nam should be regarded as in conformity with Article 51 
of the Charter, and as an act of defensive aid and response to a request 
for help from a government attacked from outside. I have repeatedly 
stated my reasons for rejecting this contention,’ and for regarding the 
United States intervention in Viet-Nam as a deliberate violation of the 
Geneva Accords (with which the United States had undertaken not to 
interfere by the threat or use of force) and a determined attempt to prevent 
the unification of Viet-Nam under Communist control. The open refusal 
of the United States to consider the nation-wide elections provided in 
the Geneva Accords for 1956, coupled with the military and diplomatic 
support for the South Vietnamese régime, which the United States elevated 
into an independent state, are the most significant aspects of this action. 

Second, the Cambodian intervention, extending the Vietnamese inter- 
vention which was a major exercise in the world-wide “containment” policy 
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of the United States, in disregard of international cornmitments, continues a 
pattern of United States action that has become increasingly apparent over 
the last fifteen years.? The ‘ouster of the incumbent government of Guate- 
mala in 1954, the Dominican intervention of 1965, the Vietnamese inter- 
vention, escalating from 1954 to the present day, and now the invasion of 
Cambodia, are assertions of imperial power, of “spheres of influence,” 
which increasingly disregard the integrity, independence, and self-deter- 
mination of smaller nations. It is therefore no accident that the United 
States did not seek the request of the Cambodian Government for its 
intervention, of which it was informed after the invasion was under way. 
Nor did the United States even attempt to justify its intervention legally 
until many weeks after the event. The Soviet Union has, of course, acted 
similarly on occasions: in Hungary in 1956, when it set up a government 
of its own choosing and then asked that government to request U.S.S.R. 
intervention; and even more blatantly in Czechoslovakia in 1968, when the 
U.S.S.R. intervened without a request from eithez government or any 
insurgents. But this country has now put itself on the same legal and 
moral plane. It has forfeited the claim, which in the earlier postwar 
phase it could assert with some justification, to be the champion of inter- 
national order and the defender of the integrity of small nations. 

Third, we should seek to relate the legality—and the morality, which in 
international law is a closely related perspective—of the United States 
action to the basic issues of world order. Professor Moore has, in his de- 
fense of the United States intervention in Viet-Nam,® been very eloquent on 
the need to refer the lawfulness of assistance “to genuine self-determination 
and the requirements of minimum world public order... .” In the present 
debate he has been noticeably reticent on these issues. Of course, North 
Viet-Nam has violated Cambodian neutrality. But the establishment of 
depots and units in sanctuaries near the South Vietnamese border did not 
interfere with the ordinary life of the people of Cambodia, who went about 
their business more or less in peace. It is the massive United States- 
Vietnamese invasion, with all the attendant aerial operations, that has set 
into motion a process—so painfully familiar from Viet-Nam—of destruc- 
tion and devastation, the displacement of hundreds of thousands, and the 
probable ruin of a small country. And this is how the great majority 
of the world—friends as well as foes—sees it. The North Vietnamese 
assuredly are neither democrats nor pacifists. Having been thwarted in 
the attempt to gain control of Viet-Nam through the processes agreed 
upon at Geneva in 1954, they have from 1960 onwards increasingly resorted 
to force in order to attain their objectives. Yet it is the United States 
which has taken the major steps that have involved an ever widening 
part of the Southeast Asian Continent in war (international and civil), 
in devastation, and in the total disruption of the life of the people, whose 

2¥For a recent confirmation of this interpretation, see Townsend Hooper, a former 
Under Secretary of the Air Force, “Legacy of the Cold War in Indo China,” 48 Foreign 
Affairs 60-61 (July, 1970). 
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only choice is between conflicting tyrannies. But of these contending 
forces, one is indigenous and only marginally dependent on foreign sup- 
port. The other is essentially the creation of, and dependent on, a foreign 
Power, whose base is in another part of the world. 

The Cambodian invasion marks a further escalation not only in the 
scale of the war but in the United States’ disregard for the processes of 
international law. The Cambodian Government was not asked whether 
it wanted the occupation or not. It acquiesced after the event, and it is 
now quite clearly a client government of the United States and, even more 
ironically, after the withdrawal of the United States ground forces, de- 
pendent upon its ancient enemy, the South Vietnamese, who in turn depend 
upon United States help for their own survival and their military 
operations. That only a perfunctory report was made to the United 
Nations well after the event is hardly surprising. The major Powers, in- 
cluding the United States, have increasingly detached their international 
strategies and policies from the United Nations. 

Those who hold international law in disdain and regard the present 
world situation as one in which the confrontation of the super-Powers in 
Orwellian fashion is inevitable may accept this state of affairs. But as 
international lawyers we can only record the United States intervention 
in Cambodia as a further deliberate step away from any attempt to put 
the use of force under some international control, and as a new move in 
the pursuit of imperial policies of confrontation. 


Robert H. Bork * 


The Cambodian incursion and its aftermath do raise important Con- 
stitutional questions, but they do not seem to me the questions posed by 
some of the other panelists. I think there is no reason to doubt that 
President Nixon had ample Constitutional authority to order the attack 
upon the sanctuaries in Cambodia seized by North Vietnamese and Viet 
Cong forces. That authority arises both from the inherent powers of the 
Presidency and from Congressional authorization. The real question in 
this situation is whether Congress has the Constitutional authority to limit 
the President’s discretion with respect to this attack. Any detailed inter- 
vention by Congress in the conduct of the Vietnamese conflict constitutes 
a trespass upon powers the Constitution reposes exclusively in the President. 

The application of Constitutional principles necessarily depends upon 
circumstances, and when President Nixon took office he faced two un- 
avoidable facts that bear upon the Constitutional propriety of his subse- 
quent actions. The first fact was the presence of United States troops 
engaged in combat in Viet-Nam. The President’s responsibility for their 
safety invokes his great powers as Commander-in-Chief of our armed 
forces under Article II, Section 2, of the Constitution. The second fact 
was the engagement in Viet-Nam of our national interests. The President’s 
ability to carry out his general policy of phased withdrawal as the South 
Vietnamese took over the war—a policy Congress has not in any way re- 
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pudiated—will affect in many ways, both direct and indirect, the position 
of the United States in world affairs. The necessity for judgment and 
choice in carrying out that policy effectively invokes the President’s powers 
as Chief Executive with primary responsibility for the conduct of foreign 
affairs. 

These inherent powers of the President are themselves sufficient to sup- 
port his order to attack the Cambodian sanctuaries seized by the enemy. 
It is completely clear that the President has complete and exclusive power 
to order tactical moves in an existing conflict, and it seems to me equally 
clear that the Cambodian incursion was a tactical maneuver and nothing 
more. The circumstances demonstrate that. The United States was con- 
ducting, with Congress’s approval, armed hostilities in Viet-Nam, the enemy 
had extended the combat zone by seizing Cambodian territory and using 
it as a base for attacks upon American and South Vietnamese troops within 
South Viet-Nam, the Cambodian Government was unable to eject the 
North Vietnamese and Viet Cong who thus misused Cambodian territory, 
and the Government of Cambodia welcomed the American and South 
Vietnamese attack to clear out the enemy bases in Cambodia. The Presi- 
dent’s order did not begin a war with Cambodia or with anyone else. The 
decision to attack the sanctuaries was thus as clearly a tactical decision as 
is a directive to attack specified enemy bases within South Viet-Nam itself. 

An attempt has been made to counter this argument by claiming that 
its logical extension places the entire war power in the hands of the 
President, that he could, for example, cite the need to defend the safety 
of American troops in Viet-Nam as justification for an order to bomb supply 
depots in China. This is a familiar but unsound form of argument. Its 
premise is that no principle can be accepted if it can be extrapolated to an 
undesirable result. That would be true only in those relatively rare cases 
in human affairs where only one principle or consideration is in play. 
That is not the case here. The Constitutional division of the war power 
between the President and the Congress creates a spectrum in which those 
decisions that approach the tactical and managerial are for the President, 
while the major questions of war or peace are, in the last analysis, confined 
to the Congress. The example posed—-the decision to bomb Chinese depots 
—is at one extreme of the spectrum, since it would involve the decision 
to initiate a major war, while the actual case before us, attacks made with 
the full approval of the Cambodian Government upon bases being used by 
the enemy in an existing conflict, is at the opposite end of the spectrum. 
The counter-example offered thus actually emphasizes the tactical nature 
of the President’s decision. 

In addition to the inherent powers of the President, there was Congres- 
sional authorization for the course he took. The most obvious authorization 
was in the Tonkin Gulf Resolution. We have heard an attempt to dis- 
tinguish that document away, but Section 1 expressly authorizes the Presi- 
dent “to take all necessary measures to repel any armed attack against the 
forces of the United States and to prevent further aggression.” (Emphasis 
added.) Both branches of that authorization cover the Cambodian in- 
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cursion. Our forces were under armed attack mounted from and based 
upon the Cambodian sanctuaries, and the stated purpose of President 
Nixon’s action was to repel that attack and to prevent further aggression. 
Lest there be any doubt of the intended breadth of the Tonkin Gulf 
Resolution, it should be recalled that Senator Fulbright, who led in its 
adoption, said at that time that the resolution was tantamount to a declara- 
tion of war. In a war the Commander-in-Chief certainly has the power, 
at an absolute minimum, to order troops across a border to attack an enemy 
operating from there, particularly when the move is welcomed by the 
government whose border is crossed. 

It is perfectly clear that a President may conduct armed hostilities with- 
out a formal declaration of war by Congress and that Congress may author- 
ize such action without such a declaration. Congress’s power “to declare 
war” does not, even semantically, exclude such a course, and the Con- 
stitution has been interpreted in this fashion repeatedly throughout our 
history. The Korean War is the most recent major precedent, and there 
President Truman went much further than President Nixon, for he com- 
mitted our troops to a new war without prior Congressional approval. 
The suggestion that Korea is not a precedent because President Truman 
acted with the sanction of the- United Nations is without merit. The 
United Nations cannot give an American President any warmaking power 
not entrusted to him by our Constitution. Moreover, the approval of the 
United Nations was obtained only because the Soviet Union happened to 
be boycotting the Security Council at the time, and the President’s Con- 
stitutional powers can hardly be said to ebb and flow with the veto of the 
Soviet Union in the Security Council. 

I arrive, therefore, at the conclusion that President Nixon had full Con- 
stitutional power to order the Cambodian incursion, and that Congress 
cannot, with Constitutional propriety, undertake to control the details of 
that incursion. This conclusion in no way detracts from Congress’s war 
powers, for that body retains control of the issue of war or peace. It can 
end our armed involvement in Southeast Asia and it can forbid entry 
into new wars to defend governments there. But it ought not try to exer- 
cise Executive discretion in the carrying out of a general policy it approves. 


John Lawrence Hargrove * 


Professor Falk has argued that the incursion of United States land forces 
into Cambodia was not justifiable from the point of view of international 
law, and Professor Moore that it was. There is a sense in which both are 
wrong. 

In defense of the action, a sufficiently plausible argument can be made 
for its international legality to save the Administration’s case from being 
thrown out on the pleadings. (This is true if one gives the Administration 
the benefit of all the doubts on the facts, and takes as assumed the under- 
lying legal premise regarding the conflict in South Viet-Nam itself: namely, 
that the Republic of Viet-Nam is an entity legally capable of coming under 


* Director of Studies, American Society of Intemational Law. 
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“armed attack” from the Democratic Republic of Viet-Nam, within the 
meaning of Article 51 of the United Nations Charter; I shall accept this 
premise arguendo.) There is nothing in the law of the Charter which 
necessarily excludes an exercise of the right of self-defense on the territory 
of a foreign state which is not itself the attacker, even without the valid 
consent of that state. Should, for example, Canada be militarily occupied 
by a Power hostile to the United States, and used as a base from which 
to sustain an attack against the American industrial Midwest, there is no 
basis for supposing that in all conceivable circumstances the Charter 
would restrict the use of defensive force by the United States to United 
States territory. The test would be whether there was an armed attack 
and thus a right of self-defense, and, if so, whether the action in question 
was necessary to put an end to the injury being inflicted by such attack 
and proportionate to it. 

The same test applies to the Cambodian action. In that case there 
has been a systematic pattern of conduct, aimed at and resulting in armed 
violence on South Vietnamese territory, sustained by foreign military forces 
on Cambodian territory for years. It is unreasonable to assume that inter- 
national law would provide no right of defense against such conduct under 
any circumstances, i.e., would deny that it could ever amount to an armed 
attack. And when it does amount to an armed attack, the test of legitimate 
defense is not where defensive force is exercised but whether it is necessary 
and proportionate. On these last points the Administration’s case can be 
endowed with a certain prima facie plausibility by reference to the fact 
that less radical measures had clearly proved inadequate, and: by reference 
to the intended limits of time and geography to be placed on the incursion. 

The difficulty, however, is that being satisfied of this sort of prima facie 
legality is not sufficient to discharge a President’s responsibility toward the 
law as he makes decisions about the international use of force. So far as 
international law is concerned, a President’s duty is not just to be able to 
make out a case for legality which is not patently absurd, but to be willing 
to forgo actions which are in their sum effect injurious to the international 
legal order. He must therefore be concerned in advance with the full 
panoply of practical consequences which his action may have for the via- 
bility of law as a guide to conduct. However reasonable the United 
States’ legal case may appear in the Oval Room, he must ask: Will it in 
fact be credited by other governments, and if so, with what deleterious 
effect on the evolution of the principles the United States has invoked? 
Or will they dismiss our action as simple lawlessness? Either way, will 
they in fact take our action as a means of justifying violence of their own 
in other circumstances even less defensible legally? Will our action further 
impair the ability of the United States to invoke legal restraints to reduce 
the level of violent conduct generally? 


1 Jt should be noted that the fact of Cambodian neutrality, whatever its other legal 
consequences, serves neither to enlarge nor diminish the scope of lawful force by or 
against any of the parties. The Charter, which exhaustively catalogues the kinds of per- 
missible force, speaks only of self-defense (aside from force authorized by international 
organization decision), not of neutrality. 
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In the Cambodian case, it would have been reasonable to predict that 
the legal justification eventually put forward by the Administration, if 
noticed at all, would be largely discounted in the international community 
as contrivance if not pettifoggery. This is substantially because, on the 
Administration’s own previously stated premises, the United States action 
just did not appear either necessary to put an end to the injury being 
inflicted by military movements from Cambodia into Viet-Nam, or pro- 
portionate to that injury. It looked instead like a massive military invasion 
undertaken ostensibly to deal with a long-standing situation which the 
world had previously been led to believe was sufficiently manageable as 
not to impede a program of fairly rapid withdrawal of United States ground 
combat forces from Viet-Nam, to say nothing of Cambodia. With the 
addition of the fact of a strong and obvious, but legally immaterial, ex- 
traneous inducement for the invasion (shoring up the Cambodian régime), 
and the fact that even many friendly governments have doubts about the 
international status of the Viet-Nam conflict itself, the task of devising a 
legal explanation which would be widely convincing internationally was 
recognizably foredoomed. Unfortunately, as if to make sure on this score, 
the Administration constructed a public record which pointedly indicated 
that the decision was taken and initially executed without consideration 
even of the existence of international legal restraints on using force against 
the territory of another, despite the workmanlike effort of State Department 
Legal Adviser Stevenson to repair the damage after the fact. 

The sum practical effect has been a further enfeeblement of these 
restraints—an effect surpassed, among United States actions in recent 
years, probably only by our acquiescence in the indefinitely extended 
occupation of foreign territory by Israel as a means of compelling a favor- 
able political settlement. So far as international law is concerned, it is 
likely that most of the world’s international policy-makers would accept 
the proposition that the United States invaded Cambodia on a grand scale 
on nothing more, at best, than a legal technicality. There is little reason to 
hope that their memories will fail them when in the future they come to 
weigh their own decisions about the resort to violence. 

We can learn from this experience something about the rôle of law and 
lawyers in the international conduct of states. In a national legal order, 
private persons want to know: Can the system be made to permit me to do 
what I want? How can I turn it to my purposes? Their lawyers are paid 
to produce the answers, and the system usually provides ways to tell, 
eventually, whether the answers were right or wrong. The public inter- 
national legal order, however, is for many reasons a radically different 
affair. Here, such questions should be put (by governments to their 
lawyers) only as a first step, if at all; the fundamental and controlling 
legal question must always be: What will we be doing to the system itselfP 
Here the proper concern of legal counselors is not so much with nice 
lawyers’ arguments showing how to establish legality, as with the wise 
husbanding of the legal order. 


MARINE POLLUTION PROBLEMS AND REMEDIES 


By Oscar SCHACHTER * and Dante. SERWER * 


Marine pollution is a global problem in several senses. It affects the 
health of the oceans in all parts of the world; it affects all countries, both 
developed and developing; and all countries contribute to some aspects of 
the problem. Some marine pollution problems are local, but many have 
international implications. Particularly if the effects of pollution on the 
living resources of the sea are considered, very few marine pollution prob- 
lems can be considered matters of exclusively local interest. 

It is not only a global problem in extent but a many-sided complex 
phenomenon with interlocking economic, technological, political and legal 
aspects. Obviously no single remedy or solution can be expected. The 
simple maxim that those who pollute should clean up or pay compensation 
has only limited utility. Wastes are disposed of in the oceans partly be- 
cause the costs and risks of putting them elsewhere are greater. In many 
cases the blame for damage cannot be assigned. Even where it can be, 
liability may not be a deterrent. Outright prohibition may be necessary to 
prevent pollution but that may involve substantial deprivation to legitimate 
users, It may weil be that new structures of authority are required, as the 
Secretary General of the United Nations has recommended,? but the effec- 


è Mr. Schachter, of the Board of Editors of the JourNnat, is the Director of Research 
of the United Nations Institute for Training and Research (UNITAR). He was the 
President of the American Society of International Law for 1968-1970. Mr. Serwer, 
an Assistant Research Fellow of UNITAR, has been a Danforth Fellow in the Depart- 
ment of Chemistry at the University of Chicago and a National Science Foundation 
Fellow in the Program in History and Philosophy of Science at Princeton University. 
The article is based on research undertaken for UNITAR and the Pacem in Maribus 
Convocation in Malta, 1970, and has been distributed as a UINITAR Research Report. 
The views, interpretations and conclusions are those of the authors and are not to be 
attributed to UNITAR. 

1 The Secretary General of the United Nations has “urgently recommended” the 
creation of a “global authority to deal with the problems of the environment.” See 
U Thant, “The United Nations: the Crisis of Authority,” Address to the Fourteenth 
World Congress of the World Association of World Federalists (Ottawa, Aug. 23, 
1970), as reported in U.N. Press Release SG/SM/1323. An eloquent call for an 
International Environmental Authority has been made by George Kennan in “To 
Prevent a World Wasteland: a Proposal,” 48 Foreign Affairs 401 (1970). A sugges- 
tion for an International Environmental Authority of a somewhat different nature has 
been made by R. R. Baxter in “International Cooperation to Curb Fluvial and Mari- 
time Pollution,” Proceedings, Columbia University Conference on International and 
Interstate Regulation of Water Pollution held on March 12-18, 1970, p. 73. See 
also the statements of Professors Richard A. Falk and Richard N. Gardner in 1970 
A.S.L.L. Proceedings, 64 A.J.I.L. (September, 1970) 211, 217. <A different approach 
to establishing international supervision of at least some kinds of marine pollution is 
found in the Draft United Nations Convention on the International Seabed Area, U.N. 
Doc, A/AC.138/25, 9 Int. Legal Materials 1046 (September, 1970), presented to the 
United Nations Seabeds Committee by the United States on Aug. 3, 1970. Under 
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tive exercise of authority would still be limited by the inherent complexities 
of the problems themselves, by the gaps and uncertainties of scientific 
knowledge and by the hard facts of economics and political interest. 
Clearly, the difficulties of setting goals and priorities will not be solved at 
a single stroke. Continuing wise management will be needed. 

This management will need information as well as wisdom. We are 
profoundly ignorant of much that goes on in the marine environment. The 
oceans are, along with extraterrestrial space and the interior of the atomic 
nucleus, one of the frontiers of scientific and technological research. The 
present ignorance is not limited to isolated details like the number of fish 
in the sea, though that too is a question which cannot now be answered 
satisfactorily. We lack knowledge of fundamental aspects of the physical, 
chemical and biological working of the oceans. It should be no wonder, 
then, that events in the sea like the recent explosion in the population of 
the Crown of Thorns starfish—a population explosion which has threatened 
to destroy coral reefs throughout the Pacific Ocean—are not quickly ex- 
plained. This ignorance of the oceans and the life in them is one of the 
reasons why the problem of marine pollution and its effects must be treated 
with respect and caution. 

The need for information about pollution has been recognized in the plans 
for world-wide monitoring of the oceans—most notably, the International 
Global Ocean Station Systems (IGOSS).2 That plan rests on an impres- 
sive technical capability to gather data through automated buoys and trans- 
mit the information throughout the world. But technical monitoring capa- 
bility is not in itself sufficient for producing useful knowledge; it needs to 
be designed and employed for scientific understanding. Yet, because of 
our ignorance of the oceans, we may not have reached the point where 
our scientific knowledge of ocean problems would justify a data-gathering 
system on a global scale. Whether or not this is the case, it is quite clear 
that routine global monitoring will not in itself provide the information 
required for pollution control. Ocean research and especially experimen- 
tation are equally required and, beyond that, a much greater theoretical 





- this convention, the control of marine pollution arising from activities in the Inter- 
national Seabed Area would be under the supervision of an International Seabed 
Authority entrusted as well with supervising the exploration and exploitation of seabed 
resources. 

For a general treatment of the processes of authority over the seas, see Myres S. 
McDougal and William T. Burke, The Public Order of the Oceans (New Haven: 
Yale University Press, 1962), and W. T. Burke, Ocean Sciences, Technology and the 
Future International Law of the Sea (1966). 

2See “General Plan and Implementation Programme of IGOSS Phase I,” UNESCO 
Doc. SC/10C-VI/21 Ref. (Oct. 27, 1969). 

8 Henry Stommel, “Future Prospects for Physical Oceanography,” 168 Science 1536 
(June 26, 1970). Dr. Stommel, an oceanographer, has expressed misgivings as to the 
utilities of the proposed global monitoring system to scientists. In his opinion, 
“.. no oceanographic problem has yet been formulated that can justify a data- 
gathering system on a global scale involving several hundred widely dispersed buoys.” 
He feels that both IGOSS and the U. S. National Data Buoy Project “do not appear to 
be aimed at any clearly defined scientific problem.” 
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understanding of the ocean systems and how they work.* Moreover, for 
adequate fact-finding a variety of investigators will still be needed, even 
though there may be several thousand automated buoys dispersed in the 
oceans. We may recall that the harmful effects of DDT were discovered 
by the efforts of a number of bird watchers, game wardens, conserva- 
tionists and a variety of professional scientists.’ It is unlikely that a single 
global automated monitoring system can take the place of this kind of 
information-gathering network. 

What measures can and should be taken in marine pollution control is 
complicated by the variety of pollutants. These vary not only in their 
chemical composition and behavior, but also in the manner in which they 
enter the marine environment and the nature and extent of their effects. 
Some materials which pollute the marine environment are discharged in- 
tentionally; others are only discharged accidentally. Same sources of marine 
pollution can be pin-pointed; others are for all practical purposes untrace- 
able. Some marine pollutants maintain their chemical integrity for decades 
and even centuries; others are degraded to harmless materials in a matter 
of hours or days. Some marine pollutants present a clear and immediate 
threat to marine life; others may only be dangerous in the Jong term, and 
the precise nature of these dangers may still be unknown. No single mea- 
sure or type of measure on either the national or international level is ade- 
quate to meet the range of marine pollution problems. Marine pollution 
control measures must be tailored carefully to fit particular problems. 
Moreover, the fashioning of these measures is not a task for the imagination 
alone. Tke present international system, based as it is on the interde- 
pendency of sovereign states, is the material from which solutions must be 
cut. This system has both considerable capacity and serious limitations for 
dealing wizh marine pollution problems. 

The capacities can be illustrated most clearly if the specifics of marine 
pollution problems are immediately at hand. Accordingly, in what fol- 
lows we select what appear to be the most important problems and 
summarize what is known about where the pollutants originate, the extent 
to which they are found in the marine environment, how they affect the 
marine environment, what international controls now apply and the pros- 
pects for fcture pollution and its control. This is done under four headings: 


4The U.N. General Assembly has passed several resolutions on the need for more 
research on the oceans and has endorsed an “International Decade of Ocean Ex- 
ploitation.” See U.N. General Assembly Res. 2172 (XXI), 2412 (XXIII) and 2467 
(XXIII). Research needs are outlined in “Global Ocean Research,” a report of the 
Joint Workiag Party on the Scientific Aspects of International Ocean Research (set 
up by the Food and Agriculture Organization, the World Meteorological Organization 
and the International Council of Scientific Unions), and also in the “Comprehensive 
Outline of tke Scope of the Long-term and Expanded Programme of Oceanic Explora- 
tion and Research,” submitted by the Intergovernmental Oceanographic Commission, 
in Annex to the Note by the Secretary General to the U.N. General Assembly, U.N. 
Doc. A/775C (Nov. 10, 1969). Stommel, ibid., comments on the relative merits of 
these two dozuments. 

5 David R Zimmerman, “Death Comes to the Peregrine Falcon,” New York Times 
Magazine, Ang. 9, 1970, p. 8. 
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oil, chlorinated hydrocarbons, wastes discharged from coasts and wastes 
dumped from vessels. This discussion of specific marine pollution prob- 
lems and remedies is prefaced by a few background facts about the marine 
environment which bear on the problem of marine pollution. 


SoME Basic FACTS ABOUT THE MARINE ENVIRONMENT 


While the primary chemical constituent of the oceans is water, many 
other-ehemicals are found dissolved in this water. Even in “natural” sea 
water, these chemicals include many of the substances which we refer to 
as pollutants. Mercury, lead, hydrocarbons similar to those found in oil, 
and some radioactive nuclides would all have been found in the oceans 
millions of years ago. The difference between now and millions of years 
ago is that man is adding to the concentrations of these materials, as well 
as introducing new materials like chlorinated hydrocarbons, in amounts 
which are significantly altering the chemical composition of the marine en- 
vironment. In a number of cases, the “significant amounts” added by man’s 
activities are doubling the natural concentration of marine chemicals and 
introducing new chemicals in concentrations approaching those of naturally 
occurring chemicals. 

The significance of these added chemicals in the marine environment lies 
in their effects on the ecology of the marine environment, that is, in their 
effects on the relationship among living things and between living things 
and their environment. These relationships are delicately balanced. Ma- 
rine life is interconnected in a web of interrelated food chains, all of which 
depend in the end on the chemical situation in the marine environment. 
Diversity of species is an essential characteristic of these food webs, for 
diversity is frequently associated with stability in ecological systems. At 
the base of marine food webs there is usually some form of phytoplankton, 
tiny plants which float on the surface of the sea. Phytoplankton are re- 
sponsible for the primary production of 90 percent of the living material 
in the sea. Moreover, they have produced by photosynthesis about 70 
percent of the oxygen on the earth. The marine life which supplies man 
with food, usually fish ten inches or longer, is found relatively high in the 
marine food webs. The continued production of these fish depends on the 
maintenance of the species below them. Of course, changes in food webs 
have always occurred, with some species becoming extinct and others 
evolving. The adaptive capacity of marine life may not, however, be un- 
limited, and the adaptations are not necessarily beneficial to man. The 
greatest long-term danger from marine pollution lies in its potential for 
upsetting the ecological balance of the oceans in such a way that man 
will find the usefulness of the marine environment vastly diminished. That 
this can in fact happen is clearly demonstrated in many of the world’s 
fresh-water areas. 


€ The “Ocean” issue, 221 Scientific American (September, 1969), is a good layman’s 
introduction to the scientific aspects of the oceans. For more technical material see 
reports referred to in note 4 above. 
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The ecological balance of the oceans can be upset in many ways. Some 
pollutants simply poison the animals and plants with which they come into 
contact. Other pollutants make such a demand on the oxygen dissolved in 
sea watez—oxygen which is essential to the life of marine animals—that 
the living competitors suffocate. Some pollutants encourage the growth 
of a single species which either consumes or poisons other species. Still 
other pollutants accumulate in marine food chains and webs because they 
are not readily metabolized. Pollutants concentrated by food chains can 
reach levels which upset physiological functions. Examples of these mech- 
anisms can be found in the outlines of the effects of specific pollutants 
given later in this paper. 

The operation of these mechanisms and the effects they have are deter- 
mined, in part, by where in the marine environment pollution occurs. The 
oceans are not homogeneous. Physical parameters like temperature and 
pressure vary greatly. Marine life and the nutrients required to support 
it are not evenly distributed over the oceans, but are instead found con- 
centrated in certain areas. These fertile areas of the oceans often lie along 
coastlines; estuaries are the most fertile areas. Some species of marine life 
are found concentrated in certain areas, while others range over wide ex- 
panses of the oceans. Even the motion of water in the oceans is not uni- 
form. As much as waves may appear to be similar all over the earth, 
oceanographers find that some water moves rapidly in ocean currents and 
some waster remains in much the same place for many years. Putting a 
pollutant in some ocean areas is like putting it in a lagoon: it stagnates for 
a long time. On the other hand, pollutants do not have to be put in a par- 
ticular part of the oceans, or even in the oceans at all, in order to end up 
there. Not only do the rivers run into the sea and the currents of the sea 
run over the earth, but the atmosphere and the sea constantly exchange 
materials, 


On. 


Hydrccarbons in the marine environment come from a variety of sources. 
These include natural submarine seepage,’ natural decay of marine plant 
and animal life, shore-based industrial and transport activities, offshore 
drilling, wrecked oil tankers and other ships, and discharges from ships 
which pump out cargo and ballast tanks with sea water. Of the two natu- 
ral sources, submarine seeps may be controllable, but plant and animal 
decay is not. Most of the hydrocarbon due to human activities is crude 
oil, but fuel oil has also been spilled. Fuel oil is usually much more toxic 


than crude oil. 


Of the persistent pollutants in the marine environment, oil is found in 


7 Natural submarine seepage of oil occurs in both the Santa Barbara Channel] and 
the Gulf of Mexico, two areas which have recently been the scene of oil pollution 
from off-shore wells. Oil from submarine seepage was observed in the Santa Barbara 
Channel as early as 1793, as pointed out by Jan Hahn in “Natural Oil Seepage,” 
XV Oceanus 12 (Woods Hole Oceanographic Institution, October, 1969). 
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the greatest quantities. A recent estimate® puts oil pollution from oil 
transport activities alone at one million metric tons per year and the total 
from all human activities at no less than ten times this amount. Another 
recent estimate puts the volume of oil discharged from seagoing sources, 
including offshore wells, at 1.5 million tons per year and the volume of 
oil from land-based sources at no less than 3 million tons per year.’ If 
these estimates are correct, the total amount of oil entering the marine en- 
vironment from human activities is approximately as great as the total 
amount of hydrocarbon entering the marine environment from natural 
plant and animal decay. These losses of oil from human activities are not 
uniformly distributed in the world’s oceans. A large fraction of the total 
oil pollution originates from shore installations and offshore wells. Much 
of the oil pollution from ships is spilled in coastal areas, particularly in 
harbors. The major sea lanes for oil transport at present—the Persian 
Gulf, the Mediterranean, the Western coastal waters of Europe and the 
Eastern coastal waters of the United States—all lie close to coastal areas. 

Due to the research efforts of recent years, an outline of what happens 
to crude oil once it enters the marine environment is now clear.2° The oil 
first forms slicks whose composition varies from virtually pure oil to a water- 
in-oil emulsion to an oil-in-water emulsion. Some lighter fractions of oil, 
including the toxic aromatic hydrocarbons, evaporate quickly if they ‘are 
exposed to the atmosphere. The slicks float on the ocean surface, spread- 
ing and traveling in a way determined primarily by winds and ocean cur- 
rents. If the oil becomes adsorbed on solid particles—which happens 
more often in coastal areas—it may sink. Little is known about how far 
the oil sinks and what happens to it deep below the surface or on the 
bottom. Oil on the surface undergoes auto-oxidation, a process catalyzed 
by the mineral salts in sea water and by sunlight and bacterial oxidation. 
Bacterial oxidation is favored by dilution of the oil in water and by heat. 
Below 10 degrees centigrade, bacterial oxidation is very slow, and oil spilled 
in Arctic areas may last as long as fifty years. Even in temperate zones 
in the summer, as much as 50 percent of the oil may remain unoxidized 
after a week. In coastal areas oil may be beached, and oxidation continues 
on the beach. If the oil remains on the sea, tarry lumps are formed. Tarry 
lumps have been found in the Mediterranean consisting of oil which had 
been at sea for as long as two months. On a cruise of a Woods Hole 
research vessel between Rhodes and the Azores, these tarry lumps were 
found in at least 75 percent of the tows made with neuston nets on the 


8M. Blumer, “Oil Pollution of the Ocean,” XV Oceanus 3 (Oct. 10, 1969). 

3 Luther J. Carter, “Global Environment: MIT Study Looks for Signs of Danger,” 
169 Science 660 (Aug. 14, 1970). 

10 The fate of oil in the marine environment is discvssed in Robert W. Holcomb, 
“Oil in the Ecosystem,” 166 Science 204 (Oct. 10, 1969); Julian McCaul], “Black 
Tide,” 11 Environment 2 (Committee for Environmental Information, St. Louis, Mo., 
November, 1969); and Claude E. Zobell, “The Occurrence, Effects, and Fate of Oil Pol- 
luting the Sea,” Proceedings, International Conference on Water Pollution Research 
(London: Pergamon Press, 1964). 
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surface of the sea. In the Sargasso Sea, a region of the North Atlantic 
known for its masses of floating vegetation which is not crossed by major 
shipping lanes, a research vessel found as much as three times as much 
tarry material as Sargasso weed in its neuston nets.1?_ The Expedition “RA” 
has reported to IMCO that it sailed through water “visibly polluted” with 
“tar-like or asphalt-like material” on six out of fifty-two days of its trans- 
Atlantic voyage. 

In the short term, oil can cause damage to both marine life and the recre- 
ational potential of coastal areas. Damage to marine life varies greatly 
with the species involved, the type of oil and the length of exposure. Birds 
are particularly sensitive to oil pollution, and attempts to save them by 
cleaning have been largely unsuccessful.1* Fish populations do not appear 
to be affected by short-term exposures to crude oil spills, although fish 
taken from water polluted with crude oil may be unpalatable. Fuel oil, 
on the other hand, can kill fish in great numbers. Recovery of a coastal 
area from the effects of a fuel oil spill can be very slow. Chronic oil 
pollution, a condition present in some ports, appears to have more drastic 
effects on marine life than isolated oil spills, primarily due to deoxygenation 
of the water. Damage to beaches from oil spills appears to be temporary, 
but it may not be limited to the inter-tidal zone.* Without special efforts 
to remove the oil, oil on beaches can last for months, that is, for long enough 
to have a serious effect on areas which depend on beaches for their 
livelihood. 

The long-term, low-level effects of oil pollution are still not well under- 
stood. These effects are probably non-lethal to marine life, though some 
chemicals present in crude oil may be carcinogens. The non-lethal long- 
term effects may, however, pose serious problems. Even if hydrocarbons 
present in oil do not kill marine life, they may accumulate in food chains 
and affect human beings who eat fish. There have been complaints in 
several countries about fish which taste like crude oil2* It has been sug- 
gested *7 that hydrocarbons present in crude oil may interfere with bio- 
logical processes which depend on low concentrations of chemical mes- 

11 Michael H. Horn, John M. Teal and Richard H. Backus, “Petroleum Lumps on 
the Surface of the Sea,” 168 Science 245 (April 10, 1970). 

12 M. Blumer, note 8 above. 

18 Thor Heyerdahl, “Ocean Pollution Observed by Expedition “RA,” attached to 
IMCO Doc. OPS/Cire. 21 (Oct. 23, 1969) and GESAMP/30 (Feb. 20, 1970). 
GESAMP documents come from the Joint IAEA/IMCO/FAO/UNESCO/WHO/WMO 
Group of Experts on the Scientific Aspects of Marine Pollution for which IMCO: handles 
the secretariat responsibilities. 

14 The much-publicized attempts to clean oiled birds after both the Santa Barbara 
Channel and Torrey Canyon oil spills were not successful. According to Julian McCaull, 
note 10 above, only 450 of 7,849 birds cleaned were alive two months after the Torrey 
Canyon spill; 198 of 1,653 birds cleaned were alive two months after the Santa Barbara 
Channel spill. 

15 G. R. Hampson and H. L. Sanders, “Local Oil Spill,” XV Oceanus 8 (October, 
1969). 

16 ae E. Goldberg, “Chemical Invasion of the Ocean by Man,” 1970 Yearbook 
of the Encyclopedia of Science and Technology 68 (McGraw-Hill). 

17 M. Blumer, note 8 above. 
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sengers—many of which are hydrocarbons—in sea water. The oxidation 
of oil by bacteria, though it may provide an increase in nutrients available 
:o the food web, depletes the dissolved oxygen supply on which much 
narine life depends. Under average conditions, the complete oxidation of 
me liter of oil would deplete 400,000 liters of sea water of its dissolved 
oxygen.4® The long-term effects of oil which has sunk to the ocean floor, 
where the supply of dissolved oxygen is very limited, are still unknown. 

Many techniques have been tried for reducing the volume and effects of 
>il pollution.22 The most effective techniques have, so far, been straight- 
‘orward, arduous and expensive. They involve, in general, mechanical re- 
noval of oil from polluted beaches, from the surface of the sea or from 
wrecked tankers. Mechanical removal of oil from beaches is labor-intensive 
und messy, but with enough effort significant amounts of oil can be re- 
noved. Skimming oil from the surface of the sea in large quantities is 
xecoming feasible. The Soviet Union reports that it now has available a 
ipecially equipped ship which can skim 7 tons of oil per hour. from the 
surface.2° It is possible to prevent damage from oil by removing it from 
ankers before it spills. The United States is experimenting with a system 
of rubber bladders capable of removing large quantities of oil from wrecked 
ankers.” Canada has succeeded in pumping a large quantity of oil from 
2 sunken tanker.22 Bombing wrecks in order to burn the oil and sinking 
zil with sand or hydrophilic chemicals have reduced the volume of oil 
which reaches beaches, but the effects of these measures on marine life are 
till largely unknown. Oil slicks have been contained with booms, but 
weather conditions can make this procedure difficult. Chemical disper- 
ants have been sprayed on oil both on the sea and after it has been reached, 
yut the discovery that the dispersants are sometimes more toxic to marine 
ife than the oil they disperse has shed doubt on the wisdom of using them 
xtensively. In addition, oil which is dispersed may still be dangerous to 
narine life. 

In the future, oil pollution of the marine environment can be expected 
o increase unless steps are taken to cope with both the increasing volume 
f oil being produced and transported and the increasing risks of produc- 
ion and transportation. Total world production of oil is expected to in- 
ease five times by 1980.28 The percentage of this production coming 
rom offshore wells is expected to increase as well. Wells are continually 
eing drilled in deeper water, with increasing risks of an accident and in- 
easing difficulties in plugging a blow-out. Many new wells are being 
lrilled off the coasts of countries which must import help from abroad 
vhen a blow-out occurs. The size of oil tankers used for the transporta- 


18 Claude E. Zobell, note 10 above. 

19 The practices of a number of governments can be found in “Replies to the Ques- 
ionnaire on Action taken by Governments to implement National Arrangements for 
Dealing with Significant Spillages of Oil,” IMCO Doc. OPS/Cire. 19 (Oct. 3, 1969) 
xx GESAMP/29 (Feb. 20, 1970). 

20 “Spectrum,” 11 Environment S-3 (September, 1969). 

21 New York Times, May 15, 1970, p. 67, col. 1. 

22 Ibid., April 27, 1970, p. 13, col. 1. 28 Robert W. Holcomb, note 10 above. 
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tion of oil is increasing. While many of the new tankers are equipped 
to retain oily water used for cleaning out tanks on board, the damage 


«which could result from a wreck of one of these tankers is greater than the 


the ye 
ok 


damage from the Torrey Canyon. The discovery of oil in Alaska and the 
plans to transport it to the United States through the Northwest Passage 
have raised the possibility of a major oil spill in the Arctic.** 

A number of legal measures have been taken to deal with the growing 
threat of oil pollution, and particularly oil pollution from: ships, on both the 
national and international levels. They have been aimed at four objec- 
tives: (1) limiting or prohibiting the intentional discharge of oil; (2) pre- 
venting accidents which may cause oil pollution; (3) eliminating or miti- 
gating oil pollution arising from an accident; and (4) imposing liability 
for damage caused by oil pollution. Besides these specific steps, both 
the 1958 Convention on the Continental Shelf °% and the 1958 Convention 
on the High Seas? oblige states to take measures for the prevention of 
damage due to oil in the marine environment. 

The limitation or prohibition of the intentional discharge of oil is the 
object of the 1954 Convention for the Prevention of Pollution of the Sea by 


24 The problems of oil pollution in the Arctic are discussed in the “Arctic Issue,” 
1 (NS) Marine Pollution Bulletin (May, 1970). 

25 499 U.N. Treaty Series 312; 52 A.J.I.L. 858 (1958). Art. 5: “The coastal State 
is obliged to undertake, in the safety zones, all appropriate measures for the protection 
of the living resources of the sea from harmful agents.” 

The U.S. proposed Draft United Nations Convention on the International Seabed 
Area, note 1 above, would place deep-water drilling beyond the 200-meter isobath on 
the continental margins under international supervision. It would also place exploration 
and. exploitation of the other resources of the seabed under international supervision. 
This is a subject likely to be of considerable importance in the future. See J. E. Port- 
mann, “Marine Pollution by Mining Operations, with Particular Reference to Possible 
Metal-Are Mining,” GESAMP/20 (Feb. 2, 1970); Jan Lopuski, “Legal Aspects of 
Problems Connected with the Development of International Control of Pollution De- 
riving from the Exploration or the Exploitation of the Sea-bed and Ocean Floor,” 
GESAMP/16/1 (Jan. 14, 1970); Part IJ] of the Questionnaire on Pollution of the 
Marine Environment, IMCO Doc. OPS/Cire. 15 (May 13, 1969), attached to 
GESAMP/22 (Feb. 10, 1970); and the Report of the Secretary General to the General 
Assembly on “Marine pollution and other hazardous and harmful effects which might 
arise from the exploration and exploitation of the sea-bed and the ocean floor, and the 
subsoil thereof, beyond the limits of national jurisdiction,” U. N. Doc. A/7924 (June 
11, 1970). 

28 450 U.N. Treaty Series 82; 52 AJ.LL. 842 (1958). Art. 24: “Every State shall 
draw up regulations to prevent pollution of the seas by the discharge of oil from ships 
or pipelines or resulting from the exploitation and exploration of the seabed and its 
subsoil, taking account of existing treaty provisions on the subject.” 45 states were 
parties to the 1958 Convention on the High Seas as of October 1, 1970. 

A provision applicable to pollution by oil, and to pollution by wastes in certain 
cases is Art. 24 of the Convention on the Territorial Sea and the Contiguous Zone, 516 
U.N. Treaty Series 206, which provides that a coastal state has the right to exercise 
in the contiguous zone the control necessary to “(a) Prevent infringement of its cus- 
toms, fiscal, immigration or sanitary regulations within its territory or territorial sea; 
(b) Punish infringement of the above regulations committed within its territory or 
territorial sea.’ This article is, however, limited to action by a coastal state in a 
contiguous zone of no more than 12 miles for enforcement of its sanitary regulations 
(insofar at least as marine pollution is concerned). 


1971] MARINE POLLUTION PROBLEMS AND REMEDIES 93 


Oil, as amended in 1969.77 This convention prohibits the discharge of oil 
by ships except under specified conditions and requires special fittings to 
prevent the escape of oil. It also requires detailed records to be kept and 
provides for rights of inspection. In the future, any strengthening of this 
convention is likely to hinge primarily on the provisions for supervision 
of compliance rather than on the substance of the prohibition.”® 

For the prevention of accidents, the importance of which has been illus- 
trated repeatedly by incidents off many coasts, there is a need for legal 
requirements concerning the design and equipment of ships, the use of 
navigation instruments, qualifications of officers and crews, and in some 
cases maximum speeds, traffic lanes and compulsory pilotage. Regulations 
of this kind have been adopted in many national jurisdictions but they 
have not yet been prescribed by international conventions. The Inter- 
governmental Maritime Consultative Organization is planning to hold a 
conference in 1973 for the preparation of a “suitable international agree- 
ment for placing restraints on the contamination of the sea, Jand and air 
by ships, vessels or other equipment operating in the marine. environ- 
ment.” 2° Even apart from international agreements, however, states pre- 
sumably have the right under general international law to prohibit any ship 
which does not conform to reasonable standards of design and equipment 
(or which fails to meet other safety requirements) “from crossing their 
territorial seas and contiguous zones and from reaching their ports.” 3° 
The exercise of this right by even a small number of states could have a 
widespread effect, for many oil tankers depend for their trade on a limited 
number of major ports. 


279 Int, Legal Materials 1 (January, 1970). 

28 Albert W. Koers in “The Enforcement of Fisheries Agreements on the High Seas. 
A Comparative Analysis of International State Practice,” Occasional Paper No. 6 of 
the Law of the Sea Institute (University of Rhode Island, June, 1970), suggests that 
the enforcement of fisheries agreements may provide some guidance in this area. 

There has, however, already been a significant degree of compliance, due in large 
part to the “clean seas” policies of the major oil companies; see Graham Brockis and 
Ray Beynon, “Keeping Coasts Clean,” 37 New Scientist 196 (Jan. 25, 1968). Accord- 
ing to the Shell Briefing Service, “Conserving Our Environment” (July, 1970), “Eighty 
per cent of the world’s tanker fleet now conform to this [load-on-top] system, and it is 
conservatively estimated that two million tons of oil per year are now retained which 
once found their way to the sea.” 

22 Report of the Tenth Session of the ACC Sub-Committee on Marine Science and 
its Applications, U.N. Doc. CO-ORDINATION/R. 793 (March 10, 1970), Annex III, 
p. 10. 

30 This view was taken by the Institut de Droit International in a recent resolution 
on “Measures Concerning Accidental Pollution of the Seas” adopted at its Edinburgh 
session, 1969. The Canadian Government has gone much farther than this in the 
Arctic Waters Pollution Bill which asserts Canadian jurisdiction to prevent pollution 
over a 100-mile zone in the Arctic region, 18-19 Eliz, 2, c. 47 (Can. 1970); 9 Int. 
Legal Materials 543 (1970). Prime Minister Trudeau appealed for an effective inter- 
national régime to control pollution but said that, until such a régime exists, Canada 
had to take steps to ensure that irreversible harm will not occur as a result of negligent 
or intentional conduct in the Arctic region. See press release issued by the Office of 
the Prime Minister, Ottawa, Canada, April 15, 1970, and 9 Int. Legal Materials 600 
(1970). 
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The elimination or mitigation of oil pollution arising from an accident 
which has already occurred is the object of the 1969 Brussels Convention 
Relatirg to Intervention on the High Seas in Cases of Oil Pollution Cas- 
ualties.2+ This so-called “Public Law Convention” contains provisions en- 
titling a coastal state facing grave and imminent danger from oil pollution 
to take necessary measures to prevent damage to its coasts. Although 
coastal states may be said to have this right already, independently of the 
treaty, the new convention is a step forward in that it spells out the modal- 
ities for the exercise of that right and provides for consultation with states 
and persons who might be affected. It also includes specific provisions for 
conciliction and arbitration in the event of controversy between states 
parties to the convention. 

The imposition of liability for damage caused by oil pollution is the 
object of the 1969 Corivention on Civil Liability for Oil Pollution Damage.** 
While providing for strict liability irrespective of fault, the convention 
entitles an owner who is not actually at fault to limit that liability to an 
agegregete sum of 210 million francs (approximately $14,000,000). The 
convention also requires owners to maintain insurance or other financial 
security, a requirement which may result in improvements in ship design 
and equipment as a consequence of conditions that are likely to be required 
for insurance. 

These measures for the control of oil pollution from vessels are important, 
but the would be more effective if the capability of states to take action 
were increased. The burden of responsibility for acting to prevent oil 
pollution rests with states, but not all states are equipped to execute this 
responsibility. Capping blow-outs, detecting oil spills and identifying their 
origin, bombing a wrecked tanker in order to set its oil on fire, sinking an 
oil slick. skimming oil from the surface of the sea and any number of other 
measures which can, and which under existing and proposed treaties should, 
be taken by coastal states, are all measures which require a considerable 
degree 3f technical expertise and extensive financial resources. This is 
true as well for many of the measures which states can and should require 
of the vessels operating under their own flags. Few states possess all the 
expertise they need or could use in this area. It might, indeed, be waste- 
ful if all states did individually possess the capacity to take all possible 
measures for the control of oil pollution from ships and off-shore wells. 
Even wealthy countries may find it difficult to mobilize the necessary man- 
power, technology and hardware. Individual developing countries, many 
of which have only short coastlines, may find it much more difficult to in- 
stitute the necessary pollution control measures. There would appear to 
be considerable potential for international action in helping states to ac- 
quire, either singly or co-operatively, the capability of carrying out adequate 
oil pollu-ion control. 


8164 AJ.LL. 471 (1970); 9 Int. Legal Materials 25 (January, 1970). The convention 
has not yet entered into force. l 

8264 AJ.LL. 481 (1970); 9 Int. Legal Materials 45 (January, 1970). The conven- 
tion has nət yet entered into force. 
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Even with adequate control of oil pollution from ships, however, the 
problem of oil pollution would not be solved. Shore-based sources of oil 
pollution account for at least as much oil pollution as the seagoing sources. 
The point is being reached at which the returns on efforts to control shore- 
based sources of pollution may be greater than the returns on efforts to 
control pollution from ships. Some individual states have taken steps to 
curb shore-based sources of oil, but there has been no co-ordinated effort to 
reduce oil pollution from shore-based sources. In this as in other pollu- 
tion problems, a state which is conscientious in controlling pollution may 
be putting its industry at a competitive disadvantage as compared to the 
industries of states which do not take steps to control pollution. The pro- 
vision of Article 25 of the 1958 Convention on the High Seas that “All 
States shall cooperate with the competent international organizations in 
taking measures for the prevention of pollution of the seas or airspace above, 
resulting from any activities with radioactive materials or other harmful 
agents” creates an obligation which could apply to shore-based sources of 
oil, but this depends on international organizations doing their part in in- 
itiating the necessary measures. Any such effort would have to recognize 
that, as in the case of oil pollution from ships, the control of oil pollution 
from shore-based sources requires a considerable degree of expertise. There 
are many different technological, administrative and legal tools available 
for controlling industrial pollution. Sharing experiences with these tools, 
as well as co-ordinating the use of them when it is desirable, can help to. 
make them both more effective and more equitable. 


CHLORINATED HYDROCARBONS 


The term chlorinated hydrocarbons refers to a group of pollutants which 
are chemically similar but come from different types of human activity. 
The chlorinated hydrocarbon pesticides—including DDT, dieldrin and en- 
drin—-and the polychlorinated biphenyls (PCB's) are known to be im- 
portant pollutants in the marine environment. The pesticides usually enter 
the environment as sprays for agricultural pest control. PCB’s are not in- 
tentionally introduced into the environment on a large scale. They are 
manufactured for a variety of uses, including insulation and fire retardation. 
How they enter the marine environment is still unknown. Although chlori- 
nated hydrocarbons, and particularly DDT, are used in many parts of the 
world, much of its production is concentrated in the developed countries. 
In 1968 approximately 25 percent of the total world production of DDT was 
manufactured in the United States. Two thirds of this DDT was exported. 

Chlorinated pesticides enter the marine environment in two ways: in 
water run-off from agricultural areas and from the atmosphere. The major 
source of the pesticides in the marine environment is the atmosphere.?* 

83 The question of how pesticides and other chlorinated hydrocarbons enter the 
marine environment, as well as the concentrations of chlorinated hydrocarbons in marine 
life and the effects of these concentrations, is discussed in Justin Frost, “Earth, Air, 
Water,” 11 Environment 15 (July-August, 1969), end F. W. Riseborough, “Chlorinated 


Hydrocarbons in Marine Ecosystems,” in Morton W. Miller and George C. Berg, Chemi- 
cal Fallout: Current Research on Persistent Pesticides (Springfield, Illinois: Charles G. 


96 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 65 


Greater concentrations of pesticides are not necessarily found in areas 
where the amount of run-off from agricultural areas is greatest. Rather, 
the global distribution of pesticides appears to be what would be expected 
if the pesticides were distributed by winds. As much as 50 percent of the 
pesticides sprayed in agricultural areas never reaches the plants they are 
intended to protect. Much of the remaining 50 percent is carried off by 
winds into the atmosphere. DDT has been detected on dust particles in 
areas far from any spraying of pesticides. Precipitation carries pesticides 
from the atmosphere into the marine environment. DDT and DDT resi- 
dues have been found in penguins in the Antarctic and in petrels in 
Bermuda. 

Precisely how much chlorinated hydrocarbon is in the marine environ- 
ment is not known. One estimate °* puts the total amount of DDT—the 
chlorinated hydrocarbon which has been manufactured in the greatest 
quantities—in the biosphere at one billion pounds. Since DDT is a per- 
sistent pollutant—its half-life is probably between ten and fifty years— 
much of the total amount can be expected to enter the oceans. The total 
amount of DDT in the marine environment is not, however, an enlighten- 
ing fact. In terms of the effects of chlorinated hydrocarbons on marine 
ecology, what counts is the concentrations found in marine life. Concen- 
trations of chlorinated hydrocarbons vary greatly according to where one 
looks for them. Chlorinated pesticide concentrations large enough to cause 
widespread concern are found in fish and marine birds. PCB concentra- 
tions are usually several orders of magnitude smaller. Chlorinated hydro- 
carbons are not readily metabolized but dissolve in fat. Even when they 
are metabolized the products of the metabolic reactions are usually chlori- 
nated hydrocarbons themselves. Because they are not readily metabolized, 
chlorinated hydrocarbons accumulate in marine life and are concentrated 
by food webs. Oysters alone have been found to amplify small concen- 
trations of DDT 70,000 times in a month.*® 

At their present levels in the marine environment, chlorinated hydro- 
carbons do not appear to be directly lethal to any species. Serious non- 
lethal effects are, however, possible. Laboratory experiments have shown 
that low concentrations of DDT can inhibit photosynthesis in phytoplank- 
ton. It has been shown that this effect does not threaten the world’s 
oxygen supplies, but because phytoplankton are at the base of many 
marine food chains, “changes in the rate of primary photosynthesis are 
certainly critical to man’s food resources.” ** Field observations and lab- 





Thomas, 1969). Other pollutants are known to enter the marine environment via the 
atmosphere, including lead and carbon dioxide. The input of lead from human ac- 
tivities, primarily from the burning of leaded gasoline, is of the same order of magnitude 
as the input of lead from natural sources, approximately 150,000 metric tons per year. 
See Edward E. Goldberg, note 16 above. 

34 G. N. Woodwell, “Toxic Substances and Ecological Cycles,” 216 Scientific Ameri- 
can 24 (March, 1967). 

35 Tony J. Peterle, “Pyramiding Damage,” 11 Environment 34 (July-August, 1969). 

86 Wallace S. Broecker, “Man’s Oxygen Reserves,” 168 Science 1537 (June 26, 1970) 

87 Ibid. at 1538. 
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oratory experiments have shown that DDT is causing reproductive failures 
in a number of marine and other birds and possibly in crabs as well. The 
reproductive failures in birds are often due to thin-shelled eggs, which in 
turn are due to interference by DDT in the normal sex-hormone metabo- 
lism. DDT and other chlorinated hydrocarbons are present in detectable 
amounts in other forms of marine life, including marine fish. Levels of 
DDT contamination in marine fish may, in fact, be “approaching levels 
associated with the collapse of fisheries in freshwater areas,” in which 
case, according to one expert, we could “soon expect a repeat performance 
in the oceans.” 3. Much less is known about the effects of PCB’s than about 
the effects of DDT. 

The control of pollution by chlorinated hydrocarbons depends almost en- 
tirely on discontinuing their use. Methods of control which apply to 
many other pollutants, such as degradation, dispersion and collection, are 
not feasible for persistent pollutants found in low concentrations. Chlo- 
rinated hydrocarbons are not readily degraded to harmless materials; they 
are already dispersed and cannot be collected. The major problems facing 
control of chlorinated hydrocarbons are to determine what levels are harm- 
ful and how their use can be discontinued before concentrations reach these 
levels. The first is a technical problem with a technical solution. The 
second is an economic, social, administrative, legal and even a political 
problem and its solution is likely to be complex. Particularly in the case 
of the pesticides, prohibition is likely to be expensive and difficult in 
every way. The chlorinated pesticides are considered essential to main- 
taining health in countries with insect-borne diseases. Several countries, 
including Hungary, Sweden and Denmark, have prohibited the use of DDT, 
but none of these has a major problem with insect-borne diseases. Even in 
these countries, the banning of DDT may not be an unalloyed benefit. As 
the recent deaths from parathion,®* an insecticide which has been used in- 
stead of DDT in the United States, remind us, there is as yet no entirely 
satisfactory substitute for DDT. Banning DDT and other chlorinated 
hydrocarbons in individual countries may not have the desired effect, for 
this may lead to “the economic dumping of large quantities in tropical 
countries where there are pests enough and little control over the produc- 
tion and use of pesticides.” * The Director General of the World Health 
Organization has made it clear that he feels DDT should not be banned 
world-wide because of its importance in malaria control.** 

In the future, chlorinated hydrocarbons in the marine environment are 
likely to increase. With the production of many chlorinated hydrocarbons 
continuing to increase, a major spill of these materials becomes more likely. 
The example of the Rhine fish-kill, in which approximately 200 pounds of 

38 C. F. Wurster in the discussion following R. W. Riseborough, note 33 above. 

89 New York Times, Aug. 21, 1970, p. 1, col. 4. 

40 Frank Fraser Darling, “Man Against Nature,” UNESCO Courier 35 (January, 
1969). 

41 i of the Director General to the Twenty-Second World Health Assembly 


(Boston, July 8-25, 1969), Official Records of the World Health Organization, No. 177, 
Part II, p. 46. 
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the pesticide endosulfan killed at least 100 tons of fish, is now a matter of 
record. Even without such a spill, and even if the use of chlorinated hy- 
drocarbons were discontinued today, one might expect an increase in their 
concentration in the marine environment due to those already en route to 
the oceans. Several species of marine birds have already been decimated 
by reproductive failures due to chlorinated hydrocarbons, and extinction of 
some of these species appears likely. The loss of several bird species may 
not seem to outweigh the health benefits of chlorinated pesticides, but 
the long-term effect of these losses on marine ecology is not yet known. 
Nor, for that matter, is there any reason to believe that chlorinated hydro- 
carbons will affect only bird populations. No final accounting can be 
made until all the costs are reported.*2 Action for the control of chlorin- 
ated hydrocarbons should not, however, have to wait for a final account- 
ing. A number of recent suggestions for general principles governing 
man’s interaction with his environment have recognized the importance of 
preventing irreversible ecological changes and preserving the diversity of 
natural systems.*® It is possible that the Universal Declaration on the 
Human Environment to be presented at the United Nations Conference on 
the Human Environment will incorporate such suggestions. While a final 
accounting on DDT and other chlorinated hydrocarbons is not yet avail- 
able, the extinction of bird species due to the effects of DDT and other 
chlorinated hydrocarbons is an irreversible change. 

As already mentioned, Article 25 of the Convention on the High Seas re- 
quires states parties to co-operate with the competent international organi- 
zations in taking measures for the prevention of pollution of the seas re- 
sulting from any activities with “harmful agents.” Since DDT, and perhaps 
other chlorinated hydrocarbons as well, may be considered “harmful agents,” 
the states parties would be obliged to co-operate with the competent inter- 
national agency in limiting DDT, but thus far no international organization 
has adopted recommendations restricting the use of DDT or other chlo- 
rinated hydrocarbons. Some states have prohibited the use of DDT but, 
without international action, unco-ordinated national measures may do no 

42'The accounting problem with regard to chlorinated pesticides is not limited to 
their effects in the marine environment. Their effectiveness as broad-spectrum pes- 
ticides has led to increased pest problems in some areas. One case is recounted in 
some detail in Gordon R. Conway, “A Consequence of Insecticides” in M. Taghi Farvar 
and John Milton, The Unforeseen Ecological Boomerang (Natural History Special Sup- 
plement) 46. See also the Staff Report, “Diminishing Returns,” 11 Environment 6 
(September, 1969). 

43 Among the suggestions are the Declaration on the Management of the Natural En- 
vironment of Europe, adopted at the European Conservation Conference (Strasbourg, 
Feb. 9-12, 1970), the Draft Rules Governing Certain Changes in the Environment of 
Man (prepared by David Davies Memorial Institute of International Studies, London) 
and the Tokyo Resolution of the Intemational Social Science Council’s Standing Com- 
mittee on Environmental Disruption (March 12, 1970). The question of what criteria 
should be applied in formulating environmental policy, and in particular the relative 
merits of maximizing benefit as opposed to minimizing risk, are discussed in S. V. 
Ciracy-Wantrup, “Economics of Environmental Policy,” Pacem in Maribus, Vol. V, The 
Ocean Environment 235 (Center for the Study of Democratic Institutions, Santa Bar- 


bara, California). 
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more than change the pattern of use of chlorinated hydrocarbons. Other 
countries have banned the production of DDT, at least for some purposes. 
While banning production may be the most effective way of halting DDT 
use, it may put an excessive financial strain on developing countries who 
must then purchase higher-priced substitutes. International measures are 
needed to co-ordinate a planned reduction in the use of chlorinated hydro- 
carbons. Such measures might include regulating trade in chlorinated hy- 
drocarbons, setting standards for their use and providing subsidies to 
developing countries for the difference in price between DDT and less 
persistent substitutes.** Some uses, such as the spraying of crops, might 
be identified as non-essential and subject to limitation. Other uses, such 
as the painting of walls with DDT to prevent the spread of malaria, might 
be considered essential and exempt from limitations.** Regulating trade 
and providing subsidies may be facilitated by the concentration of chlo- 
rinated hydrocarbon production in developed countries. 

In addition, the international community should consider equipping itself 
to gather the knowledge it needs to take action on questions of this type. 
At present, the long-term, low-level effects of pollutants in the marine en- 
vironment are primarily matters for scholarly study and lay speculation. 
The problem of how technical matters of widespread concern are to be 
presented reliably for national and international consideration and action 
remains unsolved, particularly on the international level. Technical prob- 
lems are, of course, handled by the secretariats of international organiza- 
tions, committees of scientists and the normal diplomatic apparatus. There 
is, however, little machinery for direct interaction between those with tech. 
nical knowledge and those with administrative and legal skills.** 


WASTES DISCHARGED FROM COASTS 


The term wastes is a broad one covering materials of different chemical 
compositions from many different sources. Wastes are often divided into 
two major categories: domestic and industrial wastes. For our purposes, 
domestic wastes include domestic sewage, wastes from food-processing, 
detergents, and run-off from agricultural areas. Industrial wastes include 
heavy metals, radioactive nuclides, inorganic chemicals and heated water.‘ 


44 This has been suggested previously by Peter Thacher of the U.S. Mission to the 
United Nations. See Proceedings, Columbia University Conference on International 
and Interstate Regulation of Water Pollution, note 1 above, at 102, 

45 The amount of DDT used for malaria eradication is unknown, but it is probably 
less than 15 percent of a total of about 300,000 tons per year. See the comments of 
the delegate of The Netherlands at the Twenty-Second World Health Assembly, note 
41 above, at 222. 

46 See Oscar Schachter, “Scientific Advances and International Law Making,” 55 
California Law Review 423 (May, 1967), in particular pp. 427—428. 

47 Examples of domestic and industrial wastes are listed in the Annex to the Report 
of the Special Session of the ACC Sub-Committee on Marine Science and Its Applica- 
tions, UNESCO Doc. AVS/9/87 (August, 1967), and in the Report of the First Session 
of the Joint Group of Experts on the Scientific Aspects of Marine Pollution, GESAMP 
I/11 (July 11, 1969). Categorizing wastes is a popular exercise of dubious usefulness. 
The categories used here correspond roughly to those used in the above documents. 
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Wastes discharged from coasts enter the marine environment from rivers 
used for waste disposal, as well as from effluent points located on the coast. 
The composition of wastes entering the marine environment varies greatly 
according to the source of the waste and the extent of treatment it receives. 
Pollution from wastes’ differs from chlorinated hydrocarbon pollution, and 
in part from oil pollution as well, insofar as the bulk of the pollution from 
wastes arises from the intentional discharge of materials into the marine 
environment. Marine pollution from wastes is generally a less severe prob- 
lem than fresh-water pollution from wastes, but the two issues are not 
independent of each other. For example, it has been noted that “Indis- 
criminate discharges have converted many of the rivers of northern England 
into biological deserts” and that, as a result, “the seas into which they 
flow are in danger of falling into the same state... .” #8 Estuarine dis- 
posal of wastes can be particularly harmful because as much as two thirds 
of the marine animal population depends directly or indirectly on estuarine 
waters.*® 

The problem of wastes in the marine environment is widespread. In a 
United Nations survey of member countries in 1966,°° forty-three of the 
forty-nine countries reporting marine pollution problems cited pollution 
from wastes as a problem. The single most frequently cited marine pollu- 
tion problem was domestic wastes. The thirty-twc countries citing domes- 
tic wastes as a problem included both developed and developing countries. 
Indeed, the problem of domestic wastes depends in large part on population 
and its distribution, perhaps to a greater extent than any other form of 
pollution. Agricultural practices also affect the quantity of domestic wastes, 
with fertilizers and animal waste making a significant contribution. In 
the United States, the volume of animal waste has been estimated to be 
ten times as great as the volume of human waste.** 

Some type of industrial waste was cited as a pollution problem by thirty- 
eight of the forty-nine countries reporting marine pollution problems in 
the United Nations survey. The most frequently mentioned industrial 
wastes were heavy metal compounds, petrochemicals, pulp and paper 
wastes, oil, and dredging and mining spoils. Although some marine pollu- 
tion from industrial wastes is accidental and occasional, most is intentional 
and routine. Industries are often located along rivers, lakes and coasts 
because of the ease of waste disposal in water. As is the case for domestic 
wastes, the methods used for disposing of industrial wastes vary from mere 
dumping of untreated materials to discharge of extensively treated effluent, 
but it is often the case that industrial wastes are more toxic than domestic 


wastes. 
The effects of both domestic and industrial wastes depend on the chemi- 


48 London Times, May 15, 1970, p. 4. 

49 First Annual Report of the Council on Environmental Quality of the United States 
Government 175 (transmitted to the U.S. Congress, Aug. 1970). For a detailed study 
of pollution in estuaries, see the United States Department of Interior’s National Estu- 
arine Pollution Study (Nov. 3, 1969). 

50 UNESCO Doc. AVS/9/87, note 47 above. 

51 “Spectrum,” 11 Environment S-3 (September, 1969), 
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cal composition of the wastes, their physical state, the method of discharge, 
the place of discharge, and local environmental conditions. Two of the 
more important polluting effects of a number of domestic and industrial 
wastes in the marine environment are over-fertilization and poisoning. 
Over-fertilization is due to an excessive flow of nutrients into the marine 
environment. The nutrients can be many different chemicals, including 
the nitrates found in fertilizers and the phosphates found in detergents. 
Over-fertilization becomes evident when the population of a marine species, 
often a species of phytoplankton, increases very quickly, causing what is 
known as a bloom. Blooms occur naturally, that is, without the addition 
of nutrients into the marine environment by man, but they have become 
much more frequent with the increased disposal of nutrients by man. 
Blooms of phytoplankton known as the red tide occurred along the Florida 
Gulf Coast in 1916, not again until 1932, not again until 1948, and then in 
1952, 1953, 1954, and every year between 1957 and 1964 inclusive. Other 
species of phytoplankton have caused different-colored tides off the coasts 
of Ceylon, Brazil and Spain. Irritating smells are often associated with 
blooms, and some blooms kill other forms of marine life. When a bloom 
dies, decay of the organic material can cause de-oxygenation of the water. 
Serious economic damage to coastal] recreational areas and to fishing have 
resulted from outbreaks of red and other tides.*? 

Blooms of phytoplankton are not the only way in which over-fertilization 
from domestic and industrial wastes can affect the marine environment. 
The chemical breakdown of nutrients uses oxygen dissolved in sea water. 
Since this oxygen is essential to marine life, shortages due to the chemical 
breakdown of nutrients can decrease the fertility of ocean areas. There 
are indications that such shortages are occurring in the Baltic Sea due in 
part to phosphorus from human activities. The situation there may be 
such that “an increase of organic material probably will result in perma- 
nent anaerobic conditions.” * In many coastal areas, nutrients have en- 
couraged the growth of bacteria to the point where the waters are unsuit- 
able for bathing. Despite extensive treatment of domestic sewage, the 
bacterial count in New York Harbor has increased at least ten times be- 
tween 1948 and 1968, probably due to nitrogen enrichment from land run- 
off. The invasion and decimation of commercially utilized kelp forests 
off the California coast by sea urchins was traced to sewage effluent. 
Sewage effluent probably encouraged the growth of both the kelp and the 
sea urchins, but the balance tipped in favor of the sea urchins. 

The danger of poisoning from domestic and industrial wastes depends in 
part on the ability of individual species and food webs in the marine en- 
vironment to concentrate poisonous materials. Although human beings 
may drink water from the red tides off the Florida Gulf Coast, oysters taken 
from the same water and eaten can cause illness. Mercury which was 

52 Wesley Marx, The Frail Ocean (New York: Ballantine Books, 1969). Chap. 2 
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discharged in small quantities from a factory in Minamata, Japan, was 
diluted in a bay but accumulated in fish." Throughout the 1950’s and 
into the 1960's, incidents of mercury poisoning from these fish occurred. 
If what is known of the pollution of fresh-water areas is an indication of 
what may be happening in the oceans without our knowledge, pollution of 
the oceans by other poisonous metals may well be discovered soon. Stron- 
tium 90, most of which comes from atmospheric nuclear weapons tests 
conducted over the last twenty-five years, may have accumulated in some 
fish to levels which contribute to high mortality rates. Although many 
scientists feel there is no danger from radioactive wastes in the marine 
environment, at least one expert feels that the danger from accumulated 
radioactive wastes is so great that no more marine disposal of such wastes 
should be permitted.** 

The discharge of wastes from coasts into the marine environment is 
likely to increase in the future. There are few areas of the world in which 
waste treatment has been able to keep pace with economic and population 
growth. Moreover, in many areas industrial expansion and population are 
both becoming more concentrated in coastal areas. One third of the popu- 
lation of the United States already lives in the 15 percent of the United 
States land area which is considered coastal,®? and this coastal concentration 
of population is increasing. The volume of industrial wastes in the United 
States, already twice the volume of domestic wastes, is expected to increase 
sevenfold within a decade." Increasing power demands during the next 
several decades will be met in part by an increase in the number of nu- 
clear-powered generating plants. Although the impact of increased power 
generation will be felt most strongly in inland waterways, marine areas 
will also be affected. In 1969, nine nuclear-powered generating plants 
were scheduled to be built on Long Island Sound by 1975, with water from 
the Sound used for cooling. Increased concern about environmental prob- 
lems will not necessarily act to decrease marine pollution from wastes.. 
Concern about the effects of wastes on inland waters and land is increas- 
ing the pressure for marine disposal. 

The effects of increasing marine disposal of wastes will be determined 
by the care taken in the management and conservation of the capacity of 
the oceans to absorb and recycle wastes. This capacity is, indeed, an im- 
portant natural resource. Like other natural resources, it can be squan- 
dered. In many cases, no more thought is being given to the increased 
discharge of wastes into the marine environment than has been given to 
the discharge of wastes into inland waters. The Baltic, many times the 


84 Discharges of mercury from factories are not the only source of mercury in the 
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size of Lake Erie, may be even more contaminated than Like Erie." As 
mentioned above, one of the major problems in the Baltic is de-oxygenation 
of the water due to an excess of phosphate nutrients. Meanwhile, some 
parts of the marine environment, particularly mid-ocean areas, are poor 
in nutrients and as a result are unable to sustain lerge populations of marine 
life. Wise disposal of nutritious wastes in these areas might contribute to 
an expansion of the world’s fish resources. Even if such intentional fer- 
tilization of mid-ocean areas is not possible, dispcsal of wastes farther from 
shore may be preferable because of the importance of coastal, and partic- 
ularly estuarine, waters to marine life and to man. Heated water from 
nuclear-powered generating plants can be harmful to some marine life, 
but it can also be beneficial to the growth of shellfish. There will, however, 
be little opportunity to reap this benefit if shellfish-producing areas con- 
tinue to be destroyed by other kinds of pollution. Marine pollution from 
wastes is not simply a problem of good against evil. A major part of the 
problem may be how to turn evil into good. 

The direct effects of wastes discharged from coasts are usually felt most — 
immediately by the coastal states from which they are discharged, and 
coastal states possess the authority to deal with this type of marine pollu- 
tion. Unfortunately, pollution problems arising from wastes have come to 
be viewed by some as luxury problems on which only the developed coun- 
tries can afford to spend time and money. In the case of wastes discharged 
from coasts, this point of view overlooks the importance of coastal waters 
as a natural resource to both developing and Cceveloped countries. It is 
unrealistic to expect that many governments will protect coastal areas from 
pollution by wastes when these areas are of little or no economic im- 
portance, but it is a mistake to assume that coastal areas are in fact of 
little or no economic importance. With many developing countries de- 
pending increasingly on fish for food, offshore wells for oil and foreign 
exchange, and beaches for tourism, to mention but a few of the important 
uses of coastal areas in developing countries, the control of pollution from 
coastal waste disposal can clearly be viewed in many cases in the context 
of the development of marine resources. Moreover, coastal waste dis- 
charges are one aspect of the total waste-disposal problem whose impact 
on fresh-water areas has long been recognized zs a development problem. 
The international apparatus which exists to promote development has taken 
some action along these lines. The United Nations Development Program 
Special Fund has, in co-operation with the World Health Organization, a 
number of field projects on waste disposal in coastal areas of developing 
countries. The World Health Organization, in co-operation with the Food 
and Agriculture Organization, is offering its first course on coastal pollu- 
tion control in 1970. Further financial aid and technical assistance in plan- 
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ning and executing both coastal development and coastal pollution control 
will contribute to both the economic development of marine resources and 
the solution of waste disposal problems of developing countries. 

The wide variety of effects which wastes can cause in the marine en- 
vironment, as well as the many sources and types of waste, makes the 
control of pollution from wastes a particularly complex task. In many 
countries control of wastes in the marine environment depends on co-opera- 
tion among authorities whose primary missions are diverse (public health, 
wild-life conservation, fisheries, agriculture) as well as co-operation be- 
tween -ocal and national authorities. The needed co-operation is often 
lacking. During the summer of 1970, a Genovese city official who had 
closed the city’s beaches because of pollution from wastes was overruled 
by a national official who asserted that the coast was so badly polluted that 
only nazional authorities had the power to act. This incident is admittedly 
an unusual manifestation of the problems arising from divided authority— 
it is surely more often the case that divided authority leads to lack of any 
action—but it illustrates the frustrations which many officials have experi- 
enced, On the international level authority is not so much divided as 
non-existent. Officials from France and Italy have traded charges over 
pollution in the Mediterranean. The French claim they are the victims of 
wastes from Italy; the Italians claim they suffer pollution from oil slicks 
originating in the port of Marseilles.*t Handling such problems through 
the normal diplomatic channels may well be slow and difficult. Direct co- 
operaticn on such problems between non-diplomatic officials in different 
countries may be desirable. Indeed, the reluctance of local officials in 
some countries to surrender authority to either national officials or inter- 
national organizations may make such co-operation a necessity.” 

A basis for the international regulation of waste disposal can be found 
in Article 25 of the Geneva Convention on the High Seas (which has been 
quoted above in the discussion of oil), on the premise that the wastes 
disposed of may be “harmful agents” if they are high in toxicity or if for 
other reasons they cause substantially deleterious effects. The obligation 
placed upon the parties by that article to co-operate with competent inter- 
national organizations in taking measures for the prevention of pollution 
by suck harmful agents requires as a condition precedent that an inter- 
national organization adopt recommendations or regulations for measures. 
This has been done to a limited extent for radioactive wastes by the IAEA ® 
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and for toxic chemicals by the World Health Organization.** On a more 
general basis, studies have been undertaken by regional groups ® and by 
the Joint Group of Experts on the Scientific Aspects of Marine Pollution.® 
The increasing concern with the effects of some wastes on food resources 
and human health is likely to lead to the adoption of standards at least for 
some substances and to recommendations on means of disposal. 

It is also, of course, open to an individual state to bring an international 
claim on the basis of general international law, if it could show that it has 
suffered injury within its own territorial sea or if it were damaged in re- 
spect of fish stocks which were normally exploited by nationals of that 
state. Presumably the doctrines of Corfu Channel and Trail Smelter would 
be relevant, but of course there would be serious questions regarding the 
degree of the harm and the standards of proof required.” However, it is 
quite obvious that this is a problem that does not lend itself to adequate 
treatment through international claims and that what is needed is action 
by an international organization which will bring into play the existing 
obligation of Article 25. 


WASTES DUMPED FROM VESSELS 


Wastes dumped from vessels are discussed separately here because some 
of them pose problems which are qualitatively different from the problems 
which arise from wastes which are discharged from coasts. Two methods 
of dumping wastes from vessels should be distinguished: wastes which are 
dispersed and wastes which are containerized. Wastes dispersed from 
vessels differ from wastes discharged from coasts primarily in that they 
are more likely to be discharged directly into international waters. Con- 
tainerized wastes dumped from vessels, in addition to being dumped fre- 
quently in international waters, are often highly toxic materials. 

According to an IMCO survey,® the dispersed wastes include dredging 
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spoils, industrial wastes, garbage and trash, large pieces of machinery and 
sewage sludge. The United States disposed of about 48 million tons of 
wastes in this way during 196£.° New York City has been dumping sewage 
sludge in international waters for twenty-two years, thus creating a “dead 
sea” at the mouth of its harbor. Researchers who recovered a fish from 
almost fve miles deep in the Puerto Rico trench also recovered “empty 
paint cans, fruit juice cans, keer can lids, pieces of old aluminum, empty 
bottles and flashlight batteries” *° from the same depth. The effects of 
the dispersed wastes are as veried as the effects of wastes discharged from 
coasts. Some are clearly harmful, poisoning marine life and tearing fishing 
nets. Others may provide Labitats for marine life. The feasibility of 
creating artificial reefs out of discarded automobiles and automobile tires 
is being studied. 

Wastes are often container-zed in the hope that they will remain con- 
tainerized for long periods, with dilution occurring very slowly or not at 
all. The wastes which are containerized and dumped in the oceans are 
usually wastes whose dispersion is considered dangerous. These include 
low-level radioactive wastes and highly toxic chemicals. Many of these 
chemicals, such as the chemical weapons, mustard gas and nerve gas, are 
wastes only in the sense that someone wants to be rid of them, and not 
in the sense that they are the unwanted by-products of human activities. 
Disposal of containerized wasies in the marine environment inside or out- 
side national jurisdictions is often a government-supervised or a govern- 
ment activity. 

How much containerized waste has been dumped in the oceans is not 
known. Registration of dump-ngs has been recommended and studied sev- 
eral times in the past, but governments have been reluctant to reveal what 
they dump and where they dump it." What is known about the dumping 
is that it has been going on for some time and continues today. Surpris- 
ingly high levels of arsenic in the Baltic Sea led recently to the discovery 
that 7,000 tons of arsenic had been dumped almost forty years ago in con- 
crete containers, reportedly enough to kill the population of the world 
three times over if properly acministered.’* In recent years, nerve gas has 
been dumped in the Gulf of Mexico and the Atlantic Ocean by the United 
States, and a number of European countries continue to dump containerized 
chemical weapons and radioéctive wastes in the Atlantic and Mediter- 
ranean. In some cases, extensive studies have been undertaken to deter- 
mine the likelihood of damage. In other cases, it is difficult to know how 
much care has been taken because the operations were conducted under 
military secrecy. 
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The extent of damage from containerized wastes so far appears to be 
minor. There is no evidence that there has been damage from container- 
ized radioactive wastes,” although in at least one instance a container of 
low-level radioactive wastes dumped in the oceans has been found washed 
up on shore. Containerized chemical wastes have caused damage in sev- 
eral cases. Danish fishermen operating off the Swedish coast in the Baltic 
have been burned by fish contaminated with German mustard gas dumped 
by the Allies after World War II.7* Similar incidents have occurred else- 
where. Recent research indicates that fish and plant life on and near the 
ocean floor is more extensive than was once thought, and any estimate 
of the potential danger from containerized wastes may have to be in- 
creased accordingly. Moreover, ocean currents are still not well under- 
stood, particularly at great depths. Prediction of where a container of 
wastes dumped in the oceans will lie, even immediately after it is dumped, 
is very difficult. 

Perhaps the greatest potential danger from containerized wastes arises 
from the uncertainty of when and how the material in the container will 
be dispersed in the marine environment. Containers are usually made of 
very strong materials, often concrete or steel or both. Concrete, however, 
does crumble and steel rusts. Earthquakes on the ocean floor can break 
open any containers known. No one expects the containers to last forever, 
even those who make them. The usual expectation appears to be that ma- 
terials will escape from the containers slowly and be diluted in vast 
quantities of sea water. No one can guarantee that this will indeed happen, 
and even if it does, that marine life will not be contaminated. 

Since little is known about the quantities of containerized wastes dumped 
in the oceans in the past, it is impossible to estimate whether dumpings 
are likely to increase or decrease. The United States has curtailed dump- 
ing containerized radioactive wastes in the cceans, but a number of Euro- 
pean countries and perhaps others as well continue to dump considerable 
quantities of low-level radioactive wastes. With the uses of atomic power 
and radioactive materials expected to increase rapidly in many countries 
during the next few decades, and with suitable areas for burial of radio- 
active wastes on land scarce in many countries, there will be no scarcity 
of radioactive wastes to dump in the oceans. Containerized chemicals to 
be dumped in the oceans are also plentiful; marine disposal of outmoded 
or defective chemical weapons will probably continue. 

The inadequacy of the international machinery to deal with marine 
dumping of containerized wastes has been most clearly demonstrated by 
the sinking of a ship loaded with nerve gas rockets in the Atlantic Ocean 
by the United States in August, 1970. American citizens, including Florida 
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State officials, were able to file a suit in an American court and at least 
force what had been planned as a secret military operation into the public 
arena. It was possible that this suit would stop the proposed dumping. 
The international machinery was not nearly as fast-moving or effective. 
The Bahamas, whose citizens probably had at least as much at stake as 
those of the State of Florida, could only act through normal diplomatic 
channels. No mechanism was available for the public presentation of 
technical testimony concerning the nerve gas dumping by interested parties 
outside the United States or for an independent evaluation of the dumping 
on the international level. It may be that the dumping will not cause any 
damage and it may be the case that marine disposal was the best of the 
available alternatives.” Necessity in this one case does not, however, jus- 
tify the general lack of mechanisms for reconciling international disagree- 
ments and protecting the common interest. The dumping of the nerve 
gas in international waters was no more a private matter of the United 
States than it was a private matter of the United States Army. 

The problem of wastes dumped from vessels, like the problem of chlo- 
rinated hydrocarbons, is clearly a problem of widespread concern. Im- 
proved machinery for bringing the best available scientific and legal ex- 
pertise to bear on this problem is needed. Damages from these wastes 
have in the past been few, but the dangers are so great that constant sur- 
veillance and perhaps strict liability, as well, are called for. Surveillance 
cannot take the form of monitoring by an international agency or by indi- 
vidual states simply because the practice of dumping wastes in a big ocean 
is so difficult to detect. Registration of dumpings of dangerous materials 
would appear to be the most appropriate first step in surveillance. Regis- 
tration need not be a mere report of how much of what was dumped 
where, but might well include a detailed account of safety procedures. 
Once registration is established, the appropriate international intergovern- 
mental and scientific organizations might consider setting standards for 
marine dumping of wastes. The activities of the Committee on Space 
Research (COSPAR) of the International Council of Scientific Unions in 
setting standards for the biological de-contamination of space equipment are 
an indication that standard-setting can be based firmly on scientific ex- 
pertise rather than political expediency. It is important to recognize, 
however, that COSPAR sets standards for scientific activities only. In 
the case of marine dumping, health and security interests may also be at 
stake and standard-setting cannot be left solely to marine scientists. 

It is only in respect of radioactive waste that there has been international 
activity on dumping. The explicit reference to radioactive waste in 
Article 25 of the High Seas Convention and the resolutions of the 1958 
Conference on the Law of the Sea have brought about a series of recom- 
mendations by the International Atomic Energy Agency for monitoring and 
reporting.” However, no regulatory action has been taken by the IAEA 
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beyond such procedural recommendations. The European Nuclear Energy 
Agency has supervised a dumping of containerized radioactive wastes.” 
With regard to dumping of other wastes, whether containerized or not, 
there appear to have been no measures taken by international organizations 
up to the present time. As we have observed above, such action by inter- 
national organizations could bring into play the obligations placed on 
states by Article 25 to exercise measures of control. Recent incidents have 
shown that toxic chemical wastes are unquestionably “harmful agents” 
which could have serious deleterious effects for human life. 

Marine dumping of dispersed and containerized wastes would be sub- 
ject to controls under the draft United Nations Convention on the Inter- 
national Seabed Area, submitted by the United States “for discussion” to 
the United Nations Sea-Bed Committee. The relevant article would ob- 
ligate states to conduct all their activities in the International Seabed Area, 
which “comprises all areas of the seabed and subsoil of the high seas sea- 
ward of the 200 meter isobath adjacent to the coast of continents and 
islands,” “with strict and adequate safeguards for the protection of human 
life and safety and of the marine environment.” ° Thus, according to the 
Legal Adviser of the State Department, a state party to the convention 
could be brought before the Tribunal, an organ of the Authority to be set 
up by the convention “on account of either a potential or actual deposit 
on the seabed of a material or substance which might harm the marine 
environment.” © The marine environment would extend beyond the seabed 
area and include the superjacent waters from coast to coast. It is presumed 
that this obligation would extend to dumping, whether dispersed or con- 
tainerized, if such dumping involved a potential or actual deposit on the 
seabed. Thus, as Mr. John Stevenson observed in the United Nations Com- 
mittee, “if the draft Convention were today in force any contracting party 
would have been able to bring the United States before the Tribunal in 
respect of its proposed dumping of nerve gas in the ocean” ®t and the United 
States would be required to abide by the decision of the Tribunal. The 
obligations, combined with extensive provisions for compulsory settlement 
of disputes and considerable enforcement authority, would be a consider- 
able step beyond the present situation under Article 25 of the Convention 
on the High Seas. However, this draft is still in its early stages and there 
can be no telling when, or if, it will be more. There would seem to be 
reason to continue other efforts towards the regulation of marine dumping, 
particularly of dangerous containerized wastes, while at the same time 
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pressing for a treaty with more effective provisions for the protection of 
the marine environment from pollution. 

Action in the area of marine dumping need not, however, come only 
through the initiative of international organizations and governments. In 
a numb2r of countries, action on pollution problems of the “dangerous 
practices” type has been stimulated largely through the initiatives of pri- 
vate citizens and concerned organizations who have taken pollution prob- 
lems to court. The effectiveness of such private actions varies with the 
situation, but they must be considered an important mode of action where 
governments which are responsible for controlling pollution are participants 
in practices which may cause pollution. An international mechanism for 
handling complaints and grievances from private groups as well as govern- 
ments might contribute to the control not only of marine dumping of wastes 
but to the control of other dangerous practices as well. Moreover, such a 
mechanism might be one form in which problems of international concern 
could be adequately discussed from both the technical and legal points 
of view. 


SOME CONCLUDING OBSERVATIONS 


Marine pollution is, of course, but a part of the totality of environmental 
problems which confront us today. The immediate effects of marine pol- 
lution ar2 not as severe as are the immediate effects of pollution of air and 
inland waters in many countries, though the potential for catastrophe may 
be greater, due to the global character of marine environment and the fact 
that it is the ultimate receptacle for so many pollutants. It is not, how- 
ever, either possible or desirable to limit problem-solving efforts to one or 
even a small number of problems. Marine pollution problems have their 
place in the total environmental problem and must be dealt with. Nor 
is it either possible or desirable to view environmental problems solely 
from a single point of view, and each of the problems discussed here as a 
marine pollution problem may well be found discussed elsewhere in a dif- 
ferent cantext. Wastes discharged from coasts are not only a marine 
pollution problem; they are also a part of the problem of the proper use 
of the coastal and fluvial margin, a problem which includes land-use plan- 
ning, urban population growth, the building of dams and the digging of 
canals. DDT is not only a marine pollution problem; it should also be 
viewed a3 an agricultural problem and as a health problem. What we call 
marine pollution problems here are, in reality, part of a vast overlapping 
set of problems which will have to be cut up again and again in different 
ways before the solutions become clear. 

The comprehensiveness which is essential to reaching such solutions will 
be gained only through new efforts to reveal the full complexity inherent 
in the problems themselves. A purely piecemeal approach, characterized 
by approaching a single problem without considering its relationship to 
others, would not be adequate. The attempt to achieve comprehensiveness 
in a single leap may be equally illusory. Even if a global environmental 
authority could be set up tomorrow, the difficulties and obstacles will have 
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to be dealt with through a variety of specialized instrumentalities. This 
has come to be recognized on the international level by the specialized 
agencies and the United Nations bodies concerned. The decision to hold 
a United Nations Conference on the Human Environment in 1972 has had 
a rôle in clarifying the various tasks of specialized agencies *? and has 
stimulated as well new activities by international non-governmental or- 
ganizations.** Along with these activities there has come to be a greater 
recognition of the need for regional pollution control organs since it is 
apparent that, although pollution is a global problem, it is not uniformly 
global. Regional arrangements in the Baltic, the North Sea, Mediter- 
ranean, Caribbean and perhaps in the Arctic are now under way, and it is 
likely that these organs will have a decisive part to play in achieving day- 
to-day practical controls. The adoption of standards and procedures by 
international global and regional organizations, even though only recom- 
mendatory, can have an added degree of effectiveness by virtue of the 
open-ended obligation of Article 25 of the Convention on the High Seas on 
states parties to take anti-pollution measures in co-operation with com- 
petent international organizations. On that besis, supervisory and sur- 
veillance machinery may be more easily instituted by international organi- 
zations pending the conclusion of new treaties. 

In short, we need a many-sided institutional approach to achieve the 
right balance. Pollution problems will not be solved by a single discipline, 
a single institution or a single wave of enthusiasm. Science can provide 
` certain types of information, but that information will have to be commu- 
nicated effectively to the international and national decision-makers. There 
is certainly a need for new institutions, though a large part of the solution 
will lie also in making old institutions more effective. There is as well a 
continuing need for maintaining the needed pressure from scientists, pro- 
fessional groups and the public at large. The fact that pollution has come 
to be seen as a problem of great intricacy in a world where many cannot 
afford to be clean underlines the importance of sustained professional 
concentration on the whole range of problems. 


82 See the Report of the Secretary General, note 64 above, and the Report of the 
Preparatory Committee for the United Nations Confrence on the Human Environment, 
A/CONF.48/PC/6 (April 6, 1970). With regard to marine pollution in particular, 
see the Prospectus for the FAO Technical Conference on Marine Pollution and Its 
Effects on Living Resources and Fishing (Rome, Dec. 9-18, 1970) and report pursuant 
to U.N. General Assembly Res. 2566 (XXIV). 

83 The International Council of Scientific Unions and the International Union for the 
Conservation of Nature, in particular, are likely to play significant réles in interna- 
tional efforts to solve environmental problems. For a comprehensive and lively account 
of recent developments in the international non-governmental conservation movements, 
see Max Nicholson, The Environmental Revolution (London, 1970). 


DEVELOPMENTS IN THE LAW AND INSTITUTIONS 
OF INTERNATIONAL ECONOMIC RELATIONS * 


[Eprror’s Nore: In recent years, there has been a great deal of discus- 
sion concerning the fixed par-value system of exchange rates established 
in the Articles of Agreement of the International Monetary Fund. A recent 
report (September, 1970) from the Executive Directors of the Fund to its 
Board of Governors—“The Role of Exchange Rates in the Adjustment of 
International Payments’—grouped the main problems which have been 
encountered in the operation of the par-value system: (1) adjustments in 
par values have often been unduly delayed; (2) the general cost of delayed 
exchange adjustment is high in relation to the general benefit from the 
avoidance of premature adjustment; and (3) there is a likelihood that dis- 
equilibria between major modern economies may arise fairly frequently, or 
even continuously, and hence calls for prompt and smooth adjustments of 
exchange rates more frequently than have occurred in the past. The Ex- 
ecutive Directors, in that Report, reaffirmed the basic features of the Bretton 
Woods system and rejected three major alternative exchange rate systems 
which have been proposed in recent years: (a) a régime of fluctuating ex- 
change rates; (b) a régime based on par values agreed with the Fund but 
allowing substantially wider margins than are now permitted by the Ar- 
ticles; and (c) a régime under which parities would be adjusted at fixed 
intervals on the basis of some predetermined formula which would be ap- 
plied automatically. The Executive Directors also considered various pro- 
posals for adapting the par-value system, which they believe continues to 
be sound. Those that appeared to them to merit continuing study were a 
slight widening in the margins around parity, and permitting temporary 
deviations from the par-value obligations of members, i.e., moving to fluctu- 
ating rates, with appropriate safeguards. 

All of these questions, so important to sensible international economic 
relations among nations, have been, and no doubt will continue to be, hotly 
debated. 

In the ensuing pages, Joseph Gold, General Counsel and Director of the 
Legal Department of the Fund and one of the foremost international mone- 
tary law scholars, provides the necessary legal underpinning for an under- 
standing of some of the major issues involved in the continuing debate on 
the par-value system, particularly those affecting the distribution of au- 
thority over exchange rates between individual member states and the or- 
ganization, He discusses the negotiating history of the relevant Fund 
articles, their meaning, and some anomalies which have been disclosed in 
twenty-five years of their operation —S.D.M. ] 


® Edited by Stanley D. Metzger. 
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UNAUTHORIZED CHANGES OF PAR VALUE AND 
FLUCTUATING EXCHANGE RATES IN THE 
BRETTON WOODS SYSTEM 


By Joseph Gold * 


UNAUTHORIZED CHANGES OF Par VALUE: Tae NEGOTIATIONS 


In these days when the exchange rate provisions of the Articles of Agree- 
ment of the International Monetary Fund are being scrutinized, although 
in a spirit of continued approbation of the basic principles of what is called 
the par-value system or the Bretton Woods system, it may be useful to 
examine one of the most remarkable features of the agreement which was 
reached in July, 1944. The reference is to Article IV, Section 6, of the Ar- 
ticles of Agreement, which deals with what are called, in the title of the 
provision, “unauthorized changes” of par values. The provision is interest- 
ing not only because it establishes an important principle of the par-value 
system but also because it does this by means of a novel and ingenious legal 
technique. 

One of the achievements of the Bretton Woods Conference was the ac- 
ceptance of the thesis that the exchange rate for a currency is a subject 
of international concern? This thesis was elaborated in provisions which 
call for agreement between the Fund and a member on an initial par value 
for the member’s currency, fixed directly or indirectly in terms of gold.? 
A change in the par value of a member’s currency can be made only on the 
proposal of the member and only to correct a fundamental disequilibrium. 
Normally, but not invariably, a change can be made only if the Fund con- 
curs in it. The par-value system was described at the Bretton Woods Con- 
ference as one that aims at “stability without rigidity and elasticity without 
looseness.” The system is also one of fixed and not fluctuating rates. 
Therefore, a member is obligated to adopt appropriate measures to ensure 
that exchange transactions in its territories involving its own and other 
members’ currencies take place only within the margins prescribed by the 
Articles around the par value established under the Articles.‘ 


* The General Counsel and Director of the Legal Department of the International 
Monetary Fund. The opinions expressed in this article are those of the author and not 
the official views of the Fund unless the context indicates that they are. 

1 Proceedings and Documents of the United Nations Monetary and Financial Con- 
ference, Bretton Woods, New Hampshire, July 1-22, 1944 (U. S. Department of State 
Publication 2866, International Organization and Conference Series 1, 3 (hereinafter 
referred to as Procs. and Docs.) ), Vol. I, pp. 867-886, Vol. II, pp. 1210-1212. 

2 “The par value of the currency of each member shall be expressed in terms of gold 
as a common denominator or in terms of the United States dollar of the weight and 
fineness in effect on July 1, 1944.” (Art. IV, Sec. 1(a).) On initial par values, see 
Art. XX, Sec. 4. - l 82 Procs. and Docs, 1213. 

4 “Foreign exchange dealings based on parity : 

The maximum and the minimum rates for exchange transactions between the cur- 
rencies of members taking place within their territories shall not differ from parity 
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Changes in par values are governed by Article IV, Section 5: 


Changes in par values 

(a) A member shall rot propose a change in the par value of its 
currency except to correct a fundamental disequilibrium. 

(b) A change in the par value of a member's currency may be made 
only on the proposal of -he member and only after consultation with 
the Fund. | 

(c) When a change is proposed, the Fund shall first take into ac- 
count the changes, if any, which have already taken place in the initial 
par value of the member's currency as determined under Article XX, 
Section 4. If the proposed change, together with all previous changes, 
whether increases or decreases, 

(i) does not exceed ten percent of the initial par value, the Fund 
shall raise no objection, 

(ii) does not exceed £ further ten percent of the initial par value, 
the Fund may eher concur or object, but shall declare its 
attitude within seventy-two hours if the member so requests, 

(iii) is not within (i) or (ii) above, the Fund may either concur or 
object, but shall ke entitled to a longer period in which to de- 
clare its attitude. 

(d) Uniform changes :n par values made under Section 7 of this 
Article shall not be taken into account in determining whether a pro- 
posed change falls within (i), (ii), or (iii) of (2) above. 

(e) A member may chenge the par value of its currency without the 
concurrence of the Fund # the change does not affect the international 
transactions of members of the Fund. 

(£) The Fund shall concur in a proposed change which is within 
the terms of (c)(ii) or (c) (iii) above if it is satisfied that the change 
is necessary to correct a fundamental disequilibrium. In particular, 
provided it is so satisfied, it shall not object to a proposed change be- 
cause of the domestic social or political policies of the member pro- 
posing the change. : 


Section 6 is entitled “Effect of :mauthorized changes” and provides that: 


If a member changes the par value of its currency despite the ob- 
jection of the Fund, in cases where the Fund is entitled to object, the 
member shall be ineligible to use the resources of the Fund unless the 
Fund otherwise determines; and if, after the expiration of a reasonable 


(i) in the case of spot exchange transactions, by more than one percent; and 
(it) in the case of other exchange transactions, by a margin which exceeds the margin 
for spot exchange transactions by more than the Fund considers reasonable.” 
(Art. IV, See. 3.) 
“Obligations regarding exchange statility 

(a) Each member undertakes ta collaborate with the Fund to promote exchange 
stability, to maintain orderly exchange arrangements with other members, and to 
avoid competitive exchange alterations. 

(b) Each member undertakes, through appropriate measures consistent with this 
Agreement, to permit within its ter-itories exchange transactions between its currency 
and the currencies of other member: only within the limits prescribed under Section 3 
of this Article. A member whose monetary authorities, for the settlement of interna- 
tional transactions, in fact freely buy and sell gold within the limits prescribed by the 
Fund under Section 2 of this Article shall be deemed to be fulfilling this undertaking.” 


(Art. IV, Sec. 4.) 
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period, the difference between the member and the Fund continues, the 
matter shall be subject to the provisions of Article XV, Section 2(b).° 


These provisions were profoundly affected by a prolonged difference of 
opinion between the United Kingdom and the United States which can be 
understood only if it is realized how radical the idea was that exchange 
rates should be subject to international control and no longer determined 
solely by unilateral action, The United Kingdom insisted steadfastly on 
the autonomy of a country to regulate its domestic affairs, and with that 
principle in mind it urged that a country must retain broad authority to 
determine the exchange rate for its currency. The United States ap- 
proached the negotiation with the proposition that exchange rates must be 
established or changed in agreement, and not simply in consultation, with 
the international institution which was contemplated. In addition, it 
started from a position of greater reserve towards changes. The United 
States was reinforced in its views by the preference of some negotiators for 
the unobstructed access of a country to the Fund’s resources if it was in 
balance-of-payments difficulties. Each of the two parties felt itself sup- 
ported in its views by its public and parliamentary opinion. 

The United States authorities had sent the Finance Ministers of the 
United and Associated Nations a preliminary draft of a proposal for an 
international stabilization fund for study by their technical experts. Dis- 
cussions among the experts of more than 30 countries led them to conclude 
that the most practical method of assuring international monetary co-oper- 
ation was through the establishment of an International Monetary Fund, 
and on April 21, 1944, they issued the document entitled “Joint Statement 
by Experts on the Establishment of an International Monetary Fund of the 
United and Associated Nations.” In it they set out the principles which 
they believed should form the basis for the Fund.” Section IV of the Joint 
Statement (“Par Values of Member Currencies”) included the following 
passages: 


2. ...[N]o change in the par value of a members currency shall 
be made by the Fund without the country’s approval. Member coun- 
tries agree not to propose a change in the parity of their currency un- 
less they consider it appropriate to the correction of a fundamental 
disequilibrium. Changes shall be made only with the approval of the 
Fund, subject to the provisions below. 

3. The Fund shall approve a requested change in the par value of a 
member’s currency, if it is essential to the correction of a fundamental 
disequilibrium. In particular, the Fund shall not reject a requested 
change, necessary to restore equilibrium, because of the domestic social 


5 Art. XV, Sec. 2(b) provides: “If, after the expiration of a reasonable period the 
member persists in its failure to fulfill any of its obligations under this Agreement, or 
a difference between a member and the Fund under Article IV, Section 6, continues, 
that member may be required to withdraw from membership in the Fund by a decision 
of the Board of Governors carried by a majority of the governors representing a major- 
ity of the total voting power.” 

6 The International Monetary Fund 1945-1965: Twenty Years of International Mone- 
tary Cooperation (Washington, D. C., IMF, 1969; hereinafter referred to as History), 
Vol. I, pp. 6, 23, 28-29, 46-47. 72 Procs. and Docs. 1629-1636. 


116 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 65 


or political policies of the country applying for a change. In consider- 
ing a requested change, the Fund shall take into consideration the 
extreme uncertainties prevailing at the time the parities of the curren- 
cies of the member countries were initially agreed upon. 

4, After consulting the Fund, a member country may change the 
established parity of its currency, provided the proposed change, in- 
clusive of any previous change since the establishment of the Fund, 
does not exceed 10 percent. In the case of application for a further 
change, not covered by the above and not exceeding 10 percent, the 
Fund shall give its decision within 2 days of receiving the application, 
if the applicant so requests. 

Various features of Section IV of the Joint Statement gave greater recog- 
nition than had some earlier proposals to a country’s authority over the 
exchange rate for its currency. Nevertheless, there continued to be oppo- 
sition to the way in which the Joint Statement proposed to share authority 
between the new international organization and member states. 

The Bretton Woods Conference, which convened on July 1, 1944, was 
preceded by a preparatory conference at Atlantic City in June which was 
attended by the representatives of 17 countries, including the delegations 
of the United Kingdom and eight other countries that had traveled across 
the Atlantic on the same ship and had taken the opportunity to exchange 
views on the Joint Statement. Before the departure of the British Delega- 
tion, which was headed by Lord Keynes, the Chancellor of the Exchequer 
had said, in briefing the delegation, that 


. .. the delegation should press for an overriding proviso reserving to 
a country, in case of necessity, the exercise of its sovereign rights over 
the parity of its exchange in consultation with the Fund, subject to the 
right of the Fund at its discretion to suspend the member from con- 
tinued use of the Fund’s facilities if the Fund disagreed with the ex- 
change policy proposed.® 
At Atlantic City, the British Delegation proposed an amendment of the 
Joint Statement which included the statement that “Nothing in the above 
provisions shall affect the right of members to modify their exchange rates 
as they may consider necessary or advisable.” They also argued that Sec- 
tion VIII, paragraph 1, of the Joint Statement was not an adequate safe- 
guard of a country’s authority. It provided that “A member country may 
withdraw from the Fund by giving notice in writing.” ® The British Dele- 
gation argued that, if there should be disagreement on an exchange rate, 
the best remedy was not necessarily that the relationship between the 
member and the Fund should be terminated and that the country should 
be released from all of the obligations involved in membership. The British 
position was that the dispute might prove temporary, and the right remedy, 
it was suggested, was suspension of the right to use the Fund’s resources 
if a member resumed its freedom of action in connection with the par value 
of its currency.2® In these circumstances, the member would remain sub- 
ject to its other obligations, such as the obligations of convertibility and 
the maintenance of orderly exchange rates. 
8 1 History 82-83. ®2 Procs. and Docs. 1635, 
10 1 History 84. 
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If an aside may be permitted, it would be to recall that in the course 
of its history the Fund has tended to observe a similar attitude towards 
the failures of members to fulfill their obligations, although it must also 
be said that these failures have not been numerous. The Fund has been 
reluctant to apply the sanctions which might lead to compulsory withdrawal 
on most of those occasions on which failures have occurred. One of the 
main reasons has been the absence of any advantage for the international 
community in the severance of relations between a member and the Fund, 
particularly if the member was willing to remain in consultation with the 
Fund and showed in that way that its failure was not contumacious.” 

The United States Delegation would not accept the British proposal 
that a member should retain the right to modify its exchange rate as it 
might consider necessary or advisable. Mr. White’s advice to the Secre- 
tary of the Treasury on June 25, 1944, was that: “The British want to in- 
crease the flexibility and ease of alterations of exchange rates. We think 
we should not budge one bit.” 12? The disputants had not reached an un- 
derstanding when the Atlantic City Conference was concluded on June 
30, 1944. 


UNAUTHORIZED CHANGES OF Par VALUE: THE SOLUTION 


The Bretton Woods Conference opened on Julv 1, 1944, and on that date 
Document 32, which had been prepared by the Secretariat, was presented 
to the Conference.** It was entitled “Preliminary Draft of Suggested Ar- 
ticles of Agreement for the Establishment of an International Monetary 
Fund,” and it took into account the work that had been done at Atlantic 
City. It consisted of the provisions of the Joint Statement together with 
the variant and supplementary texts that had been submitted to the Secre- 
tariat. Paragraphs 2, 3, and 4 of Clause IV of the Joint Statement were 
circulated without any additional material but with the comment: “All 
alternatives to be supplied later.” ** An alternative text for these provisions 
was circulated as a joint proposal of the British and American delegations 
on July 7.15 It may be assumed, therefore, that the two delegations had 
settled their differences of opinion on the provisions dealing with changes 
in par value. It is interesting, however, that even when Commission I had 
completed its task and was reporting to the plenary session of July 20, 
1944, the reporting delegate felt impelled to mention the two competing 
philosophies that had shaped the exchange rate provisions: 


There were some who attached so much importance to exchange sta- 
bility that they desired to give the Fund great authority to prevent 
changes in exchange rates; while others started from the position that 
this was a matter of sovereign right and that there should be no sug- 
gestion of interference on the part of the Fund. In the end a text was 
developed and incorporated in the Articles of Agreement which steers 
a course between these two extreme views." 


119 ibid. 582-588. 12 J thid. 84, 
18 1 Procs. and Docs. 21-60. 14 Ibid. 38. 
18 Ibid. 270-271. 18 Thid, 868. 
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The joint proposal of July 7 began with provisions that are in substantial 
conformity with the final provisions of Article IV, Section 4(a), and Article 
IV, Section 5, although there are differences of language, a more extensive 
concept for the last sentence of what became Section 5(f), and a different 
arrangement of the various provisions of Section 5. The last paragraph in 
the proposal is the forerunner, with little modification, of Article IV, Sec- 
tion 6: 


Section 4c. If a member alters the par value of its currency despite the 
objection of the Fund, in cases where the Fund is entitled to object, 
the member shall be ineligible to use the resources of the Fund unless 
the Fund otherwise determines and if, after the expiration of a rea- 
sonable period of time, the difference between the member and the 
Fund continues, the matter shall be subject to the provisions of Article 


VII, Section -————. 


The italics are in the original, possibly in order to draw the attention of 
delegates to the fact that this part of the proposal was new. The reference 
to “Article VIII, Section ” is to provisions which dealt with with- 
drawal.” The text of Article IV, Section 6, in its final form, subject to one 
difference, appears for the first time in the first draft of the Articles prepared 
for the Drafting Committee, apparently on July 12, 1944.18 The one differ- 
ence is that the reference to Article XV, Section 2(b), appeared first as a 
reference to the predecessor of Article XV, Section 2, and then to that pro- 
vision as a whole.2® This change, which confined the reference to Section 
2(b), was an essential step in the solution.”° 

In its final form Article IV, Section 6, was a compromise which does not 
grant a member the right to change the par value for its currency despite 
the objection of the Fund in cases in which the Fund is entitled to object,” 
but which accepts the principle that if a member makes a change of this 
kind it will not be considered to be in violation of its international obliga- 
tions. The principle was made effective by insulating the consequences of 
an “unauthorized change” of par value from Article XV, Section 2(a), and 
by emphasizing this in Article XV, Section 2(b). The drafting history is 
relevant because it shows that the reference to Article XV, Section 2, and 
its predecessor was narrowed down to Article XV, Section 2(b). The sig- 
nificance of avoiding a reference to Section 2(a) is that Section 2(a) speaks 
of a member which “fails to fulfill any of its obligations under this Agree- 
ment.” When the drafters had no wish to avoid the conclusion that a mem- 
ber would be failing to fulfill its undertakings, they simply relied on Article 
XV, Section 2(a). Article XIV, Section 4, concludes with the sentence: “If 
the Fund finds that the member persists in maintaining restrictions which 
are inconsistent with the purposes of the Fund, the member shall be sub- 
ject to Article XV, Section 2(a).” 


17 [hid. 52-53, 272-273. 18 Ibid. 522. 

19 Ibid. 662 (Drafting Committee text of July 16). 

20 Ibid. 772. The change was made in the second report of the Drafting Committee 
(apparently of July 18). 

21 The Fund has no right to object under Art. IV, Sec. 5{c) (i) or (e), 
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The full significance of the absence of a reference to Article XV, Section 
2(a), in Article IV, Section 6, becomes clear when it is noted that Article 
XV, Section 2(a), deals with the ineligibility of a member to use the Fund’s 
resources, i.e., to make purchases of the. currencies of other members from 
the Fund. Article IV, Section 6, also provides that a member shall be in- 
eligible to use the Fund’s resources. Moreover, a member making an un- 
authorized change of par value becomes ineligible without the declaration 
of ineligibility by the Fund which is necessary to make a member ineligible 
under Article XV, Section 2(a). A member need not become ineligible 
under Article IV, Section 6, if the Fund thinks that the member should 
continue to have access to the Fund’s resources. but the Fund must then 
take a decision to prevent ineligibility from arising. Article XV, Section 
2(a), itself makes it clear that the ineligibility procedures of Article IV, 
Section 6, are distinct from those of Article XV, Section 2(a), by declaring 
that “Nothing in this Section shall be deemed to limit the provisions of 
Article IV, Section 6... .” 

It has been seen that there was no controversy about the appropriateness 
of ineligibility as a consequence of what was finelly called an unauthorized 
change of par value. One of the purposes of the Fund is to assist members 
to establish and maintain effective par values that carry the endorsement 
of the Fund, and for this reason a member's access to the Fund’s resources 
is interrupted without the necessity for a decision by the Fund when the 
member makes an unauthorized change of par value. The automatic char- 
acter of ineligibility could create the mistaken impression that an unau- 
thorized change of par value is not simply a failure to fulfill obligations 
but a particularly heinous failure. There is no rule of law or logic, however, 
which declares that ineligibility can be associated only with a failure to 
fulfill obligations. The compromise represented by Article IV, Section 6, 
was explained as follows in the Report of July 12, 1944, by Committee 2 
to Commission I of the Bretton Woods Conference when approving the 
joint proposal of the British and American delegations: 


The Canadian Delegate wished to record his observation that these 
sections, as approved, allow a member country to change its rate with- 
out the approval of the Fund, and yet remain a member in good 
standing. He thought that the provisions of the Joint Statement re- 
garding changes in exchange rates had provided a happy compromise 
between exchange rigidity and exchange fexibility. The clause evi- 
dently represents a compromise between international agreement and 
control on the one hand and national autonomy on the other. The 
Fund will have, if not the arm of justice to inspire some respect, at least 
an argumentum ad crumenam; it is entitled to refuse the use of its 
resources to a member country which has altered the par values 
of its currency despite the objection of the Fund.” 


The absence of the arm of justice refers to the treatment of the unauthorized 
change as something other than a failure to fulfill undertakings; the argu- 
mentum ad crumenam is ineligibility to use the Fund's resources. 


22 1 Procs. and Docs. 557. See also pp. 271, 463, 
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The difference between a failure to fulfill obligations and an unauthorized 
change of par value is emphasized by Article XV, Section 2(b), when it 
deals with the power of the Fund to require a member to withdraw “if, 
after the expiration of a reasonable period the member persists in its 
failure to fulfill any of its obligations under this Agreement, or a difference 
between a member and the Fund under Article IV, Section 6, continues. .. .” 
The theory of the provision is that, although an unauthorized change of 
par value is not a failure to fulfill obligations, it is nevertheless so serious 
a departure from the principle of the Articles that exchange rates are a 
matter of international concern that the Fund should be able to conclude 
that the continued membership of the country would be little more than 
formal. The Fund is not bound to insist on the withdrawal of a member 
after the expiration of a reasonable period, and it is not even required to 
define what it will regard as a reasonable period in any case of an unau- 
thorized change of par value. These provisions follow the British proposal 
that a member should not be required to withdraw automatically, or should 
not feel under any pressure to withdraw, because it makes an unauthorized 
change of par value, and that it would be more useful to attempt to resolve 
the difference of opinion between the member and the Fund while the 
member continues to be held to the performance of its obligations under the 
Articles, 

A difference of opinion between the Fund and a member that has made 
an unauthorized change of par value could be resolved by the adoption of 
a further par value in which the Fund concurred or by the withdrawal of 
the Fund’s objection to the change that has been made, which would be 
equivalent to concurrence. There has been only one unauthorized change 
of par value in the history of the Fund. This was the change made by 
France on January 26, 1948, when it adopted both a new par value in which 
the Fund refused to concur and discriminatory multiple currency practices 
which the Fund refused to approve.” France eliminated the multiplicity 
of exchange rates in September, 1949, but a new par value was not proposed 
until December 27, 1958. The Fund concurred in the proposal on the same 
date, and the new par value became effective on December 29, 1958. 
France became ineligible under Article IV, Section 6, when it made the 
unauthorized change of par value; the Fund terminated the ineligibility of 
France on October 15, 1954. The Fund at no time established a “reasonable 
period” under Article IV, Section 6, for the purpose of withdrawal. 


Tue CIRCUMSTANCES OF UNAUTHORIZED CHANCES 


Nothing in Article IV, Section 6, permits a member to ignore its obliga- 
tions under Article IV, Section 5, if it wishes to make a change in the par 
value for its currency. Any change of par value must be the subject of a 
proposal to the Fund. A member may not propose a change except to 
correct a fundamental disequilibrium. The member may not make a change 
before it has consulted the Fund. If the member does not observe any one 


23 1948 IMF Annual Report 36-38, 76-78. 
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of these obligations in any case in which it makes a change, it will be 
failing to fulfill its obligations within the meaning of Article XV, Section 2. 

In addition, a member must obtain the concurrence of the Fund before 
making a change in par value. It should not escape the reader's attention 
that the Fund is called on to “concur” in a change of par value and not to 
“approve” it, which would have been the function of the Fund if the lan- 
guage of the Joint Statement had been adopted. The difference in language 
is one way in which the Articles recognize the retention by members of con- 
siderable authority in connection with par values. Only a member can 
propose a change in the par value of its currency, and, if the Fund accepts 
the change, it “concurs” in the proposal. 

There are two limited categories of cases in which the Fund has no power 
to object or the concurrence of the Fund is not needed. The Fund has no 
power to object if a proposed change, together with all preceding changes, 
whether devaluations or revaluations, does not exceed a total of ten percent 
of the original par value.** The purpose of this provision was to give 
members a limited freedom to change par values in the uncertain conditions 
that were likely to prevail for a time after the war, but the operation of 
the provision is not confined to any particular period, and a member that 
has not yet exercised its freedom may exercise it even today. The second 
provision, under which the concurrence of the Fund is not necessary for 
a change in par value, refers to a change that “does not affect the inter- 
national transactions of members of the Fund.” ** The provision was intro- 
duced in the Articles at the instance of the Russian Delegation at Bretton 
Woods, which felt that a change in the par value of a currency that was 
not in use internationally was not a matter of international concern in the 
same sense as changes in the par values of other currencies. It has not been 
necessary for the Fund to determine whether there could be a change in 
the par value of such a currency that would have no economic effects on 
the international transactions of members.”® 

Even proposals to make changes when the Fund has no power to object 
or the concurrence of the Fund is not necessary may be made only to cor- 
rect a fundamental disequilibrium, and the changes may be made only 
after the Fund has been consulted. In these cases, the changes are not 
ones to which the Fund is entitled to object, and therefore changes of 
this character can never be unauthorized changes of par value. For other 
changes the concurrence of the Fund is necessary, and the Fund is entitled 
to object and withhold its concurrence, but members have retained the au- 
thority to make these changes despite the objection of the Fund without the 
risk of any judgment that they have failed to fulfill their obligations if they 
exercise this authority. But the Articles do not go so far as to provide that 
members are entitled to make these changes, and their consequences may 
be indistinguishable from a failure to fulfill obligations. If it is not pos- 
sible to force this solution into some traditional legal category, this means 
only that traditional legal categories have been expanded. 

24 Art, IV, Sec. 5(c) (i). 25 Ibid., Sec. 5(e). 

28 See 1 History 360. 
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THE Errects or UNAUTHORIZED CHANGES 


Not all the legal effects of an unauthorized change of par value have 
been determined by the Fund. The one case involving an unauthorized 
change was complicated by the member’s adoption of other exchange prac- 
tices. There is little experience, therefore, on which to base a comprehen- 
sive statement of the legal effects of an unauthorized change of par value. 
In addition, the widespread convertibility of currencies and freedom for 
exchange markets, and the performance of exchange rate obligations by the 
intervention of monetary authorities in the market, have helped to bring 
about conditions that are radically different from those that prevailed in 
the days of broad exchange controls. 

If the proposal of the British Delegation at Atlantic City that a member 
should be entitled to change the par value for its currency notwithstanding 
the objection of the Fund had been accepted, the probable legal result 
would have been that any par value so adopted would have been binding 
for all purposes under the Articles. In the case of France, the Fund re- 
fused to consider the proposed new par value in isolation from the dis- 
criminatory multiple currency practices which the Fund decided not to 
approve. The Fund held that the former par value was no longer binding 
on other members, and that they were not bound to confine exchange trans- 
actions in their territories between their currencies and the French franc 
within the prescribed margins of the former par value. The Fund took the 
same position in relation to the new par value and the other rates of ex- 
change, but it reminded all members that they were bound by their under- 
taking in Article IV, Section 4(a), to “collaborate with the Fund to promote 
exchange stability, to maintain orderly exchange arrangements with other 
members, and to avoid competitive exchange alterations.” The Fund de- 
cided that the adoption of rates of exchange based on the new par value 
resulting from the unauthorized change would be consistent with that un- 
dertaking, but members would have to get specific approval for any other 
rate of exchange.?’ What is interesting about this solution is that, although 
the Fund started from the proposition that the new par value did not bind 
other members, it went on to approve rates of exchange based on that par 
value. 

Even if there had been no discriminatory multiple rates of exchange, 
the same solution might have been followed. The refusal by other members 
to permit exchange transactions in a currency on the basis of a par value 
which the issuer was observing could lead to disorderly consequences. The 
new par value, however, might constitute a competitive exchange deprecia- 
tion. The promotion of exchange stability, the maintenance of orderly 
exchange arrangements, and the avoidance of competitive exchange de- 
preciation are all purposes of the Fund. A solution which enables the Fund 
to examine the circumstances of an unauthorized change of par value and 

27 Joseph Gold, “The Duty to Collaborate with the International Monetary Fund and 


the Development of Monetary Law,” in Law,, Justice and Equity 143-146 (edited by 
R. H. Code Holland and G. Schwarzenberger; London and Dobbs Ferry, N. Y., 1967). 
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to call for an appropriate response by members under Article IV, Section 
4(a), puts the Fund in the best position to safeguard the Fund’s purposes. 
Prima facie the appropriate response would be recognition of the new par 
value, but the Fund would have the opportunity to find that this would 
be more injurious to the purposes of the Fund than some other reaction. 


FLUCTUATING RATES 


It is unlikely that the drafters of the Articles expected that unauthorized 
changes of par values would be commonplace, but they might have been 
surprised by a forecast that only one case would occur in the first quarter- 
century of the history of the Fund. A decision adopted by the Executive 
Directors on March 1, 1948, may help to explain why there has been only 
one case. The decision recognizes that the extent of a change in par value 
that is necessary to correct a fundamental disequilibrium cannot be deter- 
mined with precision and that a member proposing a change should be 
given the benefit of any reasonable doubt.” Another explanation may be 
the Fund’s reluctance to define “fundamental disequilibrium” and its pref- 
erence for a pragmatic approach to the application of the concept. Yet 
another explanation may be that when, in some cases, a member has been 
uncertain about the appropriate par value for its currency, it has preferred 
to “free” the rate instead of proposing a new par value. In the result, the 
adoption of a fluctuating rate for a currency, for which no special pro- 
vision was made in the Articles, has been a more common phenomenon 
than an unauthorized change of par value. 

In the cases that have been referred to, the member has decided, be- 
cause of its special difficulties, not to observe its obligation to take appro- 
priate measures to permit exchange transactions involving its own and 
other members’ currencies to take place in its territories only at rates of 
exchange within the margins of parity that are prescribed by the Articles. 
At the same time, the member does not adopt a new par value, whether 
authorized or unauthorized, so that the exchange rate for its currency may 
be determined by market forces, with more or less control of those forces 
by the member’s monetary authorities. In these circumstances, the rate 
of exchange for the member’s currency may fluctuate, although the general 
movement of the rate is likely to be in the direction of either a depreciation 
or an appreciation. The rate of exchange may become stable, however, 
and remain unchanged, or virtually unchanged, for a substantial period, 
so that to call it a fluctuating rate is somewhat misleading. In these cir- 
cumstances, there is no more than the possibility of fluctuation and that 
exists because the member has announced that it is not observing its ex- 
change rate obligations. Fluctuating rates in the sense that has been ex- 
plained here have been adopted by Canada from September 30, 1950, to 
May 2, 1962, and again since May 31, 1970, by Mexico from July 22, 1948, 

28 Selected Decisions of the Executive Directors and Selected Documents (Washing- 


ton, D, C., IMF, Fourth Issue, April, 1970; hereinafter referred to as Selected De- 
cisions), p. 18. 
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to June 17, 1949, and by the Federal Republic of Germany from Septem- 
ber 30, 1969, to October 26, 1969. 

A member which adopts a fluctuating rate is not observing its under- 
taking to permit exchange transactions in its territories to take place only 
within the margins prescribed by the Articles, and therefore it is failing to 
fulfill its obligations within the meaning of Article XV, Section 2. The 
Articles of Agreement provide only for the immediate substitution of a new 
par value for a par value that is found to be inappropriate. There is no 
provision for a transitional period in which the exchange rate is allowed to 
fluctuats so that the member can test the market in order to see at what 
level the new par value should be established. There has been much de- 
bate of the question whether the absence of such a provision is a weakness 
of the Bretton Woods system. 

It follows from the principle that a member can move only from one par 
value to another par value that, until a new par value is established, the 
one last established under the Articles remains the par value for the pur- 
poses of the Articles, no matter how unrealistic it becomes because of the 
development of exchange rates in the market. If the Fund has to carry 
out operations and transactions in the member's currency, it is likely to 
decide that its holdings of the member’s currency shall be adjusted so that 
their gold value is maintained. The adjustment will be made by the pay- 
ment of further currency by the member to the Fund if the Fund concludes 
that the currency has depreciated to a significant extent within the mem- 
ber’s territories, or by the return of currency by the Fund to the member 
if the Fund concludes that the currency has appreciated. The Fund will 
then conduct its operations and transactions in the currency and make 
calculations involving it at the new “book rate” 3° Any other procedure 
could lead to a chaotic situation. In addition, if the Fund had to apply 
the par value to its operations and transactions in the currency, requests 
to purchase the currency from the Fund would probably cease in the case 
of depreciation and might be all too frequent in the case of appreciation. 
The reverse might be expected in connection with payments to the Fund. 
Because of the complexities of operations and transactions in, and calcula- 
tions involving, a currency which fluctuates in value, the Fund has adopted 
a general decision which it may apply to such a currency and which at- 
tempts to resolve all the problems that can arise.** 

If the exchange rate for a currency fluctuates, and the Fund’s holdings 
of the currency have been adjusted under the decision in order to reflect 
fluctuations in the rate and in this way maintain the gold value of the 
Fund’s holdings, the par value, though still the legal par value under the 
Articles, has only symbolic significance. What it symbolizes is that the 
member is failing to perform its obligation to render the par value effective. 
Other members are not bound to ensure that exchange transactions in their 
territories involving the currency that fluctuates in value take place only 

29 2 History 152-173. 


30 Joseph Gold, Maintenance of the Gold Value of the Fund’s Assets (IMF Pamphlet 
Series, Nc. 6, 1965). 81 Selected Decisions 7-11. 


1971} INTERNATIONAL ECONOMIC RELATIONS 125 


within the prescribed margins of the par value. The principle on which 
the exchange rate provisions of the Articles are besed is that each member 
is obligated to maintain the value of its currency. If it fails to observe this 
obligation, it does not transfer the burden to other members. It must not 
be assumed, however, that other members may do as they please in fixing 
rates of exchange between their currencies and the currency that fluctuates 
in value. The Fund has the same rôle in relation to currencies that fluctuate 
as it has to unauthorized changes of par value: it will seek to ensure that 
as little harm as possible is done to the purposes of the Fund. 

Of course, if a member fails to fulfill any of its obligations under the 
Articles, the Fund may react by applying sanctions. It may declare the 
member ineligible to use the Fund’s resources ** and, if the member per- 
sists in its failure, the Fund may require the member to withdraw. The 
Fund has a discretion in deciding whether or not to apply these sanctions. 
It need not declare the member ineligible and, if it does decide to follow 
that course, it is not bound to take the further step of requiring withdrawal. 
In practice the Fund has not applied these sanctions against any of the 
members that adopted a fluctuating rate for their currencies.** The Fund's 
attitude to the application of sanctions is less interesting for the present 
purpose than the fact that the Articles do not impose an automatic sanc- 
tion on a member that adopts a fluctuating rate for its currency. The 
contrast with the unauthorized change of par value is sometimes regarded 
as a legal anomaly. If a member makes an unauthorized change of par 
value, it is nevertheless maintaining defined rates of exchange for its cur- 
rency because it will be permitting exchange transactions only within the 
margins from the new par value that are prescribed by the Articles. The 
rates of exchange are confined to these limits and they give the same assur- 
ance to parties engaged in conducting international transactions and making 
international payments that they receive from a par value in which the 
Fund has concurred. A fluctuating rate, however, does not give this as- 
surance, because the member does not undertake to keep exchange rates . 
within margins around a par value. It can be regarded, therefore, as a 
régime which is less compatible with the exchange-rate objectives of the 
Articles. Yet the adoption of an unauthorized change of par value leads to 
an automatic ineligibility to use the Fund’s resources, whereas the adoption 
of a fluctuating rate does not. 

The explanation of the apparent anomaly is implicit in what has been 
said about the compatibility of the two régimes with the exchange-rate ob- 
jectives of the Articles. It was foreseen that a member might be disposed 
to act on its own conviction of what the par value for its currency should 
be, but it was assumed that the member would remain within the frame- 
work of fixed rates of exchange. It was thought desirable to make special 
provision for a member in those circumstances by protecting it against the 
charge of wrongdoing. No concessions were made in favor of a member 
that breaks out of the framework of fixed rates and institutes a fluctuating 
rate for its currency. 


82 Art. XV, Sec. 2(a). 88 9 History 582-588. 
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MULTIPLE CURRENCY PRACTICES 


There is another feature of the exchange-rate provisions of the Articles 
that seems anomalous. It has been seen that a member is not authorized 
to move from a par value to a fluctuating rate but must adopt a new par 
value if it does not intend to maintain the one already established under 
the Articles. From the standpoint of the Fund, the proposition can be 
restated in terms of the Fund’s lack of authority to approve a fluctuating 
rate even as a brief transition to a new par value. For the purpose of this 
proposition a fluctuating rate means a unitary rate. Although the rate may 
move without reference to a fixed point (i.e., a par value), any movement 
determines the rate in relation to all other currencies and to all payments. 
A change in the exchange value of the currency does not disturb a har- 
monious pattern of exchange rates in terms of all other currencies, based 
on their par values, and it does not produce different rates of exchange for 
different categories of payments. 

There are exchange rate régimes, however, in which this harmonious 
pattern may not prevail. There may be rates of exchange for a currency 
that are not uniformly related to the par values of other currencies or are 
not uniform for all payments. It is within the power of the Fund to au- 
thorize these regimes as involving multiple currency practices or discrimi- 
natory currency arrangements. Under Article VIII, Section 3: 


No member shall engage in, or permit any of its fiscal agencies re- 
ferred to in Article V, Section 1, to engage in, any discriminatory cur- 
rency arrangements or multiple currency practices except as authorized 
under this Agreement or approved by the Fund. If such arrangements 
and practices are engaged in at the date when this Agreement enters 
into force the member concerned shall consult with the Fund as to their 
progressive removal unless they are maintained or imposed under Ar- 
ticle XIV, Section 2, in which case the provisions of Section 4 of that 
Article shall apply. 


The absence of uniformity in the exchange rate for a member’s currency 
for the purposes of all payments results in multiple currency practices. 
The absence of uniformity in relation to other currencies constitutes both 
multiple currency practices and discriminatory currency arrangements. 
There will be discrimination because the rate in relation to the currencies 
of some members will necessarily be more favorable to them than the 
rates for the currencies of other members. If a member employs multiple 
currency practices, some of the rates of exchange may be fixed and some 
may fluctuate. The member may enforce fixed rates in relation to some 
currencies or for some payments, but allow other rates to fluctuate. 

The Fund’s authority under Article VIII, Section 3, extends to all cases 
of multiple currency practices, including those that take the form of 
fluctuating rates of exchange.** The powers of the Fund, therefore, en- 
able it to approve a fluctuating rate if it is a multiple currency practice 
but not if it is a unitary rate for the currency. Multiple currency prac- 
tices are likely to diverge further from the objectives of the Fund than a 


34 Selected Decisions 104-105. 
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unified rate because of the restrictive and possibly discriminatory effects 
of the former. This judgment is more likely to be valid if there is a 
multiplicity of rates for payments and transfers for current transactions. 
It does not follow, however, that a unified rate is inoffensive. The un- 
certainty which it creates is itself incompatible with the objectives of the 
Fund, and this incompatibility would be seriously intensified if the rate 
were managed in such a way as to become unfairly competitive. Although 
a safe judgment can be made only in relation to the facts of an actual case, 
the generalization that a unified rate is likely to be less disturbing than 
multiple currency practices is defensible. Why, then, are the Fund’s 
powers of approval applicable only to the less preferable of the two ex- 
change-rate regimes? 

The answer is supplied less by logic than by history. Multiple currency 
practices were common when the Articles were drafted. One reason, but 
not the exclusive reason, for them in some countries was that they had the 
same effect as exchange restrictions but did not call for the same compli- 
cated administration as exchange control. Members of the Fund were to 
be allowed to retain multiple currency practices, but with the under- 
standing that they would be removed progressively. It was assumed that, 
once a member was able to unify its structure of exchange rates, it would 
be in a position to operate with an effective par value, and there would be 
no need or justification for a unitary fluctuating rate. The analysis is not 
quite so simple, however, because the Fund’s power to approve multiple 
currency practices is not confined to cases in which the movement is towards 
the unification of exchange rates by the elimination of multiplicity in them. 
It is within the discretion of the Fund to approve an introduction of or 
proliferation in multiple currency practices, although undoubtedly there 
would have to be some adequate reason for the approval of a develop- 
ment that fundamentally had to be regarded as retrogressive. Moreover, 
approval could be no more than temporary and confined to the period in 
which the special circumstances that had led to the development continued 
to justify it. 


CONCLUDING REMARKS 


One of the major advances in the creation of an international monetary 
law was the acceptance of the principle at the Bretton Woods Conference, 
at which the Articles of Agreement of the International Monetary Fund 
were drafted, that the exchange rate for a member’s currency is a matter 
of international concern. In the negotiation of the Articles, however, there 
was a conflict of opinion on the way in which authority over the exchange 
rate of a member's currency was to be apportioned between the member 
and the Fund. A major contribution to the resolution of the conflict was 
the concept of an unauthorized change of par value. This concept en- 
ables a member to make a change in the par value of its currency in certain 
circumstances, notwithstanding the objection of the Fund, without being 
in breach of any international obligation. A member making an unauthor- 
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ized change will be cut off automatically from access to the Fund’s re- 
sources, but the Fund may prevent this ineligibility from arising. 

An unauthorized change of par value assumes the adoption of a new 
par value and the existence of fixed rates of exchange based on that par 
value. The special treatment of an unauthorized change of par value has 
not been accorded to a unitary fluctuating rate. A member that has such 
a rate necessarily will be in violation of its obligations because the par 
value last established under the Articles remains the par value in con- 
templation of law, and the member will not be taking appropriate measures 
to permit exchange transactions only within the prescribed margins around 
that par value. Nevertheless, there is no automatic ineligibility to use 
the resources of the Fund in chese cases, although the Fund can decide to 
impose ineligibility if it sees ft. It can be said, therefore, that the Articles 
treat the violation less harshly than the non-violation. Yet another curi- 
osity of the legal apparatus is that, although the Fund cannot approve a 
unitary fluctuating rate, it car approve a fluctuating rate if it is a multiple 
currency practice. 

Time has emphasized what seem to be the anomalies that analysis brings 
to light. There has been only one unauthorized change of par value in the 
history of the Fund. Unitary fluctuating rates have been more frequent. 
On four occasions a member that had had an effective par value resorted 
to a unitary fluctuating rate, and in some other cases a member unified 
multiple currency practices by adopting or maintaining a single fluctuating 
rate without adopting a new par value. Multiple currency practices have 
been even more common than unitary fluctuating rates, although the Fund 
presses for the simplification and elimination of multiple rates of exchange, 
and is resolutely opposed to those that are discriminatory. On a number 
of occasions, the Fund has made its resources available to members in or- 
der to enable them to progress towards a unitary fixed exchange rate. ‘In 
some of these cases the Func has not flinched from urging a member to 
allow the rate to move in acccrdance with market forces as the best means 
of achieving an ultimate stability. 


EDITORIAL COMMENT 
Joser L. Kunz, 1890-1970 


The death of Josef Laurenz Kunz on August 5, 1970, is a grievous loss 
to international legal scholarship. Born in Vienna, April 1, 1890, he settled 
in the United States in 1932, and became a United States citizen. After 
studies in Paris and London, he earned a doctorate in law at the Univer- 
sity of Vienna in 1913, and a doctorate at the same university in political 
science in 1921. He was later made Doctor honoris causa of the National 
University of Mexico. 

Before coming to the United States, where he taught international law at 
the University of Toledo Law School from 1934 until his retirement, Kunz 
had been privat-docent in international law at the University of Vienna 
and had been consultant for the Hungarian Ministry of Foreign Affairs 
in the Hungarian-Rumanian Optants case. He had already established 
his name as a legal scholar of distinction by publishing, inter alia, Die 
Volkerrechtliche Option, Vol. I (1925), Vol. II (1928), Die Anerkennung 
von Staaten und Regierungen im Völkerrecht (1928), and Die Staaten- 
verbindungen (1929), as well as contributing some thirty articles to Karl 
Strupp’s Wörterbuch des Vélkerrechts. 

After settling in the United States, Kunz continued his prolific and per- 
ceptive contributions to international law and developed an interest in 
Latin American legal philosophy, law and practice, publishing many mono- 
graphs in Spanish. Elected to the Board of. Editors of the AMERICAN 
JOURNAL or INTERNATIONAL Law in 1944, Kunz faithfully contributed to its 
pages critical, constructive and lucid comments on current questions of in- 
ternational law and matters of legal theory which always commanded his 
interest. The range and depth of his scholarship were immense. He pub- 
lished over six hundred book reviews; and some forty of his selected articles 
are reprinted in The Changing Law of Nations—Essays on International 
Law, by Josef L. Kunz (1968 }.? 

Kunz achieved a lifelong ambition when he was elected Associate of 
the Institut de Droit International in 1957, and Member in 1965, but, with 
failing health, he characteristically resigned in 1969 in order to make room 
for younger men in its limited membership. 

The catholicity of his interests, the ebullience and charm of his con- 
versation, and the warmth of his personality were a joy to those who knew 
him. His great learning and skills in legal analysis were a constant stim- 
ulus, and these are fortunately available to posterity in his published work. 

Herserr W. Briccs 


1 See review by Quincy Wright, 63 A.J.LL. 348 (1969). See also, for lists of 
publications by Kunz, Annuaire de VInstitut de Droit International, Session d’Amster- 
dam, 1957, Vol. II, pp. 505-510, and Analytical Index, American Journal of Interna- 
tional Law, ete., 1941-1960, pp. 277-279 (1968). 
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Qurxcy Wricut, 1890-1970 


On October 17, 1970, the 3oard of Editors of this Journat lost its senior 
member in length of service, Quincy Wright, who became a member of the 
Board in 1923 and served for nearly half a century. Readers of the JOURNAL 
over the years are well awere of the extent of Professor Wright’s contri- 
butions to its pages on subjects ranging over the whole field of international 
law. Professor Wright was a widely known scholar, teacher and writer 
who devoted his activities to the study of war and the exposition of the 
means to preserve and restore peace in the world. He was a constant 
contributor to the JOURNAL, and its pages carry his articles and comments 
on the rules of law involved not only in the major wars but also in the 
lesser international disputes and conflicts of this century, from the bom- 
bardment of Damascus and the Mosul dispute in the early 1920’s to the 
Middle East conflict of today. | 

Professor Wright had a long career as a teacher, first as an instructor in 
international law at Harvard University, then as Professor of Political Sci- 
ence at the University of Minnesota from 1919 to 1923, at the University of 
Chicago from 1923 to 1931, and subsequently as Professor of International 
Law at the University of Chicago, where he became professor emeritus in 
1956. He taught at the University of Virginia as Professor of International 
Law from 1958 to 1961, wken he became professor emeritus. After his 
retirement from the Universizies of Chicago and Virginia, Professor Wright 
was visiting professor at the Indian School of International Studies at New 
Delhi, American University at Cairo, Egypt, Ankara University, Turkey, 
Makerere University, Uganda, and Columbia, Cornell, Syracuse and Rice 
Universities in the United States. 

During World War II Professor Wright served as consultant to the De- 
partment of State, and, during the Nuremberg Trials, was technical adviser 
to the U. S. member of the International Military Tribunal. He was later 
consultant to the U, S. High Commissioner for Germany. 

Professor Wright was active in many professional and scholarly organi- 
zations and served as president of several of them, including the American 
Association of University Professors, the American Political Science Asso- 
ciation, the International Political Science Association and the United Na- 
tions Association of Greater Chicago. He was President of the American 
Society of International Law from 1955 to 1956. He was an Associate 
Member of the Institut de Droit International. In 1953 he shared with 
Professor William F. Cottrell of the University of Miami the Norwegian 
Science Prize for research im peace, and had recently been proposed for 
the Nobel Peace Prize. | 

Professor Wright's presence and views will be sorely missed both in the 
pages of the Journat and in the gatherings of its editors, as well as in the 
annual meetings of the American Society of International: Law, where he 
contributed so much to the discussions. He joined the Society in De- 
cember, 1916, and was a member emeritus. 

He was the author of several books dealing with questions of war and 
peace and international law. There will be published in a later issue of 
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the Journat a full critique of Professor Wright’s contributions to the pro- 
motion of the Society’s purpose, as expressed in the motto on its seal, 
“Inter gentes jus et pax,’ which appears on the cover of the JounnaL. His 
colleagues can presently express only their deep sense of loss of a genial 
friend and inspiring scholar and teacher. 

ELEANOR H. Finca 


Arctic ANTI-PoLLUTION: Dors CANADA MAKE— 
OR BREAK—INTERNATIONAL LAWP 


The seas continue to be fertile for international law and for international 
controversy garbed as controversy about law. Canada’s recent actions 
with respect to the Arctic Sea and United States reactions to them might 
have been couched in the favored lawyer’s latinisms: mare liberum and 
res communis omnium, pacta sunt servanda and rebus sic stantibus, lex 
lata and de lege ferenda, non liquet, consensus omnium and opinio iuris, 
as well as that classic of legal as of other human argument, tu quoque.t 

The story to date has been widely told. Briefly, last spring Canada en- 
acted two statutes: one extended Canada’s territorial sea to twelve miles 
and authorized the establishment of exclusive fishing zones beyond twelve 
miles; the other declared an “anti-pollution” zone up to 100 nautical miles 
from Canada’s Arctic coast,? forbade pollution in that zone, imposed pen- 
alties and civil liability for violations (including unintentional violations), 
and authorized comprehensive regulation and inspection of vessels to pre- 
vent pollution. At the same time, Canada modified its declaration under 
Article 36 of the Statute of the International Court of Justice to decline 
compulsory jurisdiction as regards issues arising out of its anti-pollution 
measures. 

The United States reacted publicly and sharply, criticizing Canada for 
acting unilaterally instead of pursuing change by international agreement, 
challenging the legality of her actions, and offering to have them litigated 
before the International Court of Justice. Canada replied, equally tartly, 
that repeated efforts to obtain satisfactory international agreement had 
failed and that it “cannot accept in particular the view that international 

1 Not irrelevant were some renowned Jatinate derivatives: laissez-faire and fait 
accompli and classic manifestations of Georges Scelle’s dédoublement fonctionnel. 

2 The legislation on pollution discussed here appears as Bill C-202, 2nd Sess., 28th 
Parliament, 18-19 Elizabeth II, c. 47 (1969-70). It is reprinted in 9 Int. Legal Ma- 


terials 543 (1970). Canada’s declaration concerning the compulsory jurisdiction of the 
I.C.J. is there at p. 598. 

3 E.g, any deposit of waste must be reported (Sec. 5). The Governor in Council 
can require evidence of financial responsibility as a condition of passage (Sec. 8). 
He is authorized to prescribe shipping safety control zones, establish regulations for 
ships navigating in those zones and prohibit navigation by vessels that do not comply; 
regulations may include requirements for hull and fuel tank construction, navigation 
and safety equipment, pilotage and ice-breaker escort (Secs. 11, 12). He may order 
the removal or destruction of ships or cargo which threaten pollution (Sec. 13), and 
may appoint officers with comprehensive powers to inspect vessels (Secs. 14-17). 
Many of the provisions apply as well to other activities which threaten pollution, e.g., 
the exploration and exploitation of natural resources, 
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Jaw provides no basis” for these measures, but declined to have its anti- 
pollution legislation judged by the Court.* 

Canada surely has some points. The law of freedom of the seas has 
been a law of laissez-faire favoring the shippers of the world. Shipping 
states are potential perpetrators of serious pollution threatening coastal 
states as well as the “commonage” of the seas, but they have the votes at 
conferences and the principle of unanimity to resist comprehensive regu- 
lation. Recent flurries of activity have produced neither cure nor effective 
control, and Canada, in particular, has been outvoted at several anti-pollu- 
tion conferences.’ 

Canada has other kinds of points, too. Needed change in the Jaw has 
often been achieved only by the initiative of interested states. The special 
rights of coastal states (including the territorial sea) began as unilateral 
assertions: in our days, for particular example, the contiguous zone, the 
Truman Proclamation on the Continental Shelf, the United ‘States (and 
Canadian) Air Defense Zones. Special rights at sea have been claimed 
also on bases other than coastal proximity, for example United States (and 
other) nuclear testing areas. 

Canada even has a point in that, virtually by hypothesis, any state which 
seeks to make new law cannot agree to litigate under old law. In fact, 
she has reason to fear that an impartial tribunal would reject her anti- 
pollution regulations. For while Canada has refrained from calling it 
that, she has, in effect, proclaimed a “contiguous zone” for a new purpose, 
with new and radical forms of regulation, and of new and grand dimen- 
sion. The purpose is surely legitimate, is not very different from those 
for which such a zone has been claimed in the past, and is surely within 
the spirit, and perhaps the letter, of the 1958 Convention authorizing 
coastal states to exercise in their contiguous zone “the control necessary” 
to prevent “infringement of . .. sanitary regulations within its territory 
or territorial sea.”* Some of Canada’s regulations, at least, appear reason- 
able enough, and not unlike others now pertaining in contiguous zones; 
some are perhaps novel though not objectionable, if the burden on shippers 
be balanced against the coastal state’s interest; some, for example the as- 
serted right to prescribe the construction of vessels, may or may not be 


4See Summary of Canadian note of April 16 Tabled by the Secretary of State for 
External Affairs in the House April 17. 9 Int. Legal Materials 607 (1970). 

5 The International Convention relating to Intervention on the High Seas in Cases of 
Oil Pollution Casualties, signed at Brussels, 1969, reprinted in 64 A.J.I.L. 471 (1970), 
empowers states to “take such measures on the high seas as may be necessary to prevent, 
mitigate or eliminate grave and imminent danger to their coastline . . . following upon 
a maritime casualty.” This presumably permits action by the coastal state only after 
an accident has occurred. The other Brussels Convention on Civil Liability for Oil 
Pollution Damage (ibid. 481) imposes liability on shipovmers, but there is a ceiling 
on liability in the absence of fault. These conventions do not deal at all with other 
sources of pollution. Canada alone voted against the Liability Convention, and its 
subsequent unilateral action no doubt partly reflects its dissatisfaction with those 
conventions. 

8 Art, 24 of the Convention on the Territorial Sea and Contiguous Zone. 52 A.J.LL. 
840 (1958). 
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“necessary,” but reach farther than states have attempted even in their 
territorial waters. The 1958 Convention, however, provides that the con- 
tiguous zone may not extend beyond twelve miles from the coast; Canada 
has claimed almost ten times that. Canada may be saying that a twelve- 
mile anti-pollution zone is not adequate and perhaps it is not, but oil pol- 
lution was hardly unknown in 1958," and there was no suggestion that there 
could be larger zones by the same or any other name for anti-pollution or 
any other purpose, in some seas if not in others. 

Canada has cited several instances in which others, notably the United 
States, unilaterally asserted exclusive rights at sea, but if the Canadian 
kettle’s response to the United States pot was human enough, it is not 
necessarily decisive in law. The law of the contiguous zone did indeed 
develop in unilateral assertions (some by the United States), but these 
did not infringe deeply on important, bona fide interests of other states 
and, not strongly challenged, they slowly added up to custom modifying 
previous fluid custom. The Truman Proclamation, some think, was mis- 
taken and perhaps unlawful, but whatever law there had been was un- 
certain, hypothetical and largely irrelevant; the proclamation responded 
to a new opportunity in ways which did not affect the perceived rights of 
others; it was immediately accepted and later codified. The Air Defense 
Zone is indeed a kind of contiguous zone, and if it has apparently survived 
as a tacit exception to the 1958 Convention, it is perhaps because states 
did not see any interest to challenge the minor burdens on approaching 
aircraft. Nuclear testing at sea has not claimed permanent rights, has re- 
quired only temporary detour, and its legality has indeed been questioned. 
In other instances, Canada knows, states which have sought to develop 
new law by deviant action met not with acclaim or acquiescence but with 
protest and resistance, and what they proclaimed as new law was received 
as violation of the old. In this instance, Canada has deviated from the law, 
recently codified with the agreement or acquiescence of the mass of nations, 
in ways that continuously challenge important rights of major nations. She 
does not make the case she may be insinuating—that anti-pollution is more 
like air defense (or nuclear testing) than like other sanitary regulations—by 
asserting that “a danger to the environment of a state constitutes a threat to 
its security”: ? the “environment” is a seamless whole, and many activities at 

7 See Arts. 24 and 25 of the Convention on the High Seas, quoted below, note 10. 

8 Forty-four states, including the United States and Canada, signed the 1958 Conven- 
tion on the Territorial Sea and Contiguous Zone, and some 35 have adhered to it. 
While most states (including Canada) have not bothered to adhere, few have ques- 
tioned it and it is commonly accepted that the convention is generally only a codifica- 
tion of customary law. l 

Unilateral regulation of tanker construction in particular would make it possible 
for one state controlling an important passage to prescribe tanker specifications for the 
whole world. Compare Bibb v. Navajo Freight Lines, Inc, 359 U.S. 520 (1959), 
where the United States Supreme Court invalidated as imposing an undue burden on 
interstate commerce a regulation by the State of Illinois requiring interstate trucks to 
have a new kind of mud-guard which might contribute to safety but which was dif- 


ferent from that required by other States. _ 
® See the Canadian reply, cited note 4 above, at p. 608. 
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sea “threaten” it in some degree; but the nations have agreed in the recent 
past on the area in which and the ways by which a coastal state may pro- 
tect the security of its environment. 

Whatever its fortunes would be in a court of law, Canada’s case in the 
relevant diplomatic universe might have fared better but for other cir- 
cumstences. Its principal adversary in this matter is the United States, and, 
for Canada especially, pollution is one of several Arctic issues which are 
part o7 many larger ones. Immediately, too, there are political and eco- 
nomic issues behind the legal issue: The United States has interests in the 
Arctic and some are adverse to Canada’s; it is a major shipper and buys 
oil, while Canada has few ships and sells oil. It is doubtless true, how- 
ever, that the United States is also disturbed by the Canadian “precedent” 
and example, and is championing international law. Canada, unhappily, 
asserts a new and large coastal state jurisdiction at a time when the law 
of the sea is threatened; when, in particular, other coastal states are ex- 
tending into the sea for some or all purposes, and some (notably in Latin 
America) are preaching this practice as a principle that a coastal state 
can take as much of the sea as it wants for any purpose. Canada would 
no dovbt reject that startling view of the international law of the sea. It 
could say that pollution is different and that the Arctic is different, even 
unique, and it seems to blame the United States for not seizing those dif- 
ferences to deny the Canadian action as a precedent to Latin America. 
But how do you prove or persuade, say, poor Peru that its interests in fish 
are less entitled to protection “for mankind” than rich Canada’s concern 
for its Arctic ecology? 

If others might have sought, and might yet seek, to minimize the Cana- 
dian action so as to minimize its example and effect, Canada did not help 
them. It did not purport to act under accepted principles, by invoking 
claims to sovereignty of the area (under the “sector principle’ or on the 
theory that it is an archipelago). It did not limit its regulations to its now- 
extended territorial waters, effectively governing tankers, which can hardly 
avoid them. It did not purport to act within the 1958 Conventions, perhaps 
by proclaiming its regulations as implementing the provisions forbidding 
pollution,’® or by other constructions and distinctions. It did not show 

10 Art. 24 of the Convention on the High Seas provides: 

“Every State shall draw up regulations to prevent pollution of the seas by the dis- 
charge cf oil from ships or pipelines or resulting from the exploitation and exploration 
of the seabed and its subsoil, taking account of existing treaty provisions on the subject.” 

Art. 25 provides: 

“1. Every State shall take measures to prevent pollution of the seas from the dump- 
ing of redioactive waste, taking into account any standards and regulations which may 
be formulated by the competent international organizations. 

“2. AK States shall co-operate with the competent international organizations in tak- 
ing measures for the prevention of pollution of the seas or air-space above, resulting 
from any activities with radioactive materials or other harmful agents.” 52 A.J.LL. 
848 (1958). 

There is no provision for enforcement but unilateral enforcement is not expressly 
excluded. 

The Convention on the Prevention of the Pollution of the Sea by Oil prohibits the 
discharge of oil from vessels within large coastal zones. Both the United States and 
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how anti-pollution differed from other coastal-state interests, perhaps in- 
voking general doctrine tọ justify prescribing for acts which have effect in 
its territory. It did not announce its program as temporary, pending and 
subject to new international legislation, and seek to take pollution out of 
forums where shippers dominate, into others where the world’s coastal- 
state majority could prevail. It might have avoided setting a precedent for 
coastal-state expansion, and set a different, novel, and needed precedent by 
acting (and tailoring its regulations) not in its coastal interests but as a 
member of the community protecting the common interest in the seas. It 
might have dealt with the passage of oil tankers ad hoc and by negotiation, 
as others have done in regard to nuclear vessels passing through their 
waters, or sought limited, general agreement with the United States and 
the few other states that have Arctic interests." 

However legitimate Canadian concerns, however true its accusations 
against shipping states, however urgent the dangers of pollution, the fact — 
is that it is asserting new unilateral rights as a coastal state against the 
world. However good the intentions that pave it, the road newly broken 
is the harder when it is a major deviation from one recently established 
and widely accepted. In international law, too, it “is usually more im- 
portant that a rule of law be settled, than that it be settled right”; 1? in 
international law it is particularly important that when the difficult labor 
of lawmaking finally produces respectable issue, neither product nor process 
be lightly discarded. Surely today, the answer to inadequate law or in- 
adequate process is not in unilateral assertions enhancing national author- 
ity and national judging for oneself and for others. 

Canada has struck a blow against pollution and for today’s crusade for 
the environment, but it is a blow also at international law and its law of 
lawmaking. A blow at international law by Canada is perhaps the most 
unkindest cut of all; for if the Canadas teach that coastal states can decide 
where their interests must prevail over those of others, other coastal states, 
and non-coastal states too, will better the instruction. But the blow need 
not be fatal, either to law, to Canada’s aspiration and reputation as the 
law’s defender, or to the common interests in the sea. Canada’s action 
can be superseded, modified, reinterpreted. But the task is not hers alone, 
and all might begin by recognizing the true issue. Canada has framed 


Canada are parties, the United States with reservations. The convention provides for 
enforcement by the flag state of an offending vessel, but regulation by the coastal state 
is not expressly excluded. 

Compare Art. 2 of the 1958 Convention on the High Seas which provides, inter alia, 
that the freedom of the seas must be exercised “with reasonable regard to the interests 
of other States in their exercise of the freedom of the high seas.” 

11 The United States concluded special agreements with several coastal states to 
ensure passage of the nuclear vessel Savannah through their territorial seas. Compare 
the Agreement for Co-operation in Dealing with Pollution of the North Sea by Oil, 
June 9, 1969. These and other suggestions as to how Canada might have acted to 
avoid giving comfort to the coastal-state onslaught against the law of the sea would 
not, of course, all be equally effective or equally pass legal muster. 

12 Mr. Justice Brandeis dissenting in DiSanto v. Pennsylvania, 273 U.S. 34, 37, 42 
(1927). 
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the issue as freedom of the seas, i.e., laissez-faire for shipping states, against 
adverse rights of coastal nations. But laissez-faire largely prevailed when 
navigation was the principal use of the sea, when freedom of navigation 
did not threaten coastal states or other users and other uses, and shipping 
states had the effective power to make it prevail. Now the uses of the 
seas are many and interdependent, now the fears and interests of coastal 
and other states are many and legitimate, now, happily, military force can- 
not be readily used to protect most of the interests at stake. International 
law, then, has to move quickly in the sea. But if those favored by the old 
Jaw court catastrophe if they merely sit on ancient rights, coastal states 
are hardly likely to make the law that is needed by unilateral assertion. 
For the issue is not in fact between laissez-faire for shippers and laissez- 
faire for coastal states. The seas—all the seas—cry for regulation as a 
veritable res communis omnium. It is not only as regards the resources of 
the sea that the issue is truly between special claims of particular states 
and the “common heritage of mankind.” 
Louis Henxin 


Tat UNITED STATES ASSAULTS THE I.L.O. 


David A. Morse, after twenty-two years of distinguished service as 
Director General of the International Labor Office, was succeeded in May, 
1970, by C. Wilfred Jenks. The election of Dr. Jenks, then Principal 
Deputy Director General and an official of the I.L.O. for almost forty 
years, although closely contested, was widely welcomed, not least by in- 
ternational lawyers, among whom Dr. Jenks had long been so eminent. 
The United States supported Dr. Jenks’ election. 

On July 31, 1970, Congressman John J. Rooney of New York, submitting 
that “this bird Jenks thinks he has inherited the ILO lock, stock and bar- 
rel... ,”+ concluded that “Mr. Jenks needs to be rocked. I know of only 
one way to rock him, cut off his water.”? Congressman Rooney suggested 
that the Assistant Secretary of State for International Organization Affairs 
telephone the Chief of the United States Mission in Geneva, “Ambassador 
Rimestad and tell him to hotfoot it over to Mr. Jenks and tell him before 
nightfall that there will be no money for the ILO... .”3 Congressman 
Rooney did not wish the purposes of this threat to be concealed. On the 
contrary, he declared that “. .. Mr. Jenks should have a copy of this 
record air mailed to him as soon as it is printed. . . . Maybe it will help 
him‘*.... He might change his mind. I will lay odds that he eventually 
will.” § 

The subject of the change so to be induced in the mind of the I.L.O.’s 
Director General was the appointment of an Assistant Director General of 

1 Hearings before a Subcommittee of the Committee on Appropriations, House of 
Representatives, 91st Cong., 2nd Sess., “Additional Testimony on the International 
Labor Organization,” p. 79. 


2 Ibid. 69. 8 Ibid. 76. 
4 Ibid. 70. 8 Ibid, 77. 
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Soviet nationality (who ranks eighth in the I.L.O. hierarchy, and who 
heads a department concerned with social security and maritime and 
certain other affairs). In June, in the course of a conversation with the 
Deputy Under Secretary for International Affairs of the U. S. Department 
of Labor, George H. Hildebrand, about the appointment of a U. S. national 
to the senior directorate of the I.L.O. (there being none with the departure 
of Mr. Morse), Dr. Jenks informed him of his intention also to appoint 
a Soviet Assistant Director General. That in turn led to consultations 
among U. S. Jabor, employer and governmental representatives in the 
I.L.O. and to the calling of extraordinary Hearings before a Subcommittee 
of the Committee on Appropriations of the House of Representatives on 
July 31, at which Congressman Rooney made the remarks quoted above. 

His remarks, in turn, appear to have been stimulated by the testimony 
of George Meany, President of the AFL-CIO, Edwin P. Neilan, U, S. 
Employer Delegate to the I.L.O., and Mr. Hildebrand, who substantially 
supported suggestions by Congressman Rooney? that payment of I.L.O. 
assessments by the United States be cut off. The purpose of withholding 
funds was candidly stated to be the exertion of pressure upon the Director 
General so as to lead him not to appoint, or to vacate the appointment, 
of a Soviet Assistant Director General. Mr. Neilan suggested that “.. . 
the delinquency [of the United States in withholding its payment] is not 
going to accomplish the purpose unless it is accompanied by a clear state- 
ment of the reason for it . . .”; ° whereupon Congressman Rooney remarked 
that the record of the Subcommittee’s hearings would be airmailed to the 
Director General, That record manifests not only opposition to the ap- 
pointment of a Soviet Assistant Director General but disapproval of what 
was alleged to be disproportionate Soviet influence in the International 
Labor Organization and in the International Labor Office. It was claimed 
that the Soviet Union gets what it wants in the I.L.O. by threatening to 
withhold its ten percent contribution to the budget; and the Subcommittee 
appeared to take up the suggestion that the United States would exert 
even more influence if those directing the I.L.O. could be brought to ap- 
preciate that the United States could withhold its twenty-five percent con- 
tribution.° The appointment. of a Soviet representative was, in Mr. 
Meany’s view, “the last straw.” © Not only was the Organization inordi- 
nately influenced by the Soviet Union; in Mr. Meany’s view, “It is quite 
obvious that the [Internaticnal Labor] office is, and has been for some 
time, in the Russians’ corner.” +? 

By the time of the Subcommittee’s Hearings, the House of Representa- 
tives had already adopted a bill containing, among other appropriations, 

8 Ibid. 71. 

7 Ibid, 59, 68-69. Mr. Hildebrand preferred the threat of withholding payment of 
U.S. assessments to actual withholding (ibid. 76). The representative of the Depart- 
ment of State, Samuel De Palma, Assistant Secretary of State for International Or- 
ganization Affairs, opposed deletion of appropriations for the I.L.O. (at pp. 74~75, 78). 

8 Ibid. 5, 59. ə Ibid. 70. 


10 Ibid. 59, 66. 11 Ibid. 
12 Ibid. 75. 
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the remaining half of the I.L.O. assessment for 1970. Nevertheless the 
Subcommittee decided to irvite the Senate Appropriations Committee, 
which had not yet acted, to strike that sum of $3,758,875 from the bill. 
This the Committee, led by Senator John L. McClellan, agreed to do, 
coupling this action with the recommendation that “the proper legislative 
committee review the contimued participation of the United States in 
this organization.” 13 | 

When these recommendations came before the Senate, Senator Javits 
moved vigorously to restore the I.L.O. appropriation. He noted that the 
United States “is bound as a matter of law to pay the assessments for the 
ILO duly made upon it.” 14 He cited a number of reasons (among them, 
the thrust of the Advisory Opinion of the International Court of Justice 
in the case of Certain Expenses of the United Nations) why failure to pay 
would detract from the interests of the United States and the United Na- 
tions community. 

In reply, it was maintainec that the LL.O. was deluged with Commu- 
nist propaganda; +> that some other Members were in arrears, and that 
the United States would lose its vote in I.L.O. organs only after the 
amount of its arrears were to equal or exceed the amount of contributions 
due from it for the preceding two full years, and that, accordingly, failure 
to pay would not be a treaty violation; 1° that Soviet nationals are ap- 
pointed to international secretariats upon the nomination of a single can- 
didate for the post in question, while the United States is “discriminated 
against’ since it has to submit a number of candidates; 1" and that repre- 
sentation of Soviet workers’ end employers’ representatives in the I.L.O., 
as well as the manner of choice of Soviet members of the Secretariat, 
represents a “double standard.” * 

At the conclusion of the debate, and before the vote, Senator McClellan 
asked unanimous consent to have printed in the Record a letter from Wil- 
liam B. Macomber, Jr., Deputy Under Secretary of State for Administration, 
which, however, Senator McClellan refrained from reading out. Nor ap- 
parently did the Senator give his colleagues indication of the letter’s 
contents. Mr. Macomber wrote that, if the cut in the I.L.O. appropriation 
were adopted, 


Serious legal consequences will follow ... the United States has un- 
dertaken an international legal duty to pay the share of the budget 
that has been voted by the I.L.O. General Conference and... we 
would be in violation of that obligation if we did not pay our full 
assessment.*® 


After referring to the U.N. Expenses Case, Mr. Macomber noted that “non- 
payment of our dues to the I.L.O. could, of course, lead to the question 
being raised again in the International Court of Justice.” And, he con- 
cluded, non-payment “would seriously weaken the ability of the United 


13 Congressional Record, Senate, aug. 24, 1970, at $14103. 

14 Ibid, at S14094, 15 Ibid, at S14097. 
18 Ibid. at S514098. 17 Ibid. at $14103. 
18 Ibid. at S$14105. 19 Ibid, at 14106. 
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States to exert influence within the organization.” * The vote to sustain 
the deletion of funds for the I.L.O. was 49 to 22, 29 Senators not voting.” 
The Senate-House Conference Committee and the House of Representa- 
tives subsequently upheld the deletion (some three weeks after the Soviet 
Assistant Director General took office in September, 1970 ).?? 

In the light of these actions, it is clear that the United States has vio- 
lated international law on two counts. | 

First, it has violated its explicit obligation to respect the international 
character of the responsibilities of the Director General of the I.L.O. As 
do the comparable provisions of the United Nations Charter, the I.L.O. 
Constitution provides that “The responsibilities of the Director-General and 
the staff shall be exclusively international in character” and that: 


In the performance of their duties, the Director-General and the 
staff shall not seek or receive instructions from any government or 
from any other authority external to the Organisation. . . . 

Each Member of the Organization undertakes to respect the exclu- 
sively international character of the responsibilities of the Director- 
General and the staff and not to seek to influence them in the dis- 
charge of their responsibilities.” 


Among those responsibilities is the appointment of staff by the Director 
General under regulations approved by the Governing Body (regulations 
followed to the letter in this case). Thus, insofar as it seeks by the threat 
or use of non-payment to induce the Director General to vacate his ap- 
pointment of a Soviet Assistant Director General or otherwise to adjust 
his policies to the will of the United States, the latter thereby endeavors to 
influence, and indeed instruct, the Director General contrary to this im- 
portant international legal obligation. As the record of the House Hearings 
and Senate and House debate makes clear, this is precisely what the Con- 
gress had in mind. While the Department of State did not favor the 
course of action initially threatened and then implemented by the Congress, 
it has officially communicated that action to the Director General; and 
failure to pay an assessment in any event must be a matter of public and 
official record. 

Representations by states to the Secretary General of the United Nations 
and the Directors General of the Specialized Agencies about secretariat 
appointments are a commonplace. That, however, is not sufficient to 
legalize the pressures exerted by the United States in this instance. It is 
one thing for a state to express preferences to an international official about 
aspects of his official functions, including staff appointments (almost in- 

20 Thid. 21 Ibid. 

22 Congressional Record, House, Oct. 6, 1970, at H9622-9633. Congressman Rooney 
then stated “that we belonged to an organization that has become dominated by Com- 
munists. It is now nothing but a stage for Communist propaganda, and there is no 
reason why our taxpayers should be paying 25 percent of every dollar of cost of keep- 
ing that organization alive.” (At H9623.) In response to Congressman Frelinghuysen’s 
statement that the reduction in the appropriation would cause “a default by the United 
States on an assessment which has already been levied against it,” Congressman Rooney 


replied “There is not any question about that. That is exactly what we want to do, 
is it not?” (at H9631). 23 Art, 9, pars. 4 and 5. 


140 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 65 


variably about appointments of its own nationals); it is quite another for 
a state to inform an international official that, unless he takes or refrains 
from taking a specific action, that state will commit against the Organiza- 
tion a specific, grave, and, in this case, patently illegal injury. A clearer 
case of a state endeavoring to influence and instruct an international civil 
servant contrary to its international obligations would be hard to conceive. 

Second, the United States has failed to meet its obligation under the 
Constitution of the I.L.O. to pay assessments upon it. Article 13 of the 
Constitution provides that the expenses of the I.L.O. “shall be borne by 
the Members.” ‘That this provision imports what the I.L.O. Constitution 
elsewhere describes as “financial obligations” ** is the plainer in view of the 
interpretation of precisely that provision of the United Nations Charter by 
the International Court of Justice in its Advisory Opinion on Certain Ex- 
penses of the United Nations.” 

This willful failure of the United States to pay an I.L.O. assessment, 
whose validity and legally binding character is not open to serious chal- 
lenge, in a sense surpasses the violation of international law committed 
by the U.S.S.R. and allied states and France in failing to pay certain peace- 
keeping expenses of the United Nations. Those countries alleged (how- 
ever unjustifiably) that the assessments in question were unlawful, a 
contention which the International Court of Justice did not sustain. But 
the United States can allege no illegal act to give a color of legality to its 
own. It does not challenge the validity of any I.L.O. assessments. The 
policy which the Congress has so far embraced is simply to withhold all 
unpaid contributions until I.L.O. policies are reshaped to suit it. 

At the time when the United States ceased to. press for the application 
of Article 19 of the U.N. Charter to the U.N. delinquents, it declared that 
it reserved the right not to pay future U.N. assessments if strong and com- 
pelling reasons existed for non-payment.?@ Whatever the legal force of 
that declaration—a question of considerable complexity and interest—the 
continuing delinquency of certain states in their United Nations payments 
cannot justify a default of the United States in the LL.O. Moreover, in 
the I.L.O. there are no exceptions to collective financial responsibility to 
which U. S. non-payment may reasonably be claimed to be responsive. 
Indeed, the very rationale of the United States declaration in the United 
Nations is lacking in the I.L.O., for, unlike the United Nations, the In- 
ternational Labor Organization has consistently and automatically de- 


24 Art, 2, par. 5. 

25 [1962] I.C.J. Rep. 158, 164; 56 A.J.1.L. 1053 (1962). 

26“ |. [We] must make it crystal clear that if any member can insist on making an 
exception to the principle of collective financial responsibility with respect to certain 
activities of the Organization, the United States reserves the same option to make ex- 
ceptions if, in our view, strong and compelling reasons exist for doing so. There can 
be no double standard among the members of the Organization.” Ambassador Arthur 
J. Goldberg, in an address to the United Nations Special Committee on Peacekeeping 
Operations, Aug. 16, 1965, U.N. Doc. A/AC.121/PV.15, pp. 3-15; reprinted in 53 
Dept. of State Bulletin 454, 456 (Sept. 13, 1965); excerpted in 60 A.J.I.L. 104 at 
106 (1966). 
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prived Members in the requisite arrears of their votes in I.L.O. bodies.” 
It has not maintained a double financial standard. The deplorable double 
standard which the United Nations itself has maintained in respect of the 
payment of financial obligations due it and in the application of Article 
19 has contributed to the broader undermining of the principle of collective 
financial responsibility in the world of international organization. But 
that hardly justifies the United States in making this singular contribution 
of its own in an I.L.O. context. 

It remains to comment upon the arguments advanced in the Congress 
in support of cutting off payments to the I.L.O. The contention that the 
LL.O. suffers a surfeit of Communist propaganda has no legal force; 
politically, the sensible course is to answer such propaganda rather than 
facilitate it by a process of United States retreat. The suggestion that 
because some Members are in arrears, the United States may lawfully be, 
rebuts itself, the more so in an organization where delinquents in the 
requisite arrears suffer the prescribed suspension of vote. Nor is there 
substance to the contention that, since two years’ worth of delinquency 
must accrue before an I.L.O. Member loses its vote, non-payment of lesser 
sums is lawful; this confuses violation of the law with imposition of a sanc- 
tion responsive to the violation. 

The other arguments are more consequential. The United States has 
reason to complain that the Soviet Union is permitted to submit the name 
of but one candidate for a position in an international secretariat; this 
procéss in fact tends to enable the U.S.S.R. to select those of its nationals 
who are to be employed by international organizations, contrary to Article 
101 of the United Nations Charter and comparable clauses of the constitu- 
ent instruments of the Specialized Agencies. However, the situation would 
not be materially different if the U.S.S.R. were to submit several names 
for a post; the fact is that, in any totalitarian society, an international or- 
ganization will have grave difficulty in freely recruiting and holding 
Secretariat members. 

It is of course also true that Soviet workers’ and employers’ organizations 
are not free and representative in the sense in which they are in demo- 
cratic countries; they hardly comport with the tripartite plan of the I.L.O.”8 


27 See “Article 19 of the Charter of the United Nations: Memorandum of Law,” by 
the Office of the Legal Adviser, Department of State, in 58 A.J.LL. 752, 772-776 
(1964). 

28 Nevertheless, the International Labor Organization in 1946 extended a warm in- 
vitation to the U.S.S.R. to rejoin the 1.L.0. The employers’ representatives noted that 
the existing I.L.O. Constitution had permitted the appointment of a representative “of 
socialized management when the U.S.S.R. was a Member of the Organization. ... 
If the U.S.S.R. resumed membership of the Organization, and the Employers’ repre- 
sentatives shared the general desire that it should do sc, it would naturally appoint as 
Employers’ delegate a representative of the socialized management of the U.S.S.R.” 
The Conference Delegation on Constitutional Questions unanimously concluded that 
“appropriate provision for the representation of socialized management and of different 
sections of the labour movements of Member States can be made within the framework 
of the present system of representation ...” Report II (1), pp. 91-94, quoted in 
International Labor Organization, Record of Proceedings of the 29th International 
Labor Conference, 1946, pp. 358-359. 
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But again the fact is that, in too much of the world, realities are not con- 
sonant with the structure of the I.L.O. or the ideals of the United Nations. 
If the Soviet Union and other non-democratic (including non-Communist) . 
states are to be Members of the LL.O. and the United Nations, if uni- 
versality is to be put above purity, then it is plain that, up to a point, a 
“double standard” will have to be accepted; a standard in which many 
non-democratic states are prone to violate their international obligations 
more pervasively and importantly than democratic states characteristically 
do. The cure for this is not for democratic states to join in subverting 
international law and organization. Rather, it is for democratic states to 
fight the double standard by every lawful means; it is for democratic 
states to adhere to their international obligations and to strengthen the in- 
ternational organizations which are so important to the implementation of 
those obligations. 

Universality is not of course the paramount goal. An international or- 
ganization is meant to promote its purposes, not diffuse them. There is 
and will be a tension between universality and effectiveness which gen- 
eralizations cannot resolve. There may come a point in a given inter- 
national organization where violation by some members of their obligations 
will require others reciprocally to withhold performance of theirs. 

What is clear in this case of assault by the United States Congress on 
the I.L.O. is that a sense of proportion, of intelligent and practical pur- 
pose, of legality, has been lamentably lacking. It-is to be hoped that this 
gross display of international insensitivity and illegality will have been re- 
versed by the time these comments appear in print; the longer it is pro- 
longed, the greater will be the damage to the I.L.O., to international law 
and organization, and to the interests of the United States. 


STEPHEN M. SCHWEBEL 


RENEWED EMPHASIS UPON A SOCIALIST INTERNATIONAL LAW 


The Soviet Society of International Law devoted a part of its 1970 an- 
nual meeting to discussion of the emergence of a new “Socialist interna- 
tional law” with special reference to its impact upon traditional concepts 
of sovereignty. While the record will not become available until publica- 
tion of the 1970 Soviet Yearbook of International Law, its outlines are 
emerging in Soviet texts published in late 1970. The most striking of these 
is a revised second edition of Professor G. I. Tunkin’s well-known volume, 
International Law, first published in Moscow in 1962, and subsequently 
translated into French, German, Hungarian and Polish.* 

Tunkin comes to grips with the Czechoslovak events of 1968. While 
Tunkin is the first legal scholar of world-wide reputation to apply the prin- 
ciples of Socialist international law to analysis of these events from the 


2G, I. Tunkin, Voprosy Teorii Mezhdunarodnogo Prava (Moscow, 1962); French 


trans. as Droit International Public: Problèmes Théoriques. Préface par Michel Virally 
(Paris, 1965). See book review, 57 A.J.LL. 673 (1963). 
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Soviet side, his framework of analysis has been in the making for some 
time. Dr. V. M. Shurshalov, in a volume of essays published in English in 
1969 under Tunkin’s editorship,? reflects the discussion which has led up 
to Tunkin’s new edition. Shurshalov declares that Socialist states in their 
relations with one another are “applying the principles and rules of inter- 
national law and simultaneously filling the old form with a new socialist 
content.” 3 

Shurshalov seems to be taking a position in international law which can 
be dated back to E. B. Pashukanis, who concluded in the 1920's that the 
newly emerging Soviet Union could and did utilize generally accepted 
norms both of municipal and international law in governing its citizens 
and conducting its relations with foreign states. In so doing it imbued 
them with a new Socialist content. Pashukanis was vigorously criticized, 
dismissed and eventually imprisoned in the 1930's, in part because of what 
was called a weakly based philosophical position on form and content. 
His critics claimed that he should have known that the two were insepara- 
ble with the consequence that when content was altered, form had also 
to change to create a new Socialist international law.‘ 

Pashukanis wrote long before the U.S.S.R. became surrounded by fra- 
ternal Marxian Socialist states. Only the Mongolian People’s Republic 
offered an arena in which to experiment with new law and new theory, 
but it was far away and attracted no attention from the international 
lawyers of the world. Pashukanis was handicapped by having to explain 
in support of his theory how a principle of law applied simultaneously by 
the U.S.S.R. and a capitalist state could become “Socialist” when only one 
of the parties was “Socialist.” His problem was made the more acute þe- 
cause of the Marxist concept of law as an instrument of a ruling class, 
and many wondered how the same norm could be applied in the same 
situation by both a Socialist and a capitalist state. 

When a number of Marxian Socialist neighbors were brought into exist- 
ence after World War II, the theoretical problems fell away. A similar 
ruling class now existed in both partners to a legal relationship, and the 
norm could be seen to be taking on both a new content and a new form. 
Soviet authors were not quick to see their opportunity to develop new 
theory, but by 1950 the claim was being made that a new Socialist inter- 
national law was_in process of formulation.’ 


2G. I. Tunkin (ed.), Contemporary Intemational Law (Moscow, 1969). 

8 Ibid. at 70. 

4A summary of the literature on the subject was published in this JOURNAL as 
Hazard, “Cleansing Soviet International Law of Anti-Marxist Theories,” 32 A.J.LL. 
244 (1938). 

5 The issue of “new law” was avoided in the 3-volume treatise by V. N. Durdenevskii 
and S. B. Krylov, published as the World War was finishing. See book review, 41 
A.J.LL. 481 (1947). The next study, written by F. I. Kozhevnikov, later to become 
a Judge of the International Court of Justice, also took no position on the subject. His 
colleague, Professor E. A. Korovin, took him to task for failing to take into considera- 
tion the new People’s Democracies. See E. A. Korovin, book review, 43 A.J.LL. 387 
(1949). Kozhevnikov in a much rewritten second volume a year later concluded that 
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Tunkin emerged as one of the first of the postwar writers to break wholly 
with the past, and to insist that there existed a body of general interna- 
tional law which should be taught to the new Soviet generation and used 
in Soviet foreign relations. He argued that it was bereft of those prin- 
ciples which had been encrusted upon it during earlier centuries to support 

colonialism, and that it was emerging under Socialist pressures into some- 

thing new, a law of “peaceful coexistence.” © At the same time he saw 
growing up alongside this general international law yet another system, 
reflecting not a status of peaceful coexistence but the fraternal relationships 
of proletarian internationalism.” 

In a rereading of his work of the past fifteen years, the impression emerges 
that the world lost sight of his second theme in contemplation of his 
first. He came to be known for his vigorous espousal at the Hague Acad- 
emy of International Law and in the pages of law reviews both at home 
and abroad of a law of peaceful coexistence, but it was not his only in- 
terest. In 1959 he published a journal article on Socialist international 
law,® and it is this article that was evidently used to prepare his final pages 
in the text of 1962 and the revision of 1970. His emphasis is now placed 
on a Socialist international law which is more than emerging. It is here. 
He finds it wholly new, even though it borrows principles from general 
international law, but in his view the new principles correspond only in 
name with the old. In relationships between Marxian Socialist states a 
new law is applicable. 

Even as recently as Shurshalov’s article published in 1969, Tunkin’s 
view had not been fully accepted, for Shurshalov refers in a footnote ° 
to Tunkin’s 1959 journal article and indicates that the thesis set forth in 
it differs from his own. For him, Marxian Socialist states apply general 
international law in their mutual relations. Their content, but presumably 
not their form, changes with the hand that applies them, but this is not 
what he understands Tunkin to be saying, Probably since the 1970 meet- 
ing of the Soviet Society of International Law Tunkin’s view has prevailed 
to establish for Soviet scholars the view that a new Socialist international 
law has emerged which is new both in content and form. 

Professor V. I. Lisovskii in a third edition of his standard text?° gives 
further support to the presence today of a wholly new Socialist inter- 


Soviet relations with the People’s democracies were creating a new Socialist inter- 
national law. 

8 This theme pervaded Tunkin’s leading article in the first yearbook published by 
the Soviet Society of International Law as Soviet Yearbook cf International Law, 1958 
(Moscow, 1959). 

T Ibid. at 36. 

8 Tunkin, Novy tip mezhdunarodnykh otnoshenii i mezhdunarodoe pravo [A New 
Type of International Law], [1959] Sovetskoe Gosudarstvo i Pravo, No. 1, at 81, 94. 
A Western scholar has interpreted Tunkin’s position of 1959 as a contradiction of the 
opinions expressed a few months earlier in his Hague lectrres. See K. Grzybowski, 
Soviet Public International Law: Doctrines and Diplomatic Practice 18 (1970). 

® Note 2 above, at 70. 

19 V, I, Lisovskii, Mezhdunarodnoe Pravo [International Law] (Moscow, 1970). For 
reviews of first and second editions, see 51 A.J.I.L. 135 (1957), and 57 ibid. 673 (1963). 
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national law governing relations between Marxian Socialist states. He 
has added a new chapter entitled “International principles and norms in 
effect in the world system of Socialism.” In it he looks at the many treaties 
concluded by the U.S.S.R. and its Marxian Socialist neighbors and finds 
that Socialist states in their mutual relations “apply generally accepted 
norms of international law and also new norms which are being assembled 
in the process of conducting these relationships.” He finds that the 
U.S.S.R. in its relations with other Socialist states conforms to “Socialist 
international law principles,” these being founded upon the concept of 
proletarian internationalism. 

Lisovskii emphasizes as an example supporting his thesis the Council of 
Mutual Economic Assistance (COMECON). He cites General Secretary 
L. I. Brezhnev, speaking to the 23rd Communist Party Congress in 1966, 
to the effect that the national economies of the Socialist states must be in- 
tegrated to provide for specialization and co-cperation in production if 
they are to be successful in keeping pace with the tempestuous techno- 
logical revolution of our times in competition with capitalism.’* He refers 
to East European commercial treaties, to technical aid treaties, to the 
Warsaw Pact of 1955 calling for mutual respect for sovereignty and the 
equality of states and peaceful settlement of disputes, to treaties of friend- 
ship, mutual aid and collaboration, and from all of these he concludes that 
Socialist states could not limit themselves in their mutual relations to appli- 
cation of generally accepted principles of international law.** The Czecho- 
slovak case is not mentioned. 

Tunkin stands alone to date among the noted Soviet international lawyers 
in seeking to fit the Czechoslovak events of 1968 into the framework of a 
new Socialist international law. He expands his first edition’s section on 
“International law in the relationships between countries of the worldwide 
system of Socialism.” This method permits him to utilize a familiar frame- 
work to give the impression that the Czechoslovak events should not have 
come as the shock they did to those who directed the Czechoslovak Com- 
munist Party, and to Italian Communists, for they were nothing but a 
logical extension of a concept already well developed and previously ap- 
plied in Hungary in 1956. Socialist international law is shown to include 
the principle that what are seen to be inroads by capitalist influences into 
a Marxian Socialist society may be prevented legally. 

This concept of fraternal aid in defense of Socialism is given a frame- 
work in international law by relating it to the concept of sovereignty. 
Tunkin notes 1° that both general and Socialist international law respect 
the concept of “sovereignty,” but he concludes that respect is not one and 
the same in both systems. Socialist states will continue to insist upon re- 
spect for the principle as developed in general international law when 
speaking of the relationships between themselves and. capitalist states, for 


11 Ibid. at 50. 12 Ibid. at 51. 

13 Ibid, at 55, . 

14 G, I. Tunkin, Teoriia Mezhdunarodnogo Prava [The Theory of International Law] 
at 493 (2nd revised ed., Moscow, 1970). 15 Ibid. at 495. 
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it can be used to keep capitalist states from intervening in the internal 
affairs of Socialist states, but the concept of sovereignty has evolved within 
the conceptual framework of proletarian internationalism when the mutual 
relationships of Marxian Socialist states are the issue. 

Like Lisovskii, Tunkin refers to COMECON, and notably to its creation 
of something more than “respect for sovereignty.” That something more 
is explained as being a guarantee to each Socialist state that it will have 
the economic means of exercising that sovereignty. Tunkin concludes 
that the guarantee carries with it a companion obligation placed upon 
each Socialist state to aid any other whose Socialist character is threatened 
by capitalist states. Soviet military action in Czechoslovakia and Hungary 
must, therefore, be understood in this light. 

Tunkin argues that the Western scholars who have thought the Czecho- 
slovak events to be evidence of the creation of a concept of “limited sov- 
ereignty of Socialist states” have distorted the issues. To him the aid given 
assures the preservation of sovereignty and national independence.*® Tun“ 
kin quotes the much cited speech of L. I. Brezhnev to the Fifth Congress 
of the Polish United Workers’ Party in 1968, not as creating but as con- 
forming to a position already firmly established in Socialist international law. 

Western scholars familiar with works on Soviet Constitutional law may 
ask whether there is not emerging a convergence of principles of consti- 
tutional and international law. The issue is the definition to be given 
“sovereignty.” If it is identical in both systems, there could be argument 
that there is no more reason to raise in international forums the question 
of the legality of action taken within the Marxian Socialist community of 
states than there is reason to raise a question concerning the relations be- 
tween the Ukrainian and Russian Republics of the Soviet federation. 

As early as 1964 B. L. Manelis faced the problem of the simultaneous 
existence of two sovereignties in Soviet Constitutional law: the sovereignty 
of the U.S.S.R. (the federation) and that of its member Republics" He 
concluded that the sovereignty of the federation and of its members were 
in organic unity; that the federation is sovereign not because of any dele- 
gation of sovereignty to it by the member Republics but because at its 
inception in 1922 the attributes of sovereignty attached to the federation 
from the start. 

The Republics lost no sovereignty by entering the federation but re- 
tained their full sovereign rights. This retention did not exclude the exist- 
ence of the complete sovereignty of the federation. Manelis anticipates 
opponents of his position, for he says, “At first glance such a statement may 
appear to be paradoxical.” He denies that it is, citing in support of his 
position Lenin’s declaration that the Republics on entering the Union pre- 
served their independence, and the provision in the U.S.S.R. Constitution 
authorizing Republics to secede. 


16 Ibid. at 498—499, 

17 The Russian text appears in [1964] Sovetskoe Gosudarstvo i Pravo, No. 7, at 17. 
An English trans. of pertinent paragraphs is in Hazard, Shapiro and Maggs, The 
Soviet Legal System at 34 (2nd ed., Dobbs Ferry, N. Y., 1969). 
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Manelis suggests to those who may differ with him that they are con- 
fusing “competency” and “sovereignty.” His argument runs: Sovereignty 
is stable and inalienable; competency is a specific legal authority which 
may be transferred back and forth between the federal authority and the 
Republics as circumstances require in accomplishing various tasks; the 
federation has a “competency of competencies” under the principle of 
democratic centralism, but it does not have to exercise this legal power to 
retain its supreme authority; supremacy is assured by the Communist Party 
and by the state agencies which make certain that any tendency to dis- 
agree is made the subject in practice of conflict resolution through mutual 
consultation and agreement. 

International lawyers in the developing world as well as in the developed 
West may find themselves confused by this argument. It is not necessarily 
Socialist, for it has been used by Westerners in support of a stronger 
United Nations. When it has been argued by critics of a stronger United 
Nations that power to the center necessarily reduces the sovereignty of 
Members, partisans of strengthening the United Nations have replied that 
a strengthened central authority in the United Nations would not infringe 
upon the sovereignty of Members but would enhance that very sovereignty. 
The Members who are poor would be enriched by economic collaboration 
and the weak would be made to feel secure as aggression is curbed. Soviet 
theorists will not accept the validity of the argument when applied to the 
United Nations, for they fear that a strong center could or would be used 
against the interests of the Marxian Socialist states, but they can accept 
it for their own system, which they conceive to be fully in accord with 
the needs of mankind. The end transforms the means, or put otherwise, 
the content transforms the form. 

What emerges as novelty in the current Soviet writing on international 
law is that the arguments of Soviet federalism are being brought forward 
to support a strengthened community of states functioning within the 
framework of COMECON and the Warsaw Pact. In both the Soviet 
federation and what Nikita Khrushchev called the “Socialist Common- 
wealth” sovereignty is being redefined to emphasize the interests of the 
whole community as essential to preservation of the interests of its parts. 
This redefinition is putting the members of the commonwealth in a new 
legal relationship. Outsiders may now ask whether the result is not to 
create a new form of federation in law even though the term “federation” 
is not used. 

‘Professor Tunkin has earlier written a book on the ideological struggle 
for the minds of men and its meaning for international law.** He seems 
to be keenly aware of the need for militancy in pressing the struggle. 
Readers will not be surprised, consequently, as they reach his last page in 
the 1970 volume, where he cautions readers against “falling into the bog 
of bourgeois normativism.” He reminds them that they must not deny the 


18 G. I, Tunkin, Ideologicheskaia Borba i Mezhdunarodnoe Pravo [The Ideological 
Struggle and International Law] (Moscow, 1967). See book review in 62 A.J.LL. 
208 (1968). 
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class character of the relationships existing between Socialist countries, 
and they must not slide down the road of impartiality (“bezpartiinost’”). 
In short, principles of general and Socialist international law cannot be 
placed, in Tunkin’s view, in parallel columns and compared as to their 
terminology alone. The purpose for which they are applied is determina- 
tive of their character, and those applied to foster the progress of Marxian 
Socialism are dissimilar from those applied to prevent its advance, even 
though the same words may be used in definitions. 

The concept of determining the nature of law by the purpose to which 
it is put is by no means new to Soviet literature. The contemporary in- 
terest lies in the vigorous reassertion of the principle at this moment of 
history, together with the discussion of the nature of sovereignty as a spe- 
cific example. The emphasis given to a new Socialist international law 
suggests a resurgence among Soviet scholars of a disquieting sense that 
inroads are being made by hostile ideas into a region which during the 
early 1960s had been thought secure. 

Joan N. HAZARD 


NOTES AND COMMENTS 


THe JunmicaL Expression OF THE SACRED Trust oF CIVILIZATION 


I 


On July 18, 1966, the International Court of Justice delivered its judg- 
ment in the second phase of the South West Africa Cases (Ethiopia v. 
South Africa and Liberia v. South Africa). The votes of the judges were 
equally divided, but by the President’s casting vote the Court decided to 
reject the claims of the Empire of Ethiopia and the Republic of Liberia. 
It came to the conclusion that the Applicants could not be considered to 
have established any legal right or interest appertaining to them in the 
subject matter of the claims against the mandatory Power (South Africa) 
and that, accordingly, it had to decline to give effect to them. It is not 
intended in this brief inquiry to recall all the legal problems and arguments 
raised in the proceedings or to discuss the details of the judgment. Atten- 
tion may, however, be drawn to one particular aspect of the cases, i.e., the 
possibility of deriving from the principle of the sacred trust of civilization 
a legal right or interest in the conduct of the Mandate, with special refer- 
ence to the Mandate for South West Africa. The Court drew a distinction 
between the “conduct” and the “special interest” provisions of the various 
instruments of the Mandate, and it asked the question whether a Man- 
datory (South Africa) had any direct obligation towards the other Members 
of the League of Nations individually (e.g., Ethiopia and Liberia) as re- 
gards the carrying out of the “conduct” provisions of the Mandate for South 
West Africa. The judgment states as follows: 


... [T]he Court must examine what is perhaps the most important 
contention of a general character that has been advanced . . . namely 
the contention by which it is sought to derive a legal right or interest 
in the conduct of the mandate from the simple existence, or prin- 
ciple, of the “sacred trust”... 2,~ 


The Court then proceeded to examine the meaning of this principle: 


The sacred trust, it is said, is a “sacred trust of civilization”. Hence all 
civilized nations have an interest in seeing that it is carried out. An 
interest, no doubt;—but in order that this interest may take on a 
specifically legal character, the sacred trust itself must be or become 
something more than a moral or humanitarian ideal... . 


The Court had stated earlier that: 


Humanitarian considerations may constitute the inspirational basis 
for rules of law, just as, for instance, the preambular parts of the United 
Nations Charter constitute the moral and political basis for the specific 
legal provisions thereafter set out. Such considerations do not, how- 


1South West Africa Cases, Second Phase, [1966] I.C.J. Rep. 6; 61 AJ.LL. 116 
(1967). 
2South West Africa Cases, loc. cit. note 1 above, at 34. 
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ever, in themselves amount to rules of law. All States are interested— 
have an interest—in such matters. But the existence of an “interest” 
does not of itself entail that this interest is specifically juridical in 
character. 


Thus (the Court proceeded) the sacred trust of civilization, in order to 
generate legal rights and obligations, must be given “juridical expression 
and be clothed in legal form.” It is in this connection that the Court made 
its most important pronouncement, for it said that “In the present case the 
principle of the sacred trust has as its sole juridical expression® the man- 
dates system.” Thus the locus standi of the Applicants in the case must 
depend on the legal analysis of the various instruments of the Mandate. 
The Court also made it clear that “the principle of the sacred trust has no 
residual juridical content which could, so far as anv particular mandate is 
concerned operate per se to give rise to legal rights and obligations out- 
side the system as a whole” and justify the existence of a justiciable legal 
interest in the violation of the Mandate by the Mandatory Power (South 
Africa). 

In a case in which the votes of the judges are equally divided, the pre- 
carious balance of adjudication makes the opinions of the dissenting judges 
deserving of particular attention. Judge Forster, in his dissenting opinion, 
had this to say: 


... [T]his same Court, which gave the three . .. Advisory Opinions 
in 1350,* 1955 and 1956 and which in 1962 delivered a judgment up- 
holding its jurisdiction to adjudicate upon the merits of the dispute, 
this Court now declares the claim to be inadmissible and rejects it on 
the ground that Ethiopia and Liberia have no legal interest in the 
action. 

This passes my understanding.® 


A number of dissenting judges, including Judge Jessup (p. 324), Judge 
Koretsky (p. 245), and Judge Padilla Nervo (p. 453), made particular 
reference to the principle of the sacred trust of civilization. Judge Tanaka 
(p. 265) referred to the historical aspects of the principle and stated: 


The idea that it belongs to the noble obligation of conquering powers 
to treat indigenous peoples of conquered territories and to promote 
their well-being has existed for many hundred years, at least since 
the era of Vitoria.... 


Without tracing the antecedents of the mandate (and trusteeship) sys- 
tem to the period of the classic writers, which in itself would be a tempting 
proposition, we may recall some of the fundamental details of the Euro- 
pean-African confrontation in the nineteenth century, particularly the 


3 Emphesis supplied. 

4Lord McNair in his separate opinion in the South West Africa Case of 1950 de- 
scribed mandates as valid in rem and thus permanent and capable of surviving the 
disappearance of the League of Nations. International Status of South West Africa, 
[1950] I.C.J, Rep. 128, at 156-157. 

6 Ibid. at 478. 

6 See, for instance, H. R. Wagner, The Life and Writings of Bartolomé de las Casas 
(1967); Wright, Mandates Under the League of Nations 2-23 (1930). 
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hundreds of bilateral treaties, by which European Powers assumed the pro- 
tection of African countries or acquired their territory, and the general 
multilateral arrangement made by the Powers at the Berlin Conference of 
1884-1885. As the American approach to African problems at this Con- 
ference differed to some extent from that of the European Powers, it 
would be particularly interesting to examine some of the details of United 
States participation in the Berlin proceedings. Such an examination may 
perhaps allow us to detect the existence of the principle of the sacred trust 
of civilization in 19th-century international law, and to discuss critically 
the restrictive view expressed by the International Court of Justice to the 
effect that the mandate system is the sole juridical expression of the prin- 
ciple. 


Il 


At the time of convening the Berlin Conference, the European-African 
confrontation had gradually gathered momentum, and a number of Euro- 
pean Powers had already entered the African scene and established treaty 
relations with African Rulers and Chiefs. It has tò- be remembered that 
the African Continent then presented and now presents to the international 
lawyer a highly heterogeneous picture. The political organization of 
African states on the Mediterranean coast had to its credit a more ancient 
tradition than the remainder of African countries. Again, while the coun- 
tries on the East African coast followed to some extent the pattern of 
Islamic states surrounding the Indian Ocean (particularly Zanzibar), the 
states and Chieftainships of West, Central and South Africa followed dif- 
ferent patterns. But, however heterogeneous the political map of Africa 
might have been, African territory could not, any more than Asian terri- 
tory, be treated as ferra nullius by the European newcomer. Hence the 
need for negotiations with Rulers and Chiefs, which either led to the con- 
clusion of treaties of protection or treaties of cession, or treaties of friend- 
ship and commerce. The purpose of the Berlin Conference was to sort 
out the ensuing conflicts and problems, particularly in the Congo Basin, 
and to establish a measure of uniformity in the policies of European Powers 
aiming at inter-European co-operation in Africa. It must also be empha- 
sized that, though African Rulers were not represented at the Berlin Con- 
ference,’ their rôle in the over-all African settlement was not entirely pas- 
sive, for all European Powers pursued a consistent policy of reliance on 
treaties with Rulers and not on unilateral action by unilateral occupation 
of territory. The proceedings of the Berlin Conference showed clearly 
that the above treaties were considered as real treaties in the meaning of 
international law. Particularly as to treaties concluded between Germany 
and South West African Rulers, there is evidence in German legal litera- 
ture that the treaties were classified as instruments of international law 


T Zanzibar acceded later to the Berlin Act of 1885. Turkey, being the suzerain of a 
number of African dependencies, participated throughout in the Conference. See 29 
H. R. Exec. Docs. (1884-1885), No. 247 (48th Cong., 2nd Sess.), p. 179 (hereinafter 
cited as H. R, Exec. Doc.). 
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transfer-ing sovereignty over South West African territory from the Rulers 
to the German Empire.® 

A discussion of the various Gpe of African treaties has been attempted 
elsewhere ® and does not call for repetition. Suffice it to say that among 
these treaties the treaty of protection was one of the leading instruments 
for intrcducing the African communities into the orbit of the law of nations. 
Europeen Powers undertook in each case to secure to the African commu- 
nities the benefits of European civilization without impairing their national 
and cultural identity. The principle of the sacred trust of civilization was 
implied in them; and when, at a later date, the nature of these treaties was 
discussei at the Berlin Conference, the existence of such a trust for the 
protection of the African communities was expressly acknowledged. It 
is with these considerations in mind that some of the relevant proceedings 
of the Conference and United States participation in them may be recalled. 


iy 


On October 11, 1884, the German Government, through its Minister in 
Washington, made propositions to the United States Government for the 
latter's participation in the future Berlin Conference, which had three 
main objectives: (1) liberty of trade in the Basin and in the Delta of the 
Congo; (2) application to the Congo and the Niger of the principles 
adopted by the Congress of Vienna of 1815 relating to freedom of naviga- 
tion upan-~international rivers; and (3) definition of the formalities to be 
observec. in order that any new occupation of territory upon the African 
coasts should be deemed to be effective. It is the third point which de- 
serves attention. This principle extended to the African coasts in general 
and not merely to the Basin of the Congo. The term occupation, as the 
proceedings show, was not used in the meaning of unilateral occupation 
but as occupation in consequence of the acquisition from Rulers of titles 
to territary.*° 

Following the German invitation, Mr. John Adam Kasson, United States 
Minister in Berlin, reported to the Secretary of State, Frederick T. Fre- 
linghuysen, that the third German proposition relating to the acquisition 
of Africen territory was “restrictive and conservative of the rights of the 
native tribes [Rulers] against foreign encroachments.” Mr. Kasson was 
subsequently appointed United States Delegate to the Berlin Conference *? 

8 See particularly the writings of Dr, Herman Hesse: Schutzvertrage (1905), relating 
to South West African treaties of protection; and Rechtsgiiltigkeit der Konzessionen 
(1906), relating to the legal validity of concessions. 

® Alexardrowicz, “The Afro-Asian World and the Law of Nations,” 123 Hague 
Academy, Recueil des Cours 117-124 (1968, I). 

10H. R. Exec. Doc., op. cit. note 7 above, at 1-179. 

1ł John Adam Kasson (1822-1910) had become, on President Lincoln’s election, 
Assistant Postmaster General, in which position he was instrumental in convening the 
World Postal Congress in Paris in 1863. He was elected to Congress in 1862 but later 
entered the diplomatic profession. In 1877 he was appointed U. S. Minister to Vienna, 
and in 1884 to Berlin. See 10 Dictionary of American Biography 260-261 (1933). 

12 The reason for U. S. participation in the Berlin Conference was, apart from its 
interest in freedom of trade in Africa, its intimate connection with the Republic of 
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and he was to act with the assistance of two associate Delegates, Col. Henry 
S. Sanford, and Henry M. Stanley, the famous African explorer. In his 
address to the Conference on November 19, 1884, Mr. Kasson referred to 
Mr. Stanley as “[a]n American citizen, who was qualified by courage, per- 
severence, and itelligence [sic], and by a remarkable intrepidity and apti- 
tude in exploration” He then added that 


lilt was the earnest desire of the United States that these [African] 
discoveries should be utilized for the civilization of the native races 
and for the abolition of the slave trade.® 


And further: “An International Association of Americans and Europeans 
was formed under high and philanthropic European patronage [the King 
of the Belgians] to give reality to such a purpose. They obtained conces- 
sions and jurisdiction throughout the Basin of the Congo from the native 
sovereignties which were the sole authorities existing there and exercising 
dominion over the soil or the people... .” At the meetings of the Confer- 
ence on December 15, 1884, and January 5, 1885, the question of acquisi- 
tion of territory from African Rulers or Chiefs was further pursued, and 
it was stated that “the older assumption of rights by original discovery, 
apart from actual settlements is practically abandoned.” 1 Neither was 
occupation by original title a feasible proposition, as the concept of terra 
nullius was not applicable to a politically organized continent. 

The establishment of the principle of the sacred trust of civilization is 
strictly connected with the transfer by the African communities of their 
territory, their sovereignty, and their destiny to the European Powers, 
which, through the relevant transactions, assumed the rôle of guardians 
of these communities. Senate Report No. 393 (48th Congress, Ist Ses- 
sion), referring to the work of the African International Association, 
stated as follows: 


. . . [I]ts agents have made nearly one hundred treaties with the 
chiefs of the different tribes in the Congo country. In each of these 
treaties there are valuable commercial agreements and regulations 
touching law and order, and certain delegations of limited powers, 
all of which are intended for the better government of the country. 

The powers are not ceded to a new and usurping sovereignty seek- 
ing to destroy existing Governments, but are delegated to a common 
agent for common welfare [trust]. In the mien of the first treaty, 
concluded at Vivi June 13, 1880, and which is the plan after which 
nearly one hundred subsequent treaties have been modelled—‘“the 
aforesaid chiefs of the district of Vivi recognize that it is highly de- 
sirable that the comité d'études of the Congo [the predecessor of 


Liberia, established thanks to the initiative of American colonization societies which 
settled free American Negroes on the West Coast of Africa. This colony of settlers 
under U. S. protection achieved independent statehood in 1847. See Mr. Kasson’s 
reference to Liberia, in Exec. Doc., op. cit. note 7 above, at 14-18. In 1862 the 
United States concluded a treaty with Liberia. See 1 Malloy, Treaties, Conventions, 
International Acts, Protocols and Agreements between the United States and Other 
Powers, 1776-1909, p. 1050 (1910). 

13 H. R. Exec. Doc., op. cit. note T above, at 7. Emphasis supplied. 

14 Ibid, at 10. 15 Ibid. at 167, 
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the Association] should create and develop in their states establish- 
ments calculated to foster commerce and trade, and to assure to the 
country and its inhabitants the advantages [of civilization] which are ` 
the consequence thereof. 

“With this object in view they cede and abandon, in full property... 
i the comité detudes, the territory comprised within the following 
imits....” 18 | 


The report further refers to the numerous treaties concluded by Great 
Britain *7 and France with African Rulers, and it concludes that “it can 
scarcely be denied that the native chiefs have the right to make [these] 
treaties.” ** The massive transfer of territorial sovereignty to the European 
Powers created, in the words of the French delegate to the Berlin Confer- 
ence, “the necessity to manage as much as possible the acquired rights and 
the legitimate interests of the indigenous chiefs.” 1° In this connection Mr. 
Kasson asked “if it would be agreed to affirm explicitly the intentions of 
the Conference to respect, in a general manner, the rights of the indigenous 
Chiefs . . . limited by these acts.” 

A review of documents in the principal collections of African treaties 
(among which E. Hertslet’s collection is the most systematic) would re- 
veal that the transfer of sovereign rights or titles by the African Rulers to 
the protecting European Powers was either expressly ?° or implicitly con- 
nected with the duty of civilization, i.e., the task of the transferee to assist 
African communities in achieving a higher level of civilization before they 
re-entered the family of nations as equal sovereign entities. It may be 
recalled that prior to the Berlin Conference a Committee of the British 
House of Commons had in 1865 made a statement to the effect that 


all further extension of territory or assumption of government, of new 
treaties offering any protection to native tribes, would be inexpedient; 
and that the object of our policy should be to encourage in the na- 
tives the exercise of those qualities which may render it possible for 
us more and more to transfer to them the administration of all the 
governments with a view to our ultimate withdrawal... 27 


16 In 1884 the International Association of the Congo issued a declaration relating 
to the acquisition of territories from “the legitimate sovereigns in the Basin of the 
Congo.” The U. S. Secretary of State recognized the flag of the Association in the 
same year, 1 Malloy, op. cit. note 12 above, at 327; 3 A.J.LL. Supp. 5 (1909). 

17 The British Ambassador at the Berlin Conference, Sir Edward Mallet, declared 
at its session on Nov. 15, 1884, that “the welfare of the natives is not to be neglected.” 
It must be remembered that they “are not represented at this Conference and that, 
nevertheless, the decisions of this body will be of the gravest importance to them.” 
H. R. Exec. Doc., op. cit. note 7 above, at 34. 

18 [bid, at 169. 19 Ibid. at 157. 

20] Hertslet, The Map of Africa by Treaty 49, 103, 345 (3d ed., 1909). See, for 
instance, the Treaty of 1877 between Great Britain and King Samoo Bullom for the 
promotion of “commerce and civilization” and the Treaty of 1885 between Great Britain 
and the King of Malin which was “to promote to his subjects the advantages of civiliza- 
tion.” The Charter of the Imperial British East Africa Company of 1888 stated trade 
and good government .and the advancement of civilization to be among the objectives 
of the Company. The General Act of the Conference of Berlin relates to trade and 
civilization. 2 Hertslet at 468. 21 3 Hertslet, cited above, at 780. 
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A report submitted by a commission of the Berlin Conference, charged 
to examine the project of the Declaration concerning liberty of commerce 
in the Basin of the Congo and its affluents refers in Article VI 7? to the 
indigenous populations 


who, in the present state of affairs, are scarcely qualified to defend their 
own interests” and states that “the Conference has thought proper to 
assume the role of official guardian .. . [T]he duty to aid them to at- 
tain higher political and social status, the obligation to instruct and 
initiate them into the advantages of civilization are unanimously recog- 
nized .... No dissent manifested itself, nor could manifest itself, in 
this respect in the Commission.” 


This multilateral statement on guardianship, made within the framework 
of the transactions of the Conference, must be considered as declaratory 
of the consensus of opinion of all civilized states. The Commission added 
these weighty words at the end of the statement: “It is the future of Africa 
which is here at issue.” 

The question may be asked whether it is possible, in view of the hundreds 
of bilateral treaties by which the African communities sought the protec- 
tion of European Powers and in view of the multilateral statement of Powers 
united in a world conference, to assume that the principle of the sacred 
trust of civilization which found its expression in these nineteenth-century 
legal instruments nevertheless existed in a legal vacuum. Should the an- 
swer to this question be in the negative, it would not be possible to persist 
in the conviction that the mandates system is the sole juridical expression 
of the above principle. Its pre-mandatory legal reality is worthy of the 
attention of international lawyers. 


IV 


The General Act of the Berlin Conference contained two important 
principles in Articles 34 and 35. Article 34 laid down the principle of 
notification to the contracting Powers of any future taking of possession of 
any territory on the coasts of Africa. Article 35 embodied the principle of 
effective occupation of territory. While the principle of notification was 
extended to protectorates, the principle of effective occupation was not to 
be applied to them.2 The protectorate as such was not defined in the 
two articles, and thus prima facie it must be assumed that reference had 
been made to the classic protectorate, which excludes the occupation of de- 
pendent territory and which implies no more than the transfer of the exer- 
cise of external sovereignty from the protected entity to the protector.” But 
in practice the African protectorate started degenerating into an instrument 
of annexation of territory, irrespective of the legitimate rights of the con- 
tracting Rulers or Chiefs.” It was for this reason, inter alia, that the United 


22 H. R, Exec. Doc., op. cit. note T above, at 83. 

23 Emphasis supplied. 

24 2 Hertslet, op. cit. note 20, at 484—485; see also 3 A.J.I.L. Supp. 24 (1909). 

25 As to the views of certain writers to the contrary, see Hague Academy, Recueil 
des Cours, op. cit. note 9 above, at 194. 26 Ibid. at 193. 
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States did not ultimately ratify the final Act of the Berlin Conference. In 
this connection Mr. Kasson committed two observations to the protocol 
of the Final Act: 


1. Modern international law steadily follows the road which leads 
to the recognition of the right of native races to dispose freely of 
themselves and of their hereditary soil. Conformably to this principle, 
my Government would willingly support a more extended rule—one 
which should apply to the said occupations in Africa—a principle look- 
ing at the voluntary consent of the natives, of whose country possession 
is taken in all cases where they may not have provoked the act of 
aggression. 

&. I do not doubt the Conference is agreed upon the significance of 
the preamble. It only indicates the minimum of essential conditions 
to de fulfilled to justify a demand for the recognition of an occupation. 
It :s always possible that an occupation may be made “effective” by 
acts of violence, which are outside of the principles of justice, of na- 
tional and even of international right. Consequently, it ought to be 
well understood that it is reserved to the signatory powers respectively 
to appreciate all other conditions—of right as well as of fact—which 
must be complied with before an occupation can be recognized as 
valid.?? 

It is suggested that, among the other conditions, the capacity and readi- 
ness of the European Powers to fulfill their rôle as international trustees 
of civilization for the protection of African communities were essential. 
The prcceedings of the Berlin Conference bear ample witness to a general 
awareness of the connection between transfer of sovereignty, whether 
through treaties of protection, treaties of cession or through conquest,” and 
the esteblishment of a trust of civilization in favor of the communities 
which became the concern of the Powers, assuming the réle of collective 
guardianship, with the ultimate aim of reversion to sovereignty—a political 
and legal state of affairs which has been almost universally realized in the 
last ten or twenty years. 

Amorg the non-European Powers which ratified the Berlin Act was the 
Ottoman Empire, which reserved at the Conference its rights in its African 
dependencies. The Sultan of Zanzibar acceded to the Berlin Act in 1886. 
The General Act of the Brussels Conference of 1890 counted among its 
non-European signatories Persia, Turkey and Zanzibar. Ethiopia and Li- 
beria acceded to the Act in 1890 and 1892 respectively.2® Though the 
Brussels Act was primarily concerned with the slave trade, it was in essence 
a continuation of the proceedings of the Berlin Conference which had been 
declaratory of the principle of the sacred trust of civilization.°° Ethiopia 
and Liberia appear here as contracting parties and active participants in its 
. development as a legal principle at the pre-mandatory stage—a circum- 
stance which would justify or at least support their locus standi in the 


27 H. E. Exec. Doc., op. cit. note 7 above, at 177. Emphasis supplied. 

28 E.g.. Southern Rhodesia under King Lobengula, or Madagascar. Hague Academy, 
Recueil ces Cours, op. cit. note 9 above, at 195. 

29 9 Hertslet, op. cit. note 20 above, at 488. See also 3 A.J.LL. Supp. 29 (1909). 

80M. 3. Lindley, The Acquisition and Government of Backward Territories in In- 
ternational Law 333 (1926). 
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South West Africa Cases. The abrogation of the Berlin and Brussels Acts 
between the Powers which ratified the Convention of St. Germain-en-Laye 
of 1919 did not mean any change in the legal rights and duties of these 
Powers. Their commitments towards the African communities as trustees 
of civilization were in substance re-enacted by Article 11 of the Conven- 
tion of 1919. In fact the latter extended the provisions of Article VI of 
the Berlin Act, which had been conceived in a spirit of international 
guardianship, to all the African territories belonging to the Powers con- 
cerned. Article 11 stated that “the Signatory Powers exercising sovereign 
rights or authority in African territories will continue to watch over the 
preservation of the native populations and to supervise the improvement 
of the conditions of their moral and material well-being” with the ultimate 
aim of self-government.** 

The formulation of the mandate system within the framework of the 
League of Nations reflects the efforts of President Wilson to give full and 
unexceptional expression to the principle of trust. Paradoxically enough, 
General Smuts, who had inspired the adoption of the idea of a sacred 
trust of civilization within the mandate system, fought at the Peace Con- 
ference in 1919 for the annexation of South West Africa by the Union of 
South Africa.’ President Wilson’s reaction was that “he could not return 
to America with the world parcelled out by the great powers.” He said 
that “the fundamental idea would be that the world was acting as trustee 
through a mandatory.” 33 

The League of Nations mandatory system applied only to certain African, 
Pacific, and Asian territories which were taken over from Germany and the 
Ottoman Empire after World War I. But the principle of trust of civiliza- 
tion was not confined to these territories within the mandate system. It 


31 Lindley, ibid. at 334, 

82 The British Labor Party supported President Wilson’s policy, See W. R. Louis, 
“The South-West African Origins of the Sacred Trust 1914-19,” 66 African Affairs 
20-39 (1967). 

32 See Louis, cited above, at 35, and South West Africa Cases, 4 I.C.J. Pleadings, 
Oral Arguments, Documents 235 (1966). The Applicants in the South West Africa 
case introduced “the organized international community” theory in the proceedings. 
This meant that the enforcement of the sacred trust became the responsibility of the 
organized international community, a concept distinct from that of the League of 
Nations. 5 LC.J. Pleadings, etc. 36-37 (1966). While it is true to say that the 
international community, i.e. the family of nations, is-different from the League of 
Nations, it is not the former but the Conferences of Berlin (1885) and of Brussels 
(1890) which, prior to the mandate system, gave legal expression to the sacred trust 
of civilization. Through the Acts of these Conferences the contracting parties assumed 
the rôle of guardians of African communities from which they had acquired territory 
on the basis of bilateral treaties. Ethiopia and Liberia became contracting parties to 
the Brussels Act and thus acquired a legal interest in the conduct of the guardianship, 
of which the mandate system was a further legal expression. Ethiopia and Liberia 
did not refer in their pleadings to the official guardianship proclaimed at the Berlin 
Conference or to the consequences of their accession to the Brussels Act. But this 
did not justify the categorical statement of the Court that the mandate system is the 
sole juridical expression of the sacred trust of civilization and that the latter has no 
“residual juridical content,” 


158 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 65 


applied also to other colonial territories which, prior to World War I or 
later, had come under the sway of the Powers. 

Under Article 23(b) of the League of Nations Covenant, the Members 
of the League “. .. (b) undertake to secure just treatment of the native 
inhabitants of territories under their control; ...” Thus the British Gov- 
ernment declared expressly in 1923 that in the administration of Kenya 
the interests of the African population must be paramount, as the latter 
are the beneficiaries of the sacred trust of civilization exercised on their 
behalf.*4 The same argument applies to all territories in Africa, the Pacific, 
or Asia in which a trust relationship had been established long before the 
days of the League of Nations. As witnessed at the Berlin Conference of 
1885, this trust relationship must be deemed to be of a juridical character 
with all corresponding rights and duties attaching to the participating 
Powers. Moreover, Liberia and Ethiopia had, prior to the mandate sys- 
tem, joined as contracting parties to the Brussels Act of 1890 which, even 
if not directly relevant to the case, cannot be dismissed as a vital link in 
the chain of legal development." | 

The Institute of International Law at its Cambridge meeting in 1931 
made the remarkable statement that “[t]he communities under mandate 
are subjects of international law. They have a patrimony distinct from 
that of the mandatory State; they possess a national status, and they may 
acquire rights or be_held to their obligations.” °° The collapse of the sov- 
ereignty of the colonial Powers over these communities marked the end 
of the era of trust relationships, which had existed legally since the nine- 
teenth century, and the independence of most of the African countries. As 
such, they were able in a reorganized form to re-enter the family of nations 
and regain the territories ceded to the Powers in the past. 

The General Assembly has now terminated the Mandate for South West 
Africa. Though such termination is not a right provided for in Article 22 
of the Covenant of the League of Nations or the relevant Mandate Agree- 
ment, it may be considered as implied in the sacred trust of civilization.’ 

84 Lindley, op. cit. note 30 above, at 335. 

85S. F. Bemis, Diplomatic History of the United States 576 (4th ed., 1955), states 
that the principle of trust, as envisaged by the Berlin Conference of 1885, carries the 
“germ of the idea of international mandate.” Art. 6 of the Berlin Act states that 
“AJl the Powers exercising sovereign rights or influence in the aforesaid territories 
bind themselves to watch over the preservation of the native tribes, and to care for 
the improvement of the conditions of their moral and material well-being ....”’ The 
Brussels Act of 1890 refers to “assuring to that vast continent the benefits of peace 
and civilisation... .” The author of a League of Nations publication on the mandate 
system, which was referred to in the proceedings before the LC.J., states that while 
the Brussels Act created legal obligations as to the slave trade and other matters, there 
are no legal obligations in the Berlin Act, a view not reconcilable with the term “bind” 
in the Berlin Act. See 4 1.C.J. Pleadings, etc., op. cit. note 33, at 233, citing League 
of Nations, The Mandates System; Origins—Principles—Application 9, 10 (League of 


Nations Pub. 1945, VI.A. 1.). 
36 See 26 A.J.I.L. 91, note 6 (1932), and J. G. Starke, Introduction to International 


Law 164 (1967). 
87 John Dugard, “The Revocation of the Mandate for South West Africa,” 62 A.J.LL. 


78-97 (1968). 
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Whatever the legal character of this important step taken by the United 
Nations, it creates a situation which is awkward from the political as well 
as legal point of view. When the General Assembly at its 21st Session 
in 1966 considered the draft resolution introduced by 54 African and Asian 
states condemning the administration of the mandated territory of South 
West Africa by the Republic of South Africa and proposing its termination 
and take-over by the United Nations, most Members expressed disappoint- 
ment in the ruling of the International Court of Justice of 1966.38 

The purpose of the above observations has not been to deal with this 
disappointment from the political point of view. It has rather been to 
point to the fact that the majority judges failed to explore the historical 
background of the sacred trust of civilization, which might have tipped 
the precarious balance of the votes in a different direction. Even if it is 
admitted that the jurisdiction of the Court was confined to the considera- 
tion of the case from the point of view of the mandate system only, the 
statement of the Court relating to “the sole juridical expression of the 
sacred trust of civilization” is highly doubtful if not untenable in inter- 
national law.* 

CHarites H. ALEXANDROWICZ | 


Tax TREATIES BETWEEN THE UNITED STATES AND DEVELOPING 
COUNTRES: TuE NEED FOR A New U, S. INITIATIVE 


The effort of the United States to conclude a series of bilateral tax treaties 
with developing countries has reached a virtual stalemate. Of the twenty- 
two conventions for the avoidance of double taxation of income currently 
in force between the United States and other nations, only two treaties, with 
Pakistan and Trinidad and Tobago, exist with members of the so-called 
“Third World.” The remaining conventions are with economically more 
advanced countries, primarily European.t 


88 See, e.g the remarks of the representatives of Ghana, Iraq, Ceylon, and the 
United Arab Republic, General Assembly, 21st Sess., 1419th Meeting, U.N. Doc. A/PV. 
1419 (1966). 

See also General Assembly Resolutions 2498 (XXIV), Oct. 31, 1969, 2517 and 2518 
(XXIV), Dec. 1, 1969, General Assembly, 24th Sess., Official Records, Supp. No. 30, 
at 65 and 68, U.N. Doc. A/7630 (1970), in which the General Assembly, relying on 
earlier Security Council resolutions, condemned the Government of South Africa for 
its refusal to withdraw its administration from Namibia (South West Africa). 

89 See R. Higgins, “The International Court and South West Africa: The Implica- 
tions of the Judgment,” 42 International Affairs 573 (1963). 

° Visiting Professorial Fellow, Ecole Pratique des Hautes Etudes, Sorbonne. 

1 Income tax treaties have been concluded between the United States and Australia, 
Austria, Belgium, Canada, Denmark, Finland, France, Germany, Greece, Ireland, Italy, 
Japan, Luxembourg, Netherlands, New Zealand, Norway, Pakistan, South Africa, Swe- 
den, Switzerland, Trinidad and Tobago, and the United Kingdom. In addition, the fol- 
lowing newly independent nations have assumed the terms of tax treaties already exist- 
ing between their former colonial rulers and the United States: Barbados, Burundi, 
Congo (Kinshasa), Gambia, Jamaica, Malawi, Nigeria, Rwanda, Sierra Leone and Zam- 
bia. United States Department of State, Treaties in Force (1970). The United States 
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The dearth of agreements in this field between the United States and 
the developing countries stands in contrast to the success of other indus- 
trialized nations in concluding tax treaties with less developed nations. 
Sweden, for example, has entered into income tax treaties with thirteen 
developing nations in various parts of the world.? Japan has concluded 
eight such agreements with developing nations, primarily Asian.? 

The United States has attempted to extend its network of tax treaties to 
‘developing countries, but its efforts have been repeatedly frustrated by the 
attitude of the Senate. In negotiating agreements with such countries the 
U. S. Treasury Department has recognized that special provisions not found 
in treaties with developed countries are appropriate to tax treaties with 
developing nations. This recognition has led to the inclusion within sev- 
eral treaties negotiated by the Treasury of provisions for tax-sparing credits. 
Such credits would permit a United States investor to subtract from his 
tax owed to the United States Government with respect to income earned 
abroad not only taxes paid to the country in which such income was earned, 
but also taxes which such foreign country gave up through tax concessions. 
Provisions for tax-sparing credits were included in agreements signed with 
Pakistan, India, Israel and the United Arab Republic. The Pakistan treaty 
was ratified and took effect, but without the tax-sparing credit which the 
United States Senate refused to approve. The other three treaties failed 
to receive Senate approval and were withdrawn by the President in 1964.4 
Subsequent to the. withdrawal of these treaties the United States Govern- 
ment concluded agreements with Brazil and Thailand, and a second agree- 
ment with Israel, providing for extension of the domestic investment credit 
to investments by U. S. taxpayers in these developing countries. The 
Brazil treaty was approved by the United States Senate, but consent to 
the investment credit provision of the treaty was withheld. Neither the 
convention signed with Brazil nor the two agreements signed in 1965 with 
Thailand and Israel have yet entered into effect. 

In the midst of this impasse, the United Nations has taken the initiative 
in organizing meetings of experts to analyze the special issues presented by 
tax treaties between developed and developing countries. The first such 
conference was held in Geneva in December, 1968, and the report of the 


concluded a tax treaty with Honduras in 1957. The treaty was terminated by Honduras 
as of December 31, 1966. Instruments of ratification of the treaty with Trinidad and 
Tobago were exchanged at Port of Spain on Dec, 30, 1970. It is very doubtful 
that this agreement will serve as a -model for future U. S. treaties with developing 
countries. The agreement omits any measure designed to promote investments of U. S. 
‘capital, such as a tax-sparing credit or investment credit. The Trinidad and Tobago 
Government argued Strongly for such a provision, but agreed to forgo its demands for 
the time being, pending further negotiations after ratification of the basic treaty. 

2 Sweden has treaties with Argentina, Brazil, Ceylon, India, Israel, Liberia, Morocco, 
Pakistan, Peru, Singapore, Thailand, Tunisia and the United Arab Republic. Martin 
Norr, Claes Sandels and Nils G. Hornhammar, The Tax System in Sweden 54 (1969). 

3 Japan has treaties with Pakistan, India, Singapore, Thailand, Malaysia, Brazil, Ceylon 
and the United Arab Republic. Tax Bureau, Japanese Ministry of Finance, An Out- 
line of Japanese Taxes 203-204 (1969). 

4110 Cong. Rec. 16091 (1964). 
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conference proceedings was published late in 1969.5 The ad hoc group of 
experts was created by the Secretary General of the United Nations under 
a resolution adopted on August 4, 1967, by the U.N. Economic and Social 
Council, The group was composed of twenty-three members from eight 
developed and ten developing nations. Although the members attended 
in their personal capacities, they were nominated by their respective gov- 
emments and many were high-level officials. Most of the leading indus- 
trial nations named members to the ad hoc group. The United States sent 
Stanley S. Surrey, then Assistant Secretary of the Treasury for Tax Policy, 
and Nathan Gordon, the Treasury’s Director for International Tax Affairs. 

The resolution of the Economic and Social Council directing the creation 
of such a panel of experts gave the group 


the task of exploring, in consultation with interested international agen- 
cies, ways and means for facilitating the conclusion of tax treaties 
between developed and developing countries, including the formula- 
tion, as appropriate, of possible guidelines and techniques for use in 
such tax treaties... .* 


To the extent that the group’s purpose was to reach agreement on model 
provisions for inclusion in tax treaties between developed and developing 
nations, the panel was not notably successful. The experts were able to 
agree on a few provisions appropriate for such treaties. In general, how- 
ever, the report reflects a failure to achieve consensus on most of the im- 
portant issues raised during the discussions. The disagreements recorded 
in the report are not only between members from developed and develop- 
ing countries. There are also frequent differences of opinion among mem- 
bers from the developed nations and among members from developing 
countries. 

Of the topics dealt with by the group, probably the most relevant to the 
formulation of current United States policy is the question of incentives 
for investment in developing countries. The experts from developing coun- 
tries pointed out that concessions made by such countries to attract invest- 
ments through tax holidays and similar measures are frustrated unless the 
capital-exporting countries either exempt from tax income from such in- 
vestments or grant a credit to their taxpayers for taxes given up by the 
developing countries. If the investor’s home country grants a credit only 
for taxes actually paid, as under current United States law, the reduction 
of income tax burdens by developing countries may serve merely to increase 
the revenue accruing to the investors home country. The investor receives 
no benefit from the concessions, unless he is willing to retain the profits in 
a foreign corporation and thereby defer taxation by his own country. 

Despite strenuous arguments often made to the effect that tax incentives 
are an inefficient and excessively expensive means of attracting foreign in- 
vestment, the report reveals that such concessions are still considered indis- 


5 United Nations Department of Economic and Social Affairs, Tax Treaties between 
Developed and Developing Countries, U.N. Doc. E/4614/ST/ECA/110 (1969). 

6 Economic and Social Council Res. 1273 (XLIII), Economic and Social Council, 43d 
Sess., Official Records, Supp. No. 1 (E/4429), p. 5. 


i 


162 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 65 


pensable by a number of developing countries. The members from the 
developing countries appeared unanimous in urging capital-exporting na- 
tions to frame their legislation so as to preserve the incentive effects of 
tax concessions granted by developing countries. Their position was sup- 
ported. by a number of experts from developed nations who agreed that 
measures such as the tax-sparing credit and the exemption of direct invest- 
ment income from developing countries are essential to place foreign in- 
vestors in such countries in a competitive position with other investors who 
can taxe full advantage of tax concessions. In opposition to this point of 
view, one member from a developed country insisted that equal treatment 
should be viewed from the perspective of the investor’s home country, 
and that exemption or tax sparing could result in a considerably lighter 
tax burden for some of the country’s investors than for others. He also 
pointed out that a capital-exporting country might encourage investments 
in developing nations through devices other than tax sparing or exemption 
of investment income. No general consensus could be reached on the issue 
of tax incentives, although the report indicates that most of the members 
favored the adoption by the capital-exporting nations of tax measures to 
encourage investment in developing countries. 

Much of the attention of the group was devoted to a consideration of 
rules allocating taxing authority between an investor’s home country and 
the foreign jurisdiction within which his income-producing activities are 
carried on. The panel adopted as the basis for discussion a Draft Model 
Convention prepared by the Organization for Economic Co-operation and 
Develcpment.? Several members contended that the OECD draft, having 
been drawn up by experts from developed countries, could not even serve 
as a basis for discussing solutions to the particular problems involved in 
tax treaties between countries of greatly different levels of economic de- 
velopment. They contended that the primary right of the country in which 
income has its source to tax such income must be recognized in treaties 
between developed and developing countries and that the OECD draft 
fails to adhere to this principle. Despite this objection, a majority of the 
experts supported the proposal to base discussions on the OECD Model 
Convention, but there was general agreement that modifications in the 
draft are necessary for treaties between developed and developing nations. 

The panel’s discussions indicate a wide variety of views as to allocation 
rules appropriate to the treatment of particular forms of income. With 
regard to shipping profits, for example, several members from developed 
countries strongly urged retention of the OECD provision assigning ex- 
clusive taxing rights to the country in which the management of the ship- 
ping company is located. One expert from a developing country expressed 
himself in favor of this view, while several others asserted the importance 
to their countries of the revenue available from foreign shipping lines. 
One expert proposed that developed and developing countries agree to 
share taxation of shipping profits on a fifty-fifty basis. There was also a 


T Organization for Economic Co-operation and Development, Draft Double Taxation 
Convention on Income and Capital (1963), OECD Doc. C (63) 87 (1967). 
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variety of views expressed as to how profits attributable to operations of 
an international shipping company within any one country could be cal- 
culated. No general conclusions were reached. 

Despite the multiplicity of views expressed, general agreement was 
reached on several points. A draft provision on taxing income from pro- 
fessional services and similar independent activities, submitted by a member 
from Israel and modified by a participant from India, was approved by 
the group in lieu of the corresponding provision of the OECD Model 
Convention. A limited number of provisions of the OECD draft were 
accepted by the group without controversy. On several points the experts 
agreed to general principles without elaborating precise guidelines. With 
regard to the taxation of interest, for instance, general consent was given 
to the principle that neither the source country nor the investor’s home 
country should have an exclusive right to tax such income, but no agree- 
ment was reached on a formula for sharing the tax base. Perhaps as useful 
as the agreements reached was the elaboration of a range of possible 
solutions to problems considered by the panel. With respect to taxation 
of income arising from building, construction or assembly projects, for 
example, guidelines were proposed for determining under what circum- 
stances the country in which such projects are carried out can tax the 
profits resulting to non-residents. 

The great diversity of views on the allocation of taxing power is explica- 
ble in part by the particular trade and investment relations maintained by 
the various nations which sent participants to the ad hoc group. A de- 
veloping country with no facilities for international shipping could not be 
expected to be as concerned about the right of countries with such facilities 
to tax shipping profits as about other provisions of tax treaties more rele- 
vant to its economic situation. A developed nation with substantial trade 
relations with developing nations but few direct investments might feel 
no hesitation in offering tax concessions for direct investment income re- 
ceived by its residents, as such concessions would mean little in terms of 
revenue. The multiplicity of viewpoints expressed by the experts is there- 
fore not to be taken as evidence that the conclusion of treaties between 
developed and developing countries faces insuperable obstacles. It is only 
reasonable that such treaties should be tailored to the particular pattern 
of economic relationships existing between the two contracting parties. 
The provisions of each treaty may be expected to reflect a balance of con- 
cessions by each side, determined by the particular transactions, whether 
they be trade, shipping, sharing of technology or direct investment, which 
dominate economic relations between the two countries. For the purpose 
of facilitating negotiation of such treaties, conferences such as that organ- 
ized by the United Nations can play an important rôle in clarifying the 
relevant issues and in presenting possible solutions to problems. Con- 
sideration should also be given to the suggestion of an Israeli member of 
the ad hoc group that an international panel of tax experts be established 
from whom countries could seek technical advice on the negotiation of 
tax treaties. 


164 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 65 


The importance of a flexible approach to negotiating provisions of tax 
treaties between developed and developing countries is suggested by a 
survey of existing tax treaties prepared by the United Nations Secretariat 
and submitted to the ad hoc panel of experts. The report analyzes the 
extent to which existing treaties either conform to or deviate from the rules 
contained in the OECD Model Convention. The study focuses not only 
on agreements between developed and developing nations, but also on 
the provisions of treaties concluded between developed nations. The sur- 
vey reveals that there is considerable diversity in the provisions found in 
both types of treaties and that departures from the Model Convention are 
common for both. Some provisions, such as those relating to consultation 
procedures and exchanges of information between contracting states, have 
been adopted in nearly all recent treaties between developed and develop- 
ing countries. The study comments that provisions for exchange of fiscal 
information may represent the most important advantage of a tax treaty 
for a developing country, as such provisions put at the disposal of the 
revenue authority of the developing nation data gathered by the relatively 
more extensive information-collecting facilities of the developed nation. A 
developing nation may obtain information concerning income and expenses 
of enterprises operating within its jurisdiction but controlled from the de- 
veloped country. It may also obtain information relating to its own resi- 
dents’ financial activities in the developed country. The advantages gained 
from such information-sharing will compensate to some extent, concludes 
the report, for the revenue sacrificed by developing countries as a result 
of limitations imposed by other provisions of tax treaties on their right 
to tax income received by non-residents. 

Despite considerable uniformity of provisions on consultation procedures, 
information exchange and a few other topics, in general the agreements 
concluded between developed and developing nations show significant vari- 
ations from one another and from the OECD draft. The departures from 
the OECD provisions are often in the direction of increasing the jurisdic- 
tion of the source country to tax income earned by non-residents. With 
regard to interest income paid to non-residents, for instance, Article 11 of 
the OECD draft restricts the source country to a withholding tax not in 
excess of 10 percent, unless the debt from which the interest arises is effec- 
tively connected with a permanent establishment located in the source 
country. Out of nearly 50 treaties reviewed in the report, only a handful 
were as restrictive as the OECD provision on the source country’s taxing 
authority. In a number of treaties the developing country retains full right 
to tax interest income at its usual withholding rates. In a large number 
of other agreements the source country agrees to limit its withholding tax 
rate, but at rates higher than the 10 percent limit of the OECD provision. 
Full taxation of interest by the recipient’s home country combined with full 
exemption by the country of source, a common provision in agreements 


8 The study, prepared by the Secretariat with the assistance of consultants from out- 
side the United Nations, is printed as part of the U.N. Doc- E/4614/ST/ECA/110, 
p. 33 et seq. 
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between developed countries, is found in only a few treaties between de- 
veloped and developing nations. 

With regard to measures adopted by capital-exporting countries to give 
incentives for investment in developing countries, the Secretariat’s report 
views with equal favor the exemption by developed countries of income 
from developing countries and the adoption of a tax-sparing credit pro- 
vision in conjunction with a credit for foreign taxes paid. The report 
points out that, if a developed country adopts a general exclusion of all 
foreign-source income, the result may be to encourage investments in de- 
veloped rather than developing nations. The study suggests instead that 
selective exemption of foreign income by means of treaties between de- 
veloped and developing nations can be relied upon to channel the desired 
capital into the developing countries. 

The observations contained in the Secretariat’s report may be of particu- 
lar relevance to United States policy in the light of recent suggestions 
of fundamental changes in U. S. taxation of foreign-source income. As- 
sistant Secretary of the Treasury Edwin S. Cohen revealed, in a speech of 
November 19, 1969, that the Treasury Department is weighing the ad- 
visability of either eliminating deferral of taxes on undistributed profits 
earned by foreign subsidiaries of United States corporations or, alternatively, 
exempting from U. S. taxation income received from direct investments 
in foreign countries.® The first alternative, subjecting all income of foreign 
subsidiaries to U. S. taxes in the year earned, would eliminate the incen- 
tive which tax concessions given by developing countries still offer to U. S. 
investors, who are currently able in many cases tc postpone U. S. taxes by 
reinvesting abroad profits eared by foreign corporations. The Assistant 
Secretary's language indicated, however, that far more serious considera- 
tion is being given to the second alternative, exemption of direct investment 
income regardless of whether or not it is distributed to U. S. shareholders. 
This policy could also have important repercussions on investment in de- 
veloping countries. In one sense, U. S. exemption could make tax con- 
cessions offered by developing countries more attractive to U. S. investors, 
as the low rates would not be eliminated by U. S. taxes on profits distributed 
to investors. Some have argued, on the other hand, that complete exemp- 
tion would have adverse consequences to total investment in developing 
countries, as it would remove an incentive to retention of profits by foreign 
subsidiaries. Exemption might even, as suggestec by the U.N. Secretariat’s 
report, stimulate investment in developed rather than developing coun- 
tries. The report points out that, once tax concessions expire, tax rates 
in developing countries are often quite high. Exemption might, therefore, 
act primarily as an incentive to investment in developed countries with 
rates lower than rates existing in the United States or numerous developing 
countries. 

Although the impact of unqualified exemption of foreign direct invest- 
ment income on the flow of U. S. capital to developing countries is not easy 
to predict, the consequences would be less open to doubt if a modification, 


® Treasury Release K-277. 
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outlined by Mr. Cohen as a possible exception to the exemption privilege, 
were adopted. The Assistant Secretary suggested that exemption might be 
denied to income earned in a country whose rates do not reach a minimum 
standard to be established by U. S. law. Exemption might be denied, for 
instance, to income earned in countries with rates beneath 35, 40 or 45 
percent. On the assumption that tax concessions currently offered by a 
number of developing countries result in effective tax rates beneath these 
minimum levels, the result would be that income earned by U. S. taxpayers 
from investments in such countries would be subject to full U. S. taxation 
(with a credit given for foreign taxes as now), while investment in other 
countries, including developed countries, would enjoy the full benefit of 
rates lower than U. S. levels but still above the stipulated minimum. Such 
a policy could seriously affect the tax incentive program currently offered 
by a number of developing countries. It seems likely that such a change 
in United States taxation of foreign investment income would create an in- 
centive to shift the flow of overseas investments toward other developed 
- countries and away from investment in less developed nations. Regardless 
of whether or not Assistant Secretary Cohen’s envisioned changes are ac- 
tually adopted, his statement casts doubt on the willingness of the United 
States Government to take account of the special needs of the developing 
nations in formulating new policies toward taxation of income from over- 
seas investments. 

The remarks of Mr. Cohen were, of course, directed toward possible 
changes in United States legislation rather than tax treaties. In the treaty 
field, however, there has been no new initiative by the Treasury to break 
the existing stalemate with regard to treaties with developing countries. 
Such an initiative is greatly needed. In formulating new policies to meet 
the particular requirements of the developing nations, the United States 
Government should consider carefully which of the alternative methods 
of facilitating investments in developing countries will have the most 
favorable long-term impact. Although tax-sparing and other methods which 
the United States might adopt to preserve the full impact of tax relief 
granted by capital-importing nations are often eagerly sought after by such 
countries, there are good reasons to conclude that such provisions are 
not the most appropriate means to stimulate the desired investment. The 
chief reason is that such provisions adopted by the investor’s home country 
place maximum pressure on the developing nations to foresake sorely 
needed tax revenues by granting tax holidays and other concessions. For 
the purpose of stimulating investment in developing countries without un- 
dermining their fiscal resources, some sort of tax incentive by the capital- 
exporting nation tied to the act of investing itself would seem more de- 
sirable. Such a measure would not increase pressure on developing nations 
to reduce tax rates and would relate the incentive directly to the action 
which it is intended to encourage: capital investment rather than repatria- 
tion of profits. 

One objective in the drafting of any treaty provision granting tax relief 
tied to capital investment should be to restrict the tax benefits as much as 
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possible to that increment of total investment which would not have been 
made in the absence of the incentive provision. The tendency to grant tax 
concessions for investments which would have been made even without 
special incentives is a familiar one and often makes tax incentives ex- 
tremely expensive in comparison to the added benefits which they produce.” 
A related objective should be to formulate incentive provisions which 
apply only to the specific types of investments which it is desired to en- 
courage. It might be desirable to restrict tax concessions to investments 
in certain industries or regions of the country, depending upon the develop- 
ment plans of the particular capital-importing country with which a treaty 
is being concluded. Care must also be taken to avoid provisions which 
stimulate transactions detrimental to the economic growth of the develop- 
ing nations.** 

Clearly a new initiative by the United States is required to break the 
current stalemate in efforts to reach accord with developing countries on 
treaties to promote trade and development through harmonizing tax laws. 
Such treaties are important not only in preventing double taxation and 
promoting co-operation between tax administrators of the contracting na- 
tions. They also serve to create a climate of confidence among investors, 
who can feel assurance that the basic rules determining their tax liabilities 
have been agreed upon and that channels of consultation exist in case of 
disputes. It has been suggested that this climate of confidence may be 
as important as any specific provisions of tax treaties in promoting invest- 
ments in developing countries.* It is to be hoped that the recent ex- 
changes of views stimulated by the United Nations will pave the way for 
a successful effort by the United States to reach agreements with developing 
countries in this important field. 

. Patrick L. KELLEY ° 


NEUTRALIZATION OF ISRAEL 


In the April, 1970, issue of Foreign Affairs! Dr. Nahum Goldmann, 
President of the World Jewish Congress, advances the novel proposal that, 
as a solution to the crisis in the Middle East, Israel be made a permanently 
neutralized state along the lines of Switzerland. In Dr. Goldmann’s view 


10 See Stanley S. Surrey, “Tax Incentives as a Device for Implementing Government 
Policy: A Comparison with Direct Government Expenditures,” 83 Harvard Law Re- 
view 705 (1970). 

11 The West German Development Aid Tax Law, for example, grants concessions to 
German exporters of finished and semi-finished goods to developing countries, even 
though the effect may be to impair the competitive ability of producers of such goods 
located within the developing countries. Dietrich von Boetticher, “A New Approach 
to Taxation of Investments in, Less Developed Countries,” 17 A. J. Comp. Law 529, 
557 (1969). 

12 See Martin Norr, “Less Developed Country Treaties,” in Practising Law Institute, 
U. S. Taxation of Foreign Operations 161, 164 (1968). 

© Teaching Fellow and Research Associate, International Tax Program, Harvard Law 
School. 

1 “The Future of Israel,’ 48 Foreign Affairs 443 {1970}. 
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the success of this solution would depend on the two preconditions of a 
cease-fire between Israel and the Arab states and settlement of the Arab 
refugee problem. He arguss that neutralization of Israel would appeal 
to the Arab states because it would quiet their fears of Israeli territorial 
expansion and eliminate a major obstacle to a united Arab policy. Both 
the United States and the Soviet Union would support such a proposal, 
Dr. Goldmann believes, beceuse neither state desires a wider war and both 
wish to avoid a confrontation over the Arab-Israeli conflict. From the 
Israeli perspective, Dr. Goldmann contends, neutralization with effective 
internetional guarantees would enhance its security and allow Israel to 
divert some of its resources now applied to military requirements to eco- 
nomic, cultural and spiritual efforts. Dr. Goldmann believes that an “ef- 
fective” guarantee of the neutrality of Israel might require stationing of a 
permanent symbolic international force in Israel, as well as retention of 
Israeli armed forces, but that, if the guarantee were coupled with a control 
of arms deliveries to the Middle East, Israel would gradually be able to 
shift its resources from the military to civilian areas of its society. 

Dr. Goldmann himself admits that his proposal “may appear to hard- 
boiled politicians today as & quixotic vision.” Indeed, the feasibility of 
neutralization of Israel would depend upon resolution of a number of dif- 
ficult political and psychological problems, a discussion of which is beyond 
the scope of this note.? Nonetheless, it may be useful at this time to 
consider some of the legal issues which neutralization of Israel would in- 
volve: What would be the purpose of such a neutralization? How might 
it be accomplished and what would be the rights and duties of Israel and 
other states? In what ways, if at all, are the experiences of Switzerland, 
Belgium and Luxembourg, Austria, and Laos, all instances of permanent 
neutral:zation, relevant to these problems? 

The >rimary objective of neutralization in international law has been to 
promote the avoidance or management of conflict.2 To this end parties to 
neutralization arrangements have sought the creation of “buffer states” to 
stabilize balance-of-power rivalries and/or the removal of a state as a 
focal point of international conflict. The neutralizations of Switzerland, 
Belgium and Luxembourg are examples of attempts to fulfill the first ob- 
jective, and those of Austria and Laos the second. These objectives are 
not mutually exclusive, however. One of the purposes of neutralization of 
Switzerland was to protect t from the expansionist designs of various 
European Powers, especially France. 

Since Israel is not in any sense a “buffer state,” the purpose of its neu- 
tralization would be to remove the territory of Israel as a focal point of 
international conflict. But tke preliminary and fundamental problem is: 
What territory makes up the sate of Israel? Sharm el Sheikh? The Golan 
Heights? The Gaza Strip? Jerusalem? As a first step, it would be neces- 

2 For en excellent and exhaustive study of the political, as well as many of the 
legal problems of neutralization, se2 Black, Falk, Knorr and Young, Neutralization and 
World Pclitics (1968). ) 


8 See, generally, Black, op. cit. aote 2 above; 1 Whiteman, Digest of International 
Law 342-364 (1963); Kunz, “Austria’s Permanent Neutrality,” 50 A.J.LL. 418 (1956). 
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sary to resolve this issue before proceeding to the neutralization of the ter- 
ritory of Israel. 

Neutralization, as distinguished from a policy of neutrality, can be 
brought about only by treaty and not by unilateral declaration.* Under 
present international law and practice the procedure would be to conclude 
a treaty of neutralization between Israel and other interested states or en- 
tities, with Israel’s consent. It is no longer supportable for the great Powers 
by treaty among themselves to impose the status of neutralization upon 
weaker states, as the European Powers did in the nineteenth century with 
regard to Belgium and Luxembourg. 

The parties to a treaty neutralizing Israel would at a minimum have to 
include Israel, the Arab states, the United States, and the Soviet Union, 
ie. the primary protagonists in the Middle East crisis. In addition, it 
would seem desirable and perhaps indispensable to include the United 
Kingdom, France and the United Nations as parties, because of the rôle 
they might play in maintaining and guaranteeing the neutralization of Israel. 

What could be expected to be the duties of Israel as a neutralized state? 
The neutralized state, in the historic model, is required to abstain from 
going to war except in self-defense and to avoid policies and actions that 
might involve it in hostilities, such as adherence to a treaty entailing a 
political commitment, especially a defensive alliance, a treaty of guarantee, 
or a collective security arrangement. If a war or armed conflict breaks 
out between other states, the neutralized state may be required to remain 
neutral in the strict, classic sense. Its duties include refraining from join- 
ing an international military action, whether it be under the aegis of the 
United Nations or any other international organization, and from allowing 
passage of troops of a belligerent through, or the flying of a belligerent’s 
planes over, its territory. At the same time neutralization does not neces- 
sarily mean demilitarization. On the contrary, the neutralized state not 
only has a right but an obligation to defend its neutrality, if need be by 
armed force. The success of Swiss neutrality is due in large part to the 
strength of the military establishment of that country. 

Fulfillment of these obligations would not be an onerous burden for 
Israel. Israel is not presently a member of any alliance that, at least argu- 


4 A distinction is usually drawn between “neutralization” and “neutrality.” Neutrality 
is defined as a voluntary policy that a state may edopt in time of war with respect to 
belligerents. Neutralization, on the other hand, refers to a permanent status, acquired 
by agreement with other states, which cannot be relinquished without their consent. 
“Permanent neutrality” is often used in the same sense as neutralization. See 1 White- 
man, op. cit. note 3 above, at 342-343. 

Arguably, Austria should be classified as an example of neutrality instead of neu- 
tralization because the State Treaty with Austria contains no reference to Austria’s 
neutralization. Rather, the terms of Austria’s neutralization are found in a Consti- 
tutional Federal Statute enacted by the Austrian Parliament. It has been contended, 
however, that the Austrian statute is more than a unilateral declaration of policy because 
(a) it was enacted pursuant to an international obligation, the so-called Moscow Mem- 
orandum of April 15, 1955, between Austria and the Soviet Union, and (b) the neu- 
tralization of Austria has been generally recognized ky states members of the inter- 
national community. See Kunz, loc. cit. note 3 above, at 419-422, 
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ably, might jeopardize its independence of political action, nor has it per- 
mitted the establishment of foreign military bases. And it has shown itself 
highly capable of defending the inviolability of its territory. 

On the other hand there could be substantial disagreement as to whether 
Israel would be precluded from joining customs or economic unions or 
required to maintain any kind of ideological neutrality. Both Switzerland 
and Austria have applied for association with the European Economic 
_ Community, but the Soviet Union has strongly objected to Austria’s appli- 
cation as a violation of its neutrality. There might also be a question 
whether continued Israeli membership in the United Nations would be 
compatible with its status as a neutralized state. All of these questions 
would have to be resolved in the treaty of neutralization. 

As for the other parties to the treaty, should they be required simply to 
recognize the neutralization of Israel or to guarantee it as well?* A state 
recognizing the neutrality of another country is normally obliged to re- 
frain from taking any action that might violate that neutrality. Thus the 
recognizing state is required to respect the independence and territorial 
integrity of the neutralized state. It must not directly or indirectly inter- 
fere in the internal affairs of the neutralized state or use the territory of 
the neutralized state for interference in the internal affairs of other coun- 
tries. It must not introduce troops or establish military bases in the terri- 
tory of the neutralized state, nor attempt in any way to induce the neutral- 
ized state to enter into military alliances. Above all, it must not resort to the 
use of force or threat of force, or take any other measure which might im- 
pair the peace of the neutralized state.’ 

Israel, however, would be strongly concerned with the defense of its 
neutrality, and recognition of permanent neutrality does not“ oblige the 
recognizing state to defend the neutralized state’s neutrality. Only a 
guarantee of the neutralization of a state gives rise to an obligation to de- 
fend it. Such a guarantee can be given by states severally or collectively. 
If it is collective, the guarantors must act as a body; but if the guarantee 
is given by states severally, each state is under a duty to act which is 


5 In 1961 the Soviet Union repeatedly warned the Austrian Government that its 
application for association with the European Economic Community would be regarded 
as a violation of Austrian neutrality and the prohibition of the Austrian State Treaty 
against political or economic union with Germany. The Austrian Government re- 
jected these protests on Oct. 2, 1961, in a note to the Soviet Union. 1 Whiteman, 
op. cit. note 3 above, at 352-353, 

6 Switzerland has consistently refused to become a Member of the United Nations 
on the ground the collective security system, operating through the Security Council, 
might require it to take positions incompatible with its permanent neutrality in the 
event of armed conflicts. On the other hand, for a view that there are no legally valid 
objections to the membership of a neutralized state in the United Nations, see Verdross, 
“Austrias Permanent Neutrality and the United Nations Organization,” 50 A.J.LL. 
61 (1956). 

7 See 1 Whiteman, op. cit. note 3 above, at 350, 

8 For a draft model treaty of neutralization, see Black, Falk, Knorr and Young, op. cit. 
note 2 above, at 191-195. 

91 Oppenheim, International Law 966-967 (8th ed., Lauterpacht, 1955). 
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peculiar to it. In light of the unhappy historical experience with unani- 
mity voting requirements, it is likely that Israel would insist that the 
guarantee be several or collective and several. Also, Israel would require 
substantial assurances that its security would be enhanced rather than en- 
dangered by neutralization before it would consider, as part of the bargain, 
giving up such strategically important areas as the Gaza Strip, Sharm el 
Sheikh, the Golan Heights, and the West Bank of the Jordan. 

Until the three-member Commission for Supervision and Control of 
Laos, established under the Geneva Agreement of 1954, was assigned the 
task of enforcing the neutralization of Laos, there was no provision in inter- 
national law or practice for the establishment of control machinery to ensure 
the maintenance of a treaty of neutralization. The Commission, however, 
has proven ineffective in controlling repeated interventions by several 
guarantor states, largely for such reasons as lack of access to parts of the 
country controlled by Communist forces, dissension among the members 
of the Commission, and the unanimity requirement for decisions whether 
a violation of the agreements has occurred. Moreover, as an instrument 
of the guarantor states, the Commission has not been able to play an inde- 
pendent réle in determining whether these states are fulfilling their ob- 
ligations,*° 

Israel would surely demand a more impartial commission with more. 
effective powers. To ensure impartiality, such a commission might be 
established under United Nations auspices with members selected from 
states not parties to the treaty of neutralization. The commission would 
have the responsibility of investigating cases in which, in the opinion of a 
majority of the members of the commission, there are reasonable grounds 
for assuming that a violation of the treaty has occurred. Israel and the 
other parties to the treaty would be under an obligation to provide the- 
commission with the resources and authority necessary to carry out its 
duties. In particular, the commission would have to be granted free access 
to all parts of the territory of Israel, as well as adequate transportation and 
communication facilities. 

The United Nations experience with peacekeeping operations and the 
experience in Laos indicate that the parties would be unlikely to agree 
that the commission itself should have power to decide whether a violation 
of the treaty has occurred. Rather, the functions of the commission would 
probably be limited to observation, fact-finding, and the submission of 
reports to a plenary meeting of the parties or to the United Nations for 
further action. At any rate, some provision should be made for decisions 
as to whether a violation of the treaty has occurred, and this decision should 
be made by a majority, or perhaps a two-thirds vote not subject to veto. 

Any treaty of neutralization for Israel should provide for periodic re- 
view of its provisions, and meetings to consider revisions in the treaty should 
be called within a certain period after the receipt of a request for such 
a meeting from any party to the treaty. However, no modification or 


10 See Dommen, Conflict in Laos: The Politics of Neutralization 247-250 (1964), 
for a discussion of the failure of the Commission to control the conflict. 
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abolition of the status of neutralization could be made in the absence of the 
consent of all parties to the treaty, including Israel. 

As indicated at the outset, the political and psychological problems that 
neutralization of Israel would face are outside the scope of this note. 
It may be stated parenthetically, however, that the political climate for 
neutralization is not favorable at this time. The success of neutralization 
depends in large part upon a convergence of interests in resolving or avoid- 
ing conflict between the guarantor states and between the guarantor states 
and the neutralized state. No such convergence of interests presently exists 
in the Middle East. On the contrary the polarization between the parties 
to the conflict has never been greater. Unless and until there is a sub- 
stantial change in the attitudes of the parties, therefore, the chances for a 
successful neutralization of Israel would seem slim. 

Joun F. Murpry * 


REGIONAL CONFERENCE OF THE SocireTy, Cuicaco: THe LEGAL 
Errects OF “Wars oF LIBERATION” 


The contemporary significance of “wars of liberation” and their mani- 
festation in Southeast Asia and the Middle East demonstrates the need to 
explore their legal significance and effects. This was the subject of a re- 
gional meeting of the Society in Chicago, April 6, 1970, co-sponsored by 
DePaul University College of Law. 

To lay the definitional and philosophical foundation of the question, 
_ Professor Edward M. Wise of Wayne State opened the conference with his 
views on “What Is a War of Liberation?” The classification of conflicts as 
“wars of liberation” depends on the legal consequences of designating a 
situation as constituting a “war.” A great variety of conflicts may be con- 
sidered as “wars of liberation.” The paradigm case was armed hostilities 
even though between a metropolitan Power and an ethnically distinct 
people seeking to cast off colonial rule. Soviet doctrine treats a “war of 
liberation” in every sense as an international war. One corollary of the 
Soviet view is that “wars of liberation” are subject to all the rules that gov- 
ern armed conflicts between two states; but this consequence must be dis- 
counted, because laws of war assume conditions of mutuality that do not 
hold, by and large, for “wars of liberation.” The crux of the Soviet doctrine 
lies rather in the assertions that “wars of liberation” constitute a permissible 
use of armed force; and that third parties are therefore at liberty to inter- 
vene on behalf of the colonial people. The second assertion, however, does 
not necessarily follow from the first; there is considerable danger in allowing 
individual governments to act on their own in deciding which of two con- 
testants is in the right. The first assertion assumes that international law 
recognizes a right of self-determination and that this right ranks in im- 
portance with the Charters limitation on the use of force except in self- 
defense. Wise was skeptical about the validity of either of these two as- 


* Associate Professor of Law, Kansas University. 
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sumptions. There is danger in allowing governments to characterize the 
conflict and to decide whether to intervene unilaterally. 

Professor John N. Moore of Virginia discussed “The Control of Foreign 
Intervention in Internal Conflict” and adverted to the magnitude of the 
threat to world order. He suggested three useful perspectives in respond- . 
ing to the issues raised by intervention problems: (1) an international legal 
perspective: “When is intervention consistent with community common in- 
terest?”; (2) a political perspective: “When is intervention which is con- 
sistent with community common interest also justified by the national in- 
terestP”; and (3) a strategic perspective: “When is intervention, which is 
otherwise justifiable, likely to be successful?” In exploring the international 
legal perspective, Professor Moore discussed the intellectual confusion about 
intervention resulting from inadequate problem-solving tools and the limita- 
tions of the customary law of non-intervention. An alternative approach 
would be to recognize explicitly the value element in questions of inter- 
vention and to achieve a balance of emphasis between institutional and 
normative concerns. He recommended a detailed set of normative stan- 
dards, a set of contextual guidelines for policy-makers, and several proposals 
for institutional change, including a multilateral treaty for the international 
reporting of military assistance, an international agency for observation 
and disclosure, and a restructuring of the national foreign policy process 
to include an international legal perspective in decision-making. 

The luncheon speaker was Professor R. R. Baxter of Harvard, who dis- 
cussed “Prisoners of War in Wars of Liberation.” The afternoon session 
was devoted to the two contemporary conflicts which have been asserted 
to be “wars of liberation.” Professor Samuel Bleicher of Toledo spoke on 
“Vietnam and the Definition of Aggression.” He examined the impact 
of the Viet-Nam experience upon the traditional definitions of aggression, 
which are based upon prohibition of the use of force across international 
boundaries. North Viet-Nam is said to have violated this proscription but 
has not been condemned as an aggressor by world public opinion, as was 
the Soviet Union for invading Czechoslovakia. North Viet-Nam’s posture 
can be distinguished on the following bases: (1) the artificiality of the 
international boundary between North and South Viet-Nam, (2) the rela- 
tively low level of force employed by North Viet-Nam, (3) the negative 
attitude of the South Vietnamese régime toward human rights, (4) the 
cultural estrangement of the South Vietnamese Government from the 
masses, (5) the absence of an effective economic reform program in South 
Viet-Nam, and (6) the autocratic nature of the South Vietnamese Govern- 
ment. 

In situations in which these six factors are present, acts by an interested 
party which could be defined as aggression will not be treated as such be- 
“cause they are, in fact, acceptable to much of the international community. 
A new definition of aggression, therefore, should ‘recognize this reality of 
international behavior. 

The concluding paper by Professor W. Thomas Mallison, Jr., of George 
Washington University, addressed itself to “The Palestinian War of Libera- 
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tion.” Reviewing the history of Zionism, its claims to the area and gradual 
take-over, Mallison retraced the present conflict in the Middle East to 
Zionist roots. Examining the ear-y development of the question, he em- 
phasized the incompatibility of Earopean-born Zionism with Arabism (as 
conflicting doctrines) and showed the gradual expansion of Zionist control 
over Palestine. Asserting the legitimacy of the Palestinian people’s claim 
to their homeland, he concluded that the law of war is applicable between 
Palestinians and Israelis. He asserted that Israel’s non-compliance with 
United Nations resolutions and irternational law had led to the present 
state of affairs, and concluded thaz a peaceful solution can be attained by 
compliance with United Nations resolutions. 
M. Cuerir Bassiount * 


REGIONAL MEETING OF THE SocrETy IN Iowa Crry, Iowa 


Global pollution was the subject of an American Society of International 
Law regional meeting on February 27-28, 1970, at Iowa City, Iowa. Co- 
sponsors of this public symposium were the Stanley Foundation; the Uni- 
versity of Iowa Student Senate, Graduate College, Center for International 
Studies, and Action Studies Program; the Iowa Student Bar Association; 
the Council on International Relazions and United Nations Affairs, Iowa 
City Chapter; the United Nations Association, Iowa City Chapter; Boise- 
Cascade Corporation; Wheelabrator Corporation; and the League of Women 
Voters, lowa City Chapter. 

David D. Dominick, Commissioner of the Federal Water Pollution Con- 
trol Administration, Department oJ the Interior, was the keynote speaker 
for the meeting. Mr. Dominick’s «alk, “Pollution, Rights, and the United 
States,” was delivered Friday evening, February 27. The morning and 
afternoon sessions on Saturday, February 28, featured talks delivered by 
Robert E. Stein, Office of the Lega. Adviser, Department of State, on “Pol- 
lution, Rights, and Military Activities,” and by Abel Wolman, Professor 
Emeritus of Sanitary Engineering, The Johns Hopkins University, on “Pollu- 
tion, Rights, and Economic Development.” 

Presiding as chairman of the symposium was Albert E. Utton, Professor 
of International Law, University of New Mexico, and editor of The Natural 
Resources Journal. The speakers -eceived questions and comments from 
the audience and from panels consisting of: Richard B. Bilder, Professor of 
Law, University of Wisconsin; George E. Brosseau, Professor of Zoology, 
University of Iowa; and Marvin Kalkstein, Professor of Political Science and 
Sociology, State University of New: York, Stony Brook, for the Saturday 
morning session; and Richard G. Bond, Professor and Director of Environ- 
mental Health, University of Minresota; John Morey Maurice, Attorney, 
Boise-Cascade Corporation, Boise, Idaho; Edward Lee Rogers, General 


* Professor of Law, DePaul University; 1970 Fulbright-Hays Professor of International 
Criminal Law (Germany) and visiting Prcfessor of Law, University of Freiburg. 
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Counsel, Environmental Defense Fund, Stony Brook, New York; and Mr. 
Stein, for the Saturday afternoon session. 

Banquets were given Friday and Saturday evenings for symposium par- 
ticipants, members of the University of Iowa Faculty and Administration, 
and students. Receptions were held both nights following sessions of the 
symposium, with students and the general public invited and attending. 

Attendance figures totaled more than 400, including persons from distant 
Iowa towns and other States. The meeting was planned and presented by 
the Iowa Society of International Law, a student organization at the Uni- 
versity of Iowa College of Law. 

EDWARD J. LEMONS 

Symposium Coordinator, 

Iowa Society of International 
Law 


Prizes INSTITUTED BY JAMesS Brown Scorr IN MEMORY OF 
His Motuer anp His SISTER JEANNETTE SCOTT 


The Institute of International Law announces the subject for the Henry 
Wheaton Prize (2,000 Swiss francs) to be awarded in 1973. The subject 
is the following: “The status of diminutive States in international insti- 
tutions.” 

The competition is open to anyone except- members or associates or 
former members or associates of the Institute. 

The essays submitted should be unpublished manuscripts of not less than 
150 nor more than 500 pages corresponding to a printed octavo page of 
the same character as a page of the volume of the Annuaire de l'Institut 
de Droit international. Essays may be written in English, French, Ger- 
man, Italian or Spanish. They should be sent anonymously in three copies. 
Each copy must be supplied with two mottces. The same mottoes should 
be inscribed on an accompanying envelope containing the surname and 
first names, the date and the place of birth, the nationality and the address 
of the author. The essays must be in the hands of the Acting Deputy Sec- 
retary General of the Institute (Professor Paul De Visscher, 82, avenue du 
Castel, 1200 Brussels, Belgium) not later than December 31, 1972. 

The conditions of the Prize will be found in the Annuaire de [Institut de 
Droit international for 1967, Vol. 52, pp. 695-699. 


JOURNAL oF MARITIME Law AND COMMERCE 


A new periodical of interest to lawyers, particularly those engaged in 
the practice of maritime law and international law, has appeared within 
the last year or so. It is the Journal of Maritime Law and Commerce, the 
first English-language periodical on maritime law. The Editor is Pro- 
fessor David M. Sassoon of Georgetown University Law Center. The 
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Associate Editor and Case Editor is John P. McMahon of the New York 
Bar, and the Book Review Editor is Professor David Suratgar of George- 
town University Law Center. The other members of the editorial board 
are Professors Albert H. Garretson, Nicholas J. Healy and Andreas F. 
Lowenfeld of New York University Law School, Joseph C. Sweeney and 
Ludwik A. Teclaff of Fordham University Law School, Allan I. Mendel- 
sohn of the D. C. Bar, and Eileen M. Teclaff of Brooklyn, N. Y. The Ad- 
visory Board of Editors consists of distinguished jurists and professors in 
this country and abroad. 

The most recent issue, that for October, 1970, contains articles on arbi- 
tration clauses and choice of forum clauses in bills of lading and the Hague 
Rules of 1924; the “container clause” in the 1968 Protocol to the Hague 
Rules; general average in the container age; the American trade embargo 
of China; proposed amendments to the U. S. Merchant Marine Act of 
1936; the World Bank and port development; the Ecuador fisheries dis- 
pute; and the outer boundary of the Continental Shelf. There are a num- 
ber of notes on recent cases in maritime law, as well as book reviews on 
subjects in the field. A section of Texts and Documents contains the Dec- 
laration of Montevideo on the Law of the Sea. 

The Journal of Maritime Law and Commerce is an innovation in the 
English-speaking world and should attract many readers. It is published 
quarterly by the Jefferson Law Book Company, 933 Gist Avenue, Silver 
Spring, Md. 20910. The subscription price is $20 in the United States, 
Canada and Mexico; $21.50 in Europe, Central and South America; and 
$22.50 in Asia, Africa and Australia. Subscriptions should be sent to the 
publication office of the Journal at the above address. Manuscripts and 
correspondence should be addressed to the Editor, at 4632 Reservoir Road, 
N. W., Washington, D. C. 20007. 

Eveanor H. Finca 


65TH ANNUAL MEETING OF THE SOCIETY 


The Society will hold its 65th annual meeting from April 29 to May 1, 
1971, at the Statler-Hilton Hotel in Washington, D. C. The meeting will 
open on Thursday morning, April 29, and close on Saturday afternoon, May 
1, 1971. The dinner will be held on Friday evening, April 30. Following 
the business session on Saturday morning, at 9:30 am., for election of 
officers and transaction of other business, there will be a luncheon with 
the Section on International and Comparative Law of the American Bar 
Association at 12:00 o’clock noon. Ewell E. Murphy, Jr., Chairman of the 
A.B.A. Section, will preside. The speaker at the luncheon will be Con- 
stantin A. Stavropoulos, Under Secretary General and Legal Counsel of the 
United Nations. 

The first session on Thursday morning, April 29, at 10:30 a.m., will be 
devoted to a panel discussion of Chinese participation in the United Na- 
tions. On Thursday afternoon, at 2:15 p.m., the session will consist of two 
panels and a round-table discussion. One panel will deal with self-deter- 
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mination and settlement of the Arab-Israeli conflict; the other, with new 
developments in the law of international aviation: the control of aerial hijack- 
ing. The latter discussion is jointly sponsored with the Canadian Branch 
of the International Law Association and the Canadian Society of Inter- 
national Law. The round-table discussion is entitled: “The Social Scientist 
Looks at the International Law of Conflict Management.” 

On Thursday evening, at 8:15 p.m., there will be panels on the future 
of South West Africa (Namibia) and on conflicting approaches to the 
control and exploitation of the oceans. The oceans panel is jointly spon- 
sored with the American Branch of the International Law Association. At- 
the Thursday evening session there will also be a round-table discussion 
of the rôle of Congress in the making of foreign policy. 

On Friday morning, April 30, at 9:15 a.m., two panels will consider, re- 
spectively, procedures for protection of civilians and prisoners of war in 
armed conflicts, Southeast Asian examples, and conflicting assumptions about 
international trade: neo-protectionism or reasonable accommodation of na- 
tional interests? A round table on the dilemma of foreign investment in 
South Africa will be jointly sponsored with the Association of Student In- 
ternational Law Societies. 

On Friday afternoon, at 2:15 p.m., there will be a panel discussion of 
the future of the International Court of Justice, a discussion group on the 
teaching of international aspects of human rights, and a round table on 
new proposals for increasing the rôle of international law in government 
decision-making, 

On Saturday afternoon, at 2:30 p.m., the Philip C. Jessup International 
Law Moot Court Competition finals will be held. There will also be a 
round-table discussion, jointly sponsored with the German Society for In- 
ternational Law, of the Barcelona Traction and Aris Gloves cases, under the 
rubric, “Toward More Adequate Diplomatic Protection of Private Claims.” 

Professor John Norton Moore of the University of Virginia School of 
Law, Charlottesville, Virginia, is Chairman of the Committee on the An- 
nual Meeting, which is arranging the program. The program outlined is 
tentative, and further details will be supplied in the Society’s Newsletter 
for February. Registration and reservation cards for the meeting will go 
out to the members shortly. They are urged to make hotel room reserva- 
tions as soon as possible. As in previous years, a block of rooms will be 
held at the Statler-Hilton for members attending the meeting. 

Exeanor H. Finca 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section is compiled by Steven C. Nelson, attorney 
in the Office of the Legal Adviser, Department of State, with the assistance 
of other attorneys in the Departments of State and Justice. 

The references in the headings are to sections of the Digest of Interna- 
tional Law prepared by Marjorie M. Whiteman (1963 to date) dealing 
with the same subject matter as the material presented. 


BOUNDARIES AND RELATED MATTERS 
Postwar Territorial Settlements (3 Whiteman’s Digest, Ch. VI, passim) 


On August 12, 1970, the Federal Republic of Germany and the Union of 
Soviet Socialist Republics concluded a bilateral treaty on the renunciation 
of force. In connection with the signing of that treaty, the Government of 
the United States transmitted to the Government of the Federal Republic 
the following note, dated August 11, 1970: + 


The Government of the United States has the honor of informing the 
Government of the Federal Republic of Germany that it has received the 
note transmitted by the Government of the Federal Republic of Germany 
on August 7, 1970, containing the following text: 


The Government of the Federal Republic of Germany has the honor 
to report the following in connection with the imminent signing of a 
treaty between the Federal Republic of Germany and the Union of 
Soviet Socialist Republics. 

The Federal Minister of Foreign Affairs has stated in connection with 
the negotiations the viewpoint of the Federal Republic concerning the 
rights and responsibilities of the Four Powers in relation to Germany 
as a whole and Berlin. | 

Since the settlement of a peace treaty is still outstanding, both sides 
take the position that the agreement under consideration does not affect 
the rights and responsibilities of the French Republic, the United King- 
dom of Great Britain and Northern Ireland, the Union of Soviet Social- 
ist Republics and the United States of America. 

On August 6, 1970, the Federal Minister of Foreign Affairs stated in 
this connection: 


“Tae question of the rights of the Four Powers has no connection 
with the treaty that the Federal Republic of Germany and the USSR 
intend to conclude and will not be affected by it.” 


The Foreign Minister of the Union of Soviet Socialist Republics has 
made the following statement: 


“The question of the rights of the Four Powers was not a subject of 
the negotiations with the Federal Republic of Germany. 


1'The statement of Secretary of State Rogers with respect to the conclusion of the 
treaty is reprinted at 63 Dept. of State Bulletin 275 (1970). 
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“The Soviet Government took the position that this question should 
not be discussed. 

“The question of the rights of the Four Powers will also not be af- 
fected by the treaty which the USSR and the FRG intend to conclude. 

“This is the position of the Soviet Government in this question.” 


The Government of the United States takes full cognizance of this note, 
including the declarations made by the Foreign Minister of the Federal 
Republic of Germany and the Foreign Minister of the Union of Soviet So- 
cialist Republics as part of the negotiations prior to the initialing of the 
treaty which is to be concluded between the Federal Republic of Germany 
and the Soviet Union. 

For its part, the Government of the. United States also considers that the 
rights and responsibilities of the Four Powers for Berlin and Germany as 
a whole, which derive from the outcome of the Second World War and 
which are reflected in the London agreement of November 14, 1944, and 
in the quadripartite declaration of June 5, 1945, and in other wartime and 
postwar agreements are not and cannot be affected by a bilateral treaty 
between the Federal Republic of Germany and the Union of Soviet Social- 
ist Republics, including the present treaty. 


(Dept. of State Press Release No. 238, Aug. 12, 1970; reprinted at 63 Dept. 
of State Bulletin 275 (1970).) 


LAW OF THE SEA 


Seabeds Beyond the Limits of National Jurisdiction (4 Whiteman’s Di- 
gest, passim) 


The United Nations Committee on the Peaceful Uses of the Seabed and 
the Ocean Floor Beyond the Limits of National Jurisdiction met in Geneva 
during the month of August, 1970. On August 5, the United States Delega- 
tion tabled, as a working paper, a Draft United Nations Convention on the 
International Seabed Area. The following summary of the provisions of 
that draft was prepared by John R. Stevenson, The Legal Adviser of the 
Department of State: 


SUMMARY OF PROVISIONS OF DRAFT “UNITED NATIONS 
CONVENTION ON THE INTERNATIONAL SEABED AREA” 


On May 23, 1970, President Nixon announced a new oceans policy for 
the United States and stated that the United States would make specific 
proposals at the U.N. Seabeds Committee in August with regard to the 
proposed regime for the seabeds beyond national jurisdiction which he set 
forth in broad outline in his announcement.? The submission of a draft 
“United Nations Convention on the International Seabed Area” to the Sea- 
beds Committee as a working paper for discussion within that committee 


1U.N. Doc. A/AC.188/25. The statements of John R. Stevenson, The Legal Ad- 
viser, and U.S. Representative Christopher H. Phillips introducing the draft convention 
are reprinted at 63 Dept. of State Bulletin 209, 210 (1870). 

2 The President’s statement is reprinted at 64 A.J.I.L. 930 (1970). 
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as well as with other governments and within the United States, imple- 
ments the President’s announcement. The draft convention and its ap- 
pendices raise a number of questions with respect to which further detailed 
study is clearly necessary and do not necessarily represent the definitive 
views of the United States Government. 

The basic structure of the convention reflects the President’s proposals 
that states should by international agreement renounce their sovereign rights 
in the seabed under the high seas* beyond a water depth of 200 meters; 
establish an international regime for the area beyond with certain basic 
principles and general rules applicable throughout this area; authorize 
coastal states as Trustees for the international community to carry out the 
major administrative role in licensing the exploration and exploitation of 
natural resources from the limit of coastal state national jurisdiction to the 
edge of the continental margin, and to share in the international revenues 
from the Trusteeship Area which they administered; and establish inter- 
national machinery to perform similar functions in the area beyond the 
continental margin. i 


Basic Principles 


Among the basic principles which would become applicable to the entire 
International Seabed Area (including the International Trusteeship Area) 
under the convention would be the following: 

The International Seabed Area would be the common heritage of man- 
kind and no state could exercise sovereignty or sovereign rights over this 
area or its resources or, except as provided in the convention, acquire any 
right or interest therein. 

The International Seabed Area would be open to use by all states without 
discrimination, except as otherwise provided in the convention, and would 
be reserved exclusively for peaceful purposes. 

Provision would be made for the collection of revenues from mineral 
production in the Area to be used for international community purposes 
including economic advancement of developing countries and for promotion 
of the safe, efficient and economic exploitation of the mineral resources of 
the seabed. 

Exploration and exploitation of the natural resources of the Area must not 
result in unjustified interference with other activities in the marine environ- 
ment, and all activities in the Area must be conducted with adequate safe- 
guards against pollution and for the protection of human life and the 
marine environment. 

A contracting party would be responsible for insuring that those au- 
thorized by it (as Trustee in the Trusteeship Area) or sponsored by it (in 
the area beyond) complied with the convention. Contracting parties would 


8 The President also referred to the U.S. proposals to fix the boundary between the 
territorial sea and the high seas at a maximum of 12 nautical miles with free transit 
through international straits and carefully defined preferential fishing rights for coastal 
states on the high seas. 
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also be responsible for any damage caused by those authorized or sponsored 
by them. 
The general rules would be as follows: 


Mineral Resources 


All exploration and exploitation of the mineral deposits in the Area 
would be licensed by the appropriate Trustee in the Trusteeship Area and 
by the International Seabed Resource Authoritv in the area beyond, sub- 
ject to general provisions relating to the terms of licenses included in ap- 
pendices forming part of the convention, a number of which allow greater 
discretion to the Trustee State in the case of the Trusteeship Area. The 
contracting parties would have primary responsibility for inspecting ac- 
tivities licensed or sponsored by them. The International Seabed Resource 
Authority would also have authority to inspect and determine if a licensed 
operation violates the convention. Licenses would be revoked only for 
cause and in accordance with the convention. Expropriation of investments 
made, or unjustifiable interference with operations conducted pursuant to 
a license, would be prohibited. 


Living Resources of the Seabed 


All contracting parties would have the right to explore and exploit these 
resources (é.g., king crab) subject to necessary conservation measures and 
the right of the Trustee in the Trusteeship Area to decide whether and by 
whom such resources should be exploited. 


Protection of the Marine Environment, Life, end Property 


The International Seabed Resource Authority would be authorized to 
prescribe rules to protect against pollution of the marine environment and 
injury to persons and resources resulting from exploration and exploitation 
and to prevent unjustifiable interference with other activities in the marine 
environment. 


Scientific Research 


Each party would agree to encourage, and to obviate interference with, 
scientific research and to promote international cooperation in scientific 
research. 


International Trusteeship Area 


The provisions of the convention relating to the International Trusteeship 
Area would define the outer limit of this area as a line beyond the base of 
the continental slope where the downward inclination of the seabed reaches 
a specified gradient. Such gradient would be determined by technical ex- 
perts who would take into account, among other factors, ease of determina- 
tion, the need to avoid dual administration of single resource deposits, and 
the avoidance of including excessively large areas in the Trusteeship Area. 
Other provisions would limit the Trustee’s rights to those set forth in the 
convention. These rights of the Trustee State would include the issuing, 
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suspending and revoking of mineral exploration and exploitation licenses 
subject to the rules set forth in the convention and its appendices, full dis- 
cretion to decide whether a license should be issued and to whom a license 
should be issued, exercise of criminal and civil jurisdiction over its licensees, 
and retention of a portion (a figure between 334 percent and 50 percent 
is suggested for consideration) of the fees and payments required under 
the convention for activities in the Area. The Trustee State would also be 
able to collect and retain additional license and rental fees to defray its 
administrative expenses and to collect other additional payments, retaining 
the same portion as indicated above of such other additional payments. 


International Seabed Resource Authority 


The principal organs of the proposed International Seabed Resource 

Authority would be an Assembly of all contracting ‘parties; a Council of 
24 members, including the six most industrially advanced contracting states, 
at least 12 developing countries and at least two landlocked or shelf-locked 
states; and a Tribunal of from five to nine judges elected by the Council. 
_ The Assembly, which would meet at least once every 3 years, would 
elect members of the Council, approve budgets proposed by the Council, 
approve proposals of the Council for changes in allocation of net income 
within the limits prescribed in an appendix to the convention, and make 
recommendations. 

The Council, which would make decisions only with the approval of a 
majority of both the six most industrially advanced contracting states and 
of the 18 other contracting states, would appoint the commissions provided 
for in the convention, submit to the Assembly budgets and proposals for 
changes in the allocation of net income within the limits prescribed in an 
appendix, and could issue emergency orders at the request of a contracting 
party to prevent serious harm to the marine environment. 

The Tribunal would decide all disputes and advise on all questions re- 
lating to the interpretation and application of the convention. It would 
have compulsory jurisdiction in respect of any complaint brought by a 
contracting party against another contracting party for failure to fulfill its 
obligations under the convention, or whenever the Operations Commission, 
on its own initiative or at the request of any licensee, considered that a 
contracting party or licensee had failed to fulfill its obligations under the 
convention. If the Tribunal found the contracting party or licensee in de- 
fault, such party or licensee would be obligated to take the measures re- 
quired to implement the Tribunal’s judgment. The Tribunal would have 
the power to impose fines of not more than $1,000 for each day of an offense 
as well as to award damages to the other party concerned. Where the 
Tribunal determined that a licensee had committed a gross and persistent 
violation of the provisions of the convention and within a reasonable time 
had not brought its operations into compliance, the Council could either 
revoke the license or request the Trustee Party to do so. Where a contract- 
ing party failed to perform the obligations incumbent on it under a judg- 
ment of the Tribunal, the Council, on application of the other party to the 
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case, could decide upon measures to give effect to the judgment, including, 
when appropriate, temporary suspension of the rights of the defaulting 
party under the convention (the extent of such suspension to be related 
to the extent and seriousness of the violation). In addition, any contracting 
party, and any person directly affected, could bring before the Tribunal 
the question of the legality of any measure taken by the Council, or one 
of its commissions, on the ground of violation of the convention, lack of 
jurisdiction, infringement of important procedural rules, unreasonableness, 
or misuse of powers; and the Tribunal could declare such measure null 
and void. 

The convention also provides for the establishment of three commissions, 
each of from five to nine members. The Rules and Recommended Practices 
Commission would consider and recommend to the Council adoption of 
annexes as described below. The Operations Commission would issue 
licenses for mineral exploration and exploitation in the area beyond the 
International Trusteeship Area and supervise the operations of licensees in 
cooperation with the Trustee or sponsoring party, but not itself engage in 
exploration or exploitation. The International Seabed Boundary Review 
Commission would review the delineation of boundaries submitted by the 
contracting parties for approval in accordance with the convention, nego- 
tiate differences among the parties and if the differences were not resolved 
initiate appropriate proceedings before the Tribunal, and render advice to 
contracting parties on boundary questions. 

The members of the Rules and Recommended Practices Commission and 
the International Seabed Boundary Review Commission would not be 
full-time employees of the Authority. 

The Secretariat of the Authority would consist of a Secretary General | 
appointed by the Council and a staff appointed by the Secretary General 
under the general guidelines established by the Council. 

Any amendment of the convention or the appendices would require the 
approval of the Council and a two-thirds vote of the Assembly and would 
come into force only when ratified by two-thirds of the contracting parties, 
including each of the six most industrially advanced contracting states. 

Appendices, which are integral parts of the convention, are included in 
the draft convention by way of example only, as they require extensive 
consideration of the questions involved by technically qualified experts. 

The illustrative appendices included in the draft convention relate to 
(a) terms and procedures applying to all licenses in the International Sea- 
bed Areas; (b) terms and procedures applying to licenses in the Interna- 
tional Seabed Area beyond the International Trusteeship Area; (c) terms 
and procedures for licenses in the International Trusteeship Area; (d) di- 
vision of revenue; and (e) designation of members of the Council repre- 
senting the six most industrially advanced states. 

Appendix A, applicable to the entire International Seabed Area, would 
provide for non-exclusive exploration licenses not restricted as to area au- 
thorizing geophysical and geochemical measurements and bottom sampling 
and exclusive exploitation licenses including the right to undertake deep 
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drilling which would expire at the end of 15 years if no commercial pro- 
duction were achieved. Deep drilling for purposes other than exploration 
or explcitation of seabed minerals would be authorized under a permit 
issued at no charge by the Authority, provided the proposed drilling would 
not pose an uncontrollable hazard to human safety and the environment. 
Appendix A also provides for certification by the Trustee or sponsoring 
party of the operator’s technical and financial competence. Minimum and 
maximum limits on required license fees (the applicable fee to be specified 
in an annex to the convention with authorization to the Trustee or sponsor- 
ing party to impose additional fees within specified limits to help cover its 
administzative costs) are set out. Provision is also made for the categories 
of minerals and areas covered by licenses and relinquishment of part of the 
licensed area when production commences. Maximum and minimum re- 
quired rental fees prior to and after attaining commercial production (the 
applicable fee to be specified in an annex to the convention) and minimum 
annual work requirements are provided for. Submission of work plans 
and data under exploitation licenses prior to commercial production and 
submission of production plans and reports are required. Rules are set 
forth with regard to unit operations. Appendix A further contains minimum 
and maximum required payments on production, the applicable amount to 
be specifed in an annex to the convention (such payments to be percent- 
ages of the gross value at the site of oil and gas or minerals, to be pro- 
portional to production, and to be in the nature of payments ordinarily 
made to governments under similar conditions). The levels of payments 
on production and work requirements would be graduated to take account 
of probable risk and cost to the investor, including such factors as water 
depth, cl'mate, volume of production, vicinity to existing production, or 
other factors affecting the economic rent that can reasonably be anticipated 
from mineral production in a given area. Finally, the operator and’ the 
authorizing or sponsoring party, as appropriate, would be liable for damage 
to other users of the environment, and operators would be required to sub- 
scribe to an insurance plan or provide other means of guaranteeing 
responsibility. 

Appencix B, applicable to the area beyond the International Trusteeship 
Area, would permit contracting parties to obtain exploration and exploita- 
tion licenses from the Authority if they designate a specific agency to act 
as operatcr on their behalf and to authorize persons they sponsor to apply 
for licenses. It would require the sponsoring party to certify as to the 
technical and financial competence of the operator and would require the 
Authority to grant licenses on proper application unless another applica- 
tion for the same block had been received at the monthly intervals at which 
applications were opened. If more than one application had been received, 
the licens? would be awarded in accordance with competitive bidding 
among the applicants. There would also be provision for award of a license 
by competitive bidding in the event of termination, forfeiture, or revocation 
of an exploitation license or sale of a block contiguous to a block on which 
productior had begun, or of a block from which hydrocarbons or other 
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fluids were being drained. Appendix B would authorize transfer of an ex- 
ploitation license with the approval of the sponsoring party and the Au- 
thority and the payment of a transfer fee. It would provide limits on the 
duration of exploitation licenses and would set out minimum and maximum 
work requirements, the applicable amount of such work requirements to be 
stipulated in an annex to the convention. 

Appendix C, applicable solely to the International Trusteeship Area, 
would reaffirm the Trustee's exclusive right, in its discretion, to approve or 
disapprove applications for exploration and exploitation licenses and to use 
any system for this purpose. It would establish the term of the exploitation 
license and conditions, if any, under which it might be renewed, provided 
that continuance after the first 15 years is contingent upon achieving com- 
mercial production. Finally, appendix C would impose proration and set 
work requirements above the minimums specified in appendix A. 

Appendix D would provide that the net income, after administrative ex- 
penses of the Authority, would be devoted to the economic advancement 
of developing states parties to the convention and would be divided among 
a list of stipulated international and regional development organizations, 
the list to indicate the percentages assigned to each organization. 

Appendix E would stipulate the formula for determining the six most 
industrially advanced contracting parties for purposes of designation to 
the Council. . 

Annexes to the convention would be prepared by the Rules and Recom- 
mended Practices Commission, submitted for comments to the contracting 
parties and to the Council for adoption and would come into force unless 
more than one-third of the contracting parties disapproved within 3 months. 
In addition to fixing the level, basis, and accounting procedures for deter- 
mining international fees and other forms of payment within the ranges 
specified in appendix A and establishing work requirements for the area 
beyond the Trusteeship Area within the ranges specified in appendix B, 
annexes could establish criteria for defining the technical and financial 
competence of applicants for licenses and would assure that all exploration 
and exploitation activities and deep drilling would be conducted with strict 
and adequate safeguards for the protection of human life and safety, the 
marine environment, and living marine organisms. Annexes would be 
drawn up to prevent or reduce to acceptable limits interference arising from 
exploration and exploitation activities with other uses and users of the 
marine environment, assure safe design and construction of fixed explora- 
tion and exploitation installations and equipment, and other related matters. 
Any contracting party believing that a provision of an annex could not be 
reasonably applied to it because of special circumstances might seek a 
waiver from the Operations Commission. 

The convention would provide for due protection of the integrity of in- 
vestments in the International Seabed Area made prior to the coming into 
force of the convention. Authorizations by a contracting party to exploit 
mineral resources of the International Seabed Area granted prior to July 
1, 1970, would be continued without change after the coming into force 
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of the convention, with the contracting parties being obligated to pay the 
production requirements provided under the convention. New activities 
under such authorizations would be subject to the regulatory requirements 
of the convention relating to pollution and unjustifiable interference with 
other uses of the marine environment. With respect to authorizations 
granted after July 1, 1970, the authorizing contracting party would be 
bound either to issue a new license in its capacity as Trustee or, in the area 
beyond, to sponsor the licensee’s application for a new license from the 
International Seabed Resource Authority. A new license issued by a Trus- 
tee would include the same terms and conditions as the previous authori- 
zation, and the Trustee would be responsible for compliance with the 
increased obligations resulting from the application of the convention. 
Moreover, any contracting party authorizing activities after July 1, 1970, 
would be required to compensate the licensee for any investment losses 
resulting from the application of the convention. 


(63 Dept. of State Bulletin 213 (1970).) 


NATIONAL JURISDICTION 


Judicial Assistance: Letters Rogatory (6 Whiteman’s Digest, Ch. XIV, 
§12) 


On April 24, 1970, the Department of State transmitted to all Embassies 
in Washington a note concerning the processing of letters rogatory. The 
following are excerpts from that note: 


The Secretary of State presents his compliments to Their Excellencies 
and Messieurs the Chiefs of Mission and has the honor to bring to their 
attention certain requirements in connection with requests for the taking 
of testimony and the service of legal process through the instrumentality of 
letters rogatory. These requirements are being established to facilitate 
assistance to courts outside of the United States desiring these services. 

With respect to the taking of testimony from witnesses in the United 
States, it will be very much appreciated if letters rogatory can be accom- 
panied by written interrogatories which can be posed by the Commissioner 
who is appointed to elicit the information. In lieu of written interroga- 
tories, letters rogatory should include a comprehensive summary of the 
case and explain exactly what information is desired by the court. One or 
the other of these actions is necessary for the guidance of the Commissioner. 
The letters rogatory as well as the written interrogatories and accompany- 
ing documents must be translated into the English language. 


Under the judicial system of the United States, the United States Marshal 
must leave a copy of the document which is served with the person on 
whom service is effected. Therefore, it is necessary that two copies of the 
document for service be submitted to the Department for transmittal to 
the Department of Justice. A description of and a summary of the docu- 
ment for service together with the name of the Government agency re- 
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questing service should be included in the covering letters rogatory. The 
letters rogatory and all accompanying documents must be translated into 
the English language and the appropriate translation appended to the per- 
tinent document. | 

It has been noted on occasion that requests for service of legal process 
are received in the Department after the date of appearance or the sched- ~ 
uled trial date. In the United States such a circumstance prevents timely 
service and no action can be taken on the request unless the requesting 
tribunal specifies that under its procedures service after the fact constitutes 
no legal barrier. 


Similar procedures will be prescribed under the Convention on the 
Service of Judicial and Extrajudicial Documents to which some of the ad- 
dressees of this note are participating parties. This will be the subject of 
a separate note. 


NATIONALITY 


Dual or Multiple Nationality; Loss of Nationality (8 Whiteman’s Di- 
gest, Ch. XXI, §§8, 21) 


The following Memorandum was prepared by the Office of the Legal 
Adviser, Department of State, for the guidance of officers of the Depart- 
ment in responding to inquiries on dual nationality: 


Dual or multiple nationality is a status applicable to many citizens of 
the United States as well as many citizens of other countries. Dual nation- 
ality results from the fact that there is no uniform rule of international 
law relating to the acquisition or loss of nationality. International law 
recognizes the right of each country to determine how its nationality may 
be acquired or lost. Each country has its own laws on the subject and 
its nationality is conferred upon individuals or divested on the basis of 
its own independent domestic policy. Individuals may be clothed with 
more than one nationality not by preference on their part but by reason 
of the operation of these different laws. The United States nationality 
laws confer United States nationality both by birth in the United States, 
and by birth outside the United States if one or both parents are American 
citizens and certain other conditions are met. 

Probably the largest category of dual nationals is comprised of immi- 
grants to the United States who, after the required period of residence, 
acquire United States citizenship but do not thereby lose the citizenship 
of their country of origin under that country’s laws. It is extremely diffi- 
cult to divest oneself of the nationality of many countries by reason of those 
countries’ laws on loss of nationality. In such countries the voluntary 
acquisition of another nationality may not automatically result in loss of 
the nationality of the country of origin. There are approximately 300,000 
immigrants to the United States each year and most of these subsequently 
acquire United States citizenship through naturalization. 
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Another Jarge category of dual nationals consists of children born in 
one country of parents who are nationals of another country. For example, 
children born in the United States acquire United States citizenship even 
though neither parent is a United States citizen. Similarly, many children 
born abroad of parents one or both of whom are United States citizens, 
in addition to acquiring United States citizenship, acquire the citizenship 
of the zountry in which they are born. 

Dua. nationality also occurs when a child who is a national of one state 
becomes a national of another state by reason of his parents’ naturalization 
or when another nationality is automatically acquired with no application 
therefcr by the individual concerned, such as by marriage to an alien. 

Another example of nationality acquired without application may be 
found in Israel where an undetermined number of Jews have become citi- 
zens of Israel through operation of Israeli law without specifically apply- 
ing for citizenship. The Law of Return of Israel accords to every otherwise 
qualified Jew the right to immigrate to Israel. This right is accorded to 
those Jews who express the desire to settle in Israel either by the issuance 
of an immigrant visa or, if the person is in Israel in some other status, by 
his adjustment of status to that of a permanent resident of Israel. Re- 
gardless of their origin, Jews settling in Israel by these procedures become 
Israeli nationals under the Israeli Nationality Law by reason of their “re- 
turn.” Such Jews may avoid becoming nationals of Israel if they take 
affirmazive action to declare that they do not desire to become Israeli 
nationals in connection with their entry as immigrants or before their status 
as permanent residents becomes final. In view of the above, those United 
States zitizen Jews who have traveled to Israel on an immigrant visa or 
have adjusted their status to that of permanent residents of Israel without 
taking affirmative action to decline Israeli nationality are automatically 
considered Israeli nationals by Israel and may therefore be holders of both 
Israeli and United States passports. (Indeed, the U.S. requires that per- 
sons it considers United States citizens use a U.S. passport to enter or 
leave the United States, regardless of what other nationality they may 
have. Israel has a corresponding requirement.) Such persons are not 
considered to have lost their United States nationality because they did 
not apply for naturalization as Israeli citizens and because their omission 
in not taking affirmative action to decline Israeli nationality is not con- 
sidered to amount to voluntary relinquishment of United States citizenship. 


(Memorandum on file in the Office of the Legal Adviser, 
Department of State. ) 


ARMED CONFLICT 
Prohibited Weapons (10 Whiteman’s Digest, Ch. XXIX, §14) 


On August 19, 1970, the President submitted to the Senate for its advice 
and consent to ratification the Protocol for the Prohibition of the Use in 
War of Asphyxiating, Poisonous or Other Gases, and of Bacteriological 
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Methods of Warfare (Geneva Protocol) signed at Geneva, June 17, 1925.1 
The President’s letter of transmittal, and the accompanying report of the 
Secretary of State, were as follows: 


PRESIDENT NIXON'S MESSAGE 


To the Senate of the United States: 

With a view to receiving the advice and consent of the Senate to rati- 
fication, I transmit herewith the Protocol for the Prohibition of the Use 
in War of Asphyxiating, Poisonous or Other Gases, and of Bacteriological 
Methods of Warfare, signed at Geneva June 17, 1925. I transmit also the 
report by the Secretary of State which sets forth the understandings and 
the proposed reservation of the United States with respect to the Protocol. 

In submitting this Protocol for approval, I consider it desirable and ap- 
propriate to make the following statements: 


—The United States has renounced the first-use of lethal and incapacitat- 
ing chemical weapons. 

—The United States has renounced any use of biological and toxin 
weapons. 

—Our biological and toxin programs will be confined to research for de- 
fensive purposes, strictly defined. By the example we set, we hope to con- 
tribute to an atmosphere of peace, understanding and confidence between 
nations and among men. The policy of the United States Government is 
to support international efforts to limit biological and toxin research pro- 
grams to defensive purposes. 

—The United States will seek further agreement on effective arms-control 
measures in the field of biological and chemical warfare. 


Today, there are 85 parties, including all other major powers, to this 
basic international agreement which the United States proposed and signed 
in 1925. The United States always has observed the principles and objec- 
tives of this Protocol. 

I consider it essential that the United States now become a party to this 
Protocol, and urge the Senate to-give its advice and consent to ratification 
with the reservation set forth in the Secretary’s report. 

RICHARD NIXON 
THE Wuire HOUSE, 
August 19, 1970. 


SECRETARY ROGERS REPORT 


Aucusr 11, 1970 
THe Present: I have the honor to submit to you, with the recommenda- 
tion that it be transmitted to the Senate for advice and consent to ratifica- 
tion, the Protocol for the Prohibition of the Use in War of Asphyxiating, Poi- 
sonous or Other Gases, and of Bacteriological Methods of Warfare, signed 
at Geneva June 17, 1925. The United States proposed the Protocol in 1925 
and submitted it to the Senate in 1926. Although the Senate never voted 


194 League of Nations Treaty Series 65; 25 A.J.I.L. Supp. 94 (1931); reprinted at 
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on the question of ratifying the Protocol, which was returned to the Presi- 
dent in 1947, the United States has always supported its principles and 
objectives and has pledged itself internationally to observe these principles. 
At present there are 85 parties to the Protocol, the most recent of which, 
Japan, became a party on May 21, 1970. The United States is the only 
major military power which is not a party. 

Recent support of the principles and objectives of the Protocol was given 
by the United States in 1966, 1968 and 1969 at the United Nations. The 
United States has voted in the General Assembly for resolutions which 
called for “strict observance by all States of the principles and objectives 
of the Protocol” and invited “all States to accede to” the Protocol. . 

The Protocol prohibits the use in war of asphyxiating, poisonous or other 
gases, and of all analogous liquids, materials or devices and bacteriological 
methods of warfare. The Protocol is the basic international agreement in 
this field, and its principles have been observed in almost all armed con- 
flicts since 1925 by parties and non-parties alike. 

While the Protocol itself speaks in terms of flat prohibitions on the use 
of chemical and bacteriological agents in war, thirty-nine States (includ- 
ing France, the Union of Soviet Socialist Republics, and the United King- 
dom) have ratified or acceded with reservations. The reservations of 
most of the reserving States assert that the Protocol is binding on them 
only with respect to other parties to the Protocol and limit the prohibitions 
to no first use. 

It is proposed that the Senate give its advice and consent to ratification 
-subject to a reservation as follows: 


That the said Protocol shall cease to be binding on the Government 
of the United States with respect to the use in war of asphyxiating, 
poisonous or other gases, and of all analogous liquids, materials or de- 
vices, in regard to an enemy State if such State or any of its allies fails 
to respect the prohibitions laid down in the Protocol. 


This reservation would permit the retaliatory use by the United States 
of chemical weapons and agents, but would not limit in any way the Proto- 
col’s prohibition with respect to biological weapons. 

Ratification of the Protocol as qualified by the proposed reservation would 
put the United States in the following position: 


—unlike France, the Union of Soviet Socialist Republics, the United 
Kingdom, and most other reserving States, the United States would not 
assert by reservation a limitation of its obligations under the Protocol to 
the Parties thereto. 

—like France, the Union of Soviet Socialist Republics, the United King- 
dom, and other reserving States, the United States would reserve the right 
to use the prohibited chemical agents in retaliation against any enemy 
State if such State or any of its allies fails to respect the prohibitions laid 
down in the Protocol. 

—unlike France, the Union of Soviet Socialist Republics, the United 
Kingdom, and all but one other reserving State, the United States would 
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not assert by reservation the right to use bacteriological methods of war- 
fare in retaliation. 


The United States considers that the term “bacteriological methods of 
warfare” aè used in the Protocol. encompasses all biological methods of 
warfare and the use in warfare of toxins however produced. 

It is the United States understanding of the Protocol that it does not 
prohibit the use in war of riot-control agents and chemical herbicides. 
Smoke, flame, and napalm are also not covered by the Protocol. 

The subject of arms control as it relates to chemical warfare and biologi- 
cal warfare is of continuing and increasing importance in the international 
field. At the 1969 summer session of the Conference of the Committee on 
Disarmament, the United Kingdom presented a draft convention establish- 
ing a comprehensive ban on the development, production, stockpiling, and 
use of biological methods of warfare. In accordance with your announce- 
ment of November 25, 1969 that the United States would associate itself 
with the principles and objectives of that draft convention, we have taken 
an active role in its negotiation. Other proposals on the subject of chemi- 
cal and biological warfare have also been introduced in the United Nations 
General Assembly and the Conference of the Committee on Disarmament 
by other Governments. 

Members of the Conference of the Committee on Disarmament have 
indicated the need for universal adherence to the Protocol as a condition 
precedent to agreement on more comprehensive measures. 

The United States should become a party to the Protocol to strengthen 
the general prohibitions on the use of chemical warfare and biological 
warfare and to facilitate our participation in the formulation of new arms 
control provisions in this area. 

Respectfully submitted, 
Wr.11amM P. Rocers 


(Sen. Ex. J, 91st Cong., 2d Sess. ILI, V (1970); reprinted at 63 Dept. of 
State Bulletin 273 (1970).) 


Tse UNITED NATIONS 


Promotion of International Economic and Social Co-operation: Inter- 
national Co-operation in Economic, Social, Cultural and Humanitarian 
Fields (13 Whiteman’s Digest, Ch. XXXIX, §10) 


On October 1, 1970, the United States Delegation to the United Nations 
Commission on Narcotic Drugs submitted for consideration by that body 
a working paper, the text of which is as follows: 


THE SINGLE CONVENTION ON NARCOTIC DRUGS, 1961 
—ITS WEAKNESSES AND SUGGESTED AMENDMENTS 


The continuous and appalling increase in the abuse of narcotic drugs 
requires a close look at the principal treaty designed to prevent illicit 


1 For text of President Nixon’s statement of Nov. 25, 1969, see 61 Dept. of State 
Bulletin 541 (1969) and correction at 62 Dept. of State Bulletin 272 (1970). 
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trafic—the Single Convention on Narcotic Drugs, 1961. In spite of the 
newness of that Convention—it was adopted in 1961 and has been in force 
as an international instrument since December 18, 1964—the illicit traffic 
in drugs and their widespread abuse continue to increase. The United 
States is convinced that the Single Convention should be amended to curb, 
and eventually, to prevent entirely the over-production of opium and 
manufactured drugs having similar effects. 

The Convention’s weaknesses may be summarized under three general 
headings: 

1. It rests essentially upon faithful cooperation bv all parties in the con- 
text of their national decisions rather than upon effective international 
measures. 

2. The limited authority given the international ccntrol bodies—the Com- 
mission on Narcotic Drugs and the International Narcotics Contro! Board 
—is apparently inadequate to halt or even to slow down the increasing 
illicit traffic. 

3. The Convention lacks a precise obligation, machinery and incentives 
for preventing over-production of drugs. 

Looking at these three general shortcomings in a closer perspective it 
can be seen that they are inherent in the provisions of the Convention, 
especially with respect to opium and its derivatives, such as heroin. 

First, the efforts made in the 1953 Protocol to limit the production of 
opium to seven named countries were rejected by the provisions of the 
Single Convention. Instead of continuing the international effort to limit 
the number of countries permitted to produce opium for export, the 196] 
Convention permits any country to do so—with certain limitations. In- 
stead of firm international commitments limiting the production of opium 
the Convention leaves the determination of such matters to the individual 
parties. Important decisions, such as whether manufacture and trade in 
the most dangerous drugs, heroin for example, will be permitted is left 
entirely to the opinion of each individual party. Whether a Party will 
initiate the production of opium or increase its existing production is left 
to the discretion of that Party subject to only very genera] guidelines re- 
garding over-production. 

Second, the powers of the international control bodies are essentially to 
make recommendations. Aside from the authority of the Commission to 
add new drugs to the Schedules annexed to the Convention or transfer a 
drug from one Schedule to another, the Commission may only consider 
matters pertaining to the aims of the Convention, call certain matters to 
the attention of the Board, make recommendations regarding the imple- 
mentation of the Convention, and draw the attention of non-parties to 
decisions and recommendations made under the Convention. 

The Board’s authority is similarly limited. It may study, ask questions 
about and make determinations with respect to estimates submitted on 
drug requirements and make recommendations thereon. It may make 
recommendations to the Parties that they stop the import of drugs, the 
export of drugs, or both from a country or territory. It may also notify 
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countries to stop exports to a country which has imported drugs exceed- 
ing its estimates. It is powerless, however, to conduct on the spot investi- 
gations unless invited to do so. Its sources of information rest almost 
completely upon governments. There are very limited possibilities for 
checking of the accuracy or completeness of information submitted. 

Third, the Convention provides neither the effective machinery nor the 
incentive to prevent over-production which feeds the illicit traffic in opium 
and its derivatives. The requirements for reporting are such that except 
for imports and exports of drugs and poppy straw—which must be reported 
quarterly—at least a year elapses before the Board can be aware of an 
over-production of opium or of synthetic drugs having the same effects. - 
Such over-production becomes a source and pressure for illicit traffic. 


Suggested Amendments 


The amendments being considered by the United States have two basic 
objectives: (1) to establish enforceable controls and control machinery to 
assure the necessary limitations, both on producers and manufacturers, 
and (2) to provide inducements to parties to faithfully perform all their 
treaty obligations as well as assistance so that they can take the necessary 
steps to limit the production of opium and operate effective domestic nar- 
cotic control systems. These objectives would be accomplished by the 
following measures: 

J. A new Annex to the Single Convention would specify quotas not only 
for the cultivation of the opium poppy and the production of opium, but 
also for the manufacture and export of opium derivatives and synthetic 
substances having effects similar to opium or its derivatives; 

2. The Commission would be authorized (a) to decide annually the 
quotas for the following opium year; (b) to collect and verify information 
required for performing its functions, including the authority to send in- 
spectors into a State or territory producing opium or manufacturing nar- 
cotic drugs to investigate conditions therein; (c) to adopt remedial mea- 
sures if a State seriously exceeds an approved quota; (d) to administer a 
fund to provide significant assistance to Governments desiring to limit 
opium production or to improve domestic control systems; and (e) to 
collaborate with and assist other international organizations and Govern- 
ments in the prevention of addiction and in therapeutic measures such 
as education, rehabilitation and social programs. It is recognized that an 
Implementation Assistance Fund under the Single Convention may not 
be necessary if the proposed Special United Nations Fund for Drug Con- 
trol is established and becomes operative. 

The United States believes that these new measures of control, which 
apply equally to producers and manufacturers, and these special induce- 
ments would be highly effective in curbing, if not completely eliminating, 
surpluses and illicit sources which are the bases of the illicit traffic. There 
might well be differences of opinion regarding the need or acceptability 
of some of the proposed amendments. This should not prevent such com- 
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mon agreement as is essential for success in the struggle against the illicit 
traffic. 

The United States considers the illicit traffic in opium and similar sub- 
stances to be one of the most dangerous and urgent of the threats facing 
the world. Recognition of the need for closing all gaps in the existing 
international co-operation to prevent drug abuse is apparent in the sched- 
uling of the conference in Vienna in January 1971 for the adoption of an 
international instrument to control psychotropic substances. We expect 
in the near future to request the Secretary-General of the U.N. to transmit 
formal amendment proposals to all parties to the Single Convention and 
to ECOSOC pursuant to Article 47 of the Single Convention. The United 
States believes that ECOSOC should call as quickly as possible for a 
plenipotentiary conference to consider those amendments. 


(U.N. Doe. E/CN.7/L.341.) 


JUDICIAL DECISIONS 


ALONA E. Evans 


Act of state—expropriation—Cuba—Hickenlooper Amendment—Cuban 
Assets Control Regulations—claims against Cuba under the Inter- 
national Claims Settlement Act, 1949—the law of the United States 


Banco NACIONAL DE Cusa v. First NATIONAL City Bank or NEw 
York. 431 F.2d 394. 

U.S. Court of Appeals, 2d Cir., July 16, 1970. Cert. granted, No. 846 
(Jan. 25, 1971); remanded for reconsideration without opinion on 
the merits. 


Banco Nacional de Cuba (Banco Nacional) sought to recover proceeds 
realized from the sale of assets pledged to The First National City Bank 
(Citibank) as collateral for a loan assumed by Banco Nacional. Citibank 
counterclaimed and asserted a right to set off against the proceeds an 
amount up to the value of its Cuban properties allegedly expropriated by 
the Cuban Government in violation of international law. 

Relying on the Supreme Court’s decision in Banco Nacional de Cuba v. 
Sabbatino,: the Second Circuit held unanimously that the act of state doc- 
trine precluded the Judicial Branch from examining the validity under in- 
ternational law of the taking by Cuba of Citibank properties within Cuban 
territory. The court concluded that the Hickenlooper Amendment,? which 
qualifies the act of state doctrine, did not apply to the Citibank counter- 
claim because the Amendment is only applicable to actions involving claims 
of title or other right to property (or its proceeds) which was allegedly 
expropriated by a foreign government within its territory in violation of 
international law, and which was subsequently marketed (or attempted 
to be marketed) in a transaction occurring in some respect in the United 
States. Moreover, allowing Citibank to recover would, the court also 
concluded, contravene the Executive and Congressional policy of blocking 


* Case report by Peter D. Trooboff, Esq. 

1376 U.S. 398 (1964); 58 A.J.LL. 779 (1964). 

2 The pertinent part of the Hickenlooper Amendment reads as follows: “Notwith- 
standing any other provision of law, no court in the United States shall decline on 
the ground. of the federal act of state doctrine to make a determination on the merits 
giving effect to the principles of international law in a case in which a claim of title 
or other right to property is asserted by any party including a foreign state (or a 
party claiming through such state) based upon (or traced through) a confiscation or 
other taking after January 1, 1959, by an act of that state in violation of the principles 
of international law, including the principles of compensation and the other standards 
set out in this subsection...” 22 U.S.C. §2370(e)(2)(Supp. V, 1970), Foreign 
Assistance Act of 1965, Pub. L. 89-171, §301(d)({2){Sept. 6, 1965), re-enacting 
with amendments Foreign Assistance Act of 1964, Pub. L. 88-633, §301(d)(4) (Oct. 
7, 1964). See also 59 A.J.I.L. 98, 889 (1965), 
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Cuban assets in the United States and of permitting United States persons 
having claims against the Cuban Government to submit them for valida- 
tion and determination of amount by the Foreign Claims Settlement Com- 
mission. 

In 1960 Banco Nacional, the Cuban Government’s central bank, assumed 
a $15 million loan for which it had previously pledged assets as security. 
In July, 1960, after repaying $5 million of the loan, Banco Nacional re- 
negotiated the remaining debt with Citibank as a new $10 million loan. 
Citibank released one third of the pledged collateral and agreed not to 
demand repayment of the new loan for one year. 

In September, 1960, the Cuban Government occupied and nationalized 
Citibank’s eleven branch offices in Cuba. Citibank immediately sold the 
collateral securing the $10 million Banco Nacional loan. The amount 
realized on the sale, between $11.8 and $12.4 million, exceeded the prin- 
cipal sum of the Banco Nacional debt plus interest. The parties stipulated 
that the value of Citibank’s nationalized property exceeded the amount 
of the excess collateral. 

In the District Court Judge Bryan recognized that the act of state doc- 
trine as applied in Banco Nacional de Cuba v. Sabbatino precluded “in- 
quiry into the legality vel non of the [Cuban] expropriations . . . involved” 5 
in the Citibank counterclaim. But he held that the Sabbatino decision had 
been legislatively overruled “for all practical purposes” by the Hickenlooper 
Amendment. Proceeding to the merits, as he held that the Hickenlooper 
Amendment required, Judge Bryan determined that the Cuban nationaliza- 
tion of Citibank’s properties violated international law because adequate 
compensation was not provided and because the nationalization was a 
reprisal evincing discrimination against nationals of the United States.‘ 
For these reasons the District Court granted summary judgment to Citibank. 

On appeal the Second Circuit agreed with the District Court that the 
Cuban nationalization of Citibank properties was a “taking of property” 
within the meaning of the Sabbatino opinion * and that the decision in that 
case precluded the Judicial Branch from examining the validity of the 
Cuban taking of Citibank’s properties on the ground that the taking vio- 
lated customary international law. 

Turning to the Hickenlooper Amendment, Chief Judge Lumbard in his 
opinion for the court reviewed extensively the facts before the Court in 
Sabbatino and the legislative history of that Amendment. He explained 
that “[ijt is evident from the proceedings in Congress relating to the 
Hickenlooper Amendment that Congressmen and others were quite con- 
cerned about the problem peculiarly related to the facts of the Sabbatino 
case.” 5 According to the court, legislative statements by both supporters 
and opponents of the Amendment indicate that the legislation was nar- 
rowly drafted to apply to cases in which property was nationalized abroad 


3 Banco Nacional de Cuba v. The First National City Bank, 270 F.Supp. 1004, 1007 
(S.D.N.Y., 1967); 62 AJ.LL. 182 (1968). 

4270 F.Supp. at 1007-1010. 5 431 F.2d at 399, quoting 376 U.S. at 428. 

8 Ibid. 400. 
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in violation of international law and the property itself (or its traceable 
proceeds) came to the United States. The court noted that Senator Hicken- 
looper himself emphasized in introducing the Amendment that its purpose 
was to prevent the United States from becoming a “thieves’ market” for 
expropriated property. The Second Circuit concluded that the Amendment 
was not designed to provide recovery to any person whose property was 
expropriated by a foreign government and who either was in possession 
of or could find some assets of the expropriating government in the United 
States to serve as a jurisdictional basis for claiming before an American 
court that the foreign expropriation was in violation of international law. 
The court referred to an unsuccessful attempt to broaden the Amendment 
to provide for claims such as the one by Citibank, which had failed to 
win Congressional approval. 

The Second Circuit concluded that the Hickenlooper Amendment abro- 
gated the act of state doctrine only “when some other entity attempted to 
market . . . American firms’ expropriated property and some aspect of 
such an attempted transaction took place in this country.”7 The court 
found “no basis for holding that . . . [Citibank’s counterclaim against 
Banco Nacional was] one ‘in which a claim of title or other right to prop- 
erty ... [was being] asserted by [Citibank] . .. based upon (or traced 
through) a confiscation or other taking... "8 

In addition, Chief Judge Lumbard stated that the interpretation sought 
by Citibank would be contrary to the Federal policy implemented through 
the Cuban Assets Control Regulations ° and the 1964 and 1965 amendments 
to the International Claims Settlement Act of 1949.° Under the Regula- 
tions all Cuban assets in the United States were blocked as of July 8, 1963, 
and could not be released without a license from the Treasury Department. 
According to the court, Citibank avoided these blocking provisions by sell- 
ing the Banco Nacional assets before the Cuban Regulations became effec- 
tive and recovered “dollar-for-dollar on the loan transaction... .”"% By 
its counterclaim, the court concluded, Citibank sought to recover “some- 
thing more” amounts claimed for expropriation of its Cuban properties. 

Under the 1964 and 1965 amendments to the International Claims Settle- 
ment Act, the Foreign Claims Settlement Commission has authority to 
validate and determine the amount of claims United States persons have 
against the Cuban Government. The Second Circuit found that the pur- 
pose of this procedure is to permit at some future date an equitable dis- 
tribution of Cuban assets which are now blocked and might ultimately be 
vested in the United States Government for use by the Commission to pay 
validated claims against the Cuban Government. The court concluded 
that if it permitted Citibank to recover on its counterclaim, it might, in 
effect, be giving Citibank both a preference over persons who have pre- 


T Ibid, 402. 8 Ibid. , 

831 C.F.R. §515 et seg. (1970), promulgated under the Trading with the Enemy 
Act of 1917, as amended, 50 U.S.C. App. §5(b) (1964). 

1022 U.S.C. §§1643-1643k (Supp. V, 1970), as amended by Pub. L. 89-262, §1 
(Oct. 19, 1965). 

11 431 F.2d 404. 12 Ibid. 
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sented claims against the Cuban Government to the Commission and a 
large fmancial windfall.. The court’s action, allowing Banco Nacional to 
recover from Citibank (in an amount to be determined by the district 
court on remand), increases the blocked assets potentially available to all 
United States claimants against the Cuban Government. 


Jurisdiction—judicial determination of whether commercial arbitration 
should be held in United States or abroad—Treaty of Friendship, 
Commerce and Navigation with Federal Republic of Germany, 1954 


Batson YARN AND FABRICS MACHINERY Group, Inc. v. SAURER-ALLMA 
GmbH-ALLGAvER MASCHINENBAU. 311 F. Supp. 68. 
U.S. Dist. Ct., South Carolina, March 27, 1970. 


Plaintiff, a South Carolina corporation which was the exclusive distribu- 
tor in the United States of machinery manufactured by defendant, a West 
German corporation, brought an action for damages for an alleged breach 
of contract. The defendant moved to dismiss the action on the ground 
that plaintiff had failed to submit the claim to arbitration, as provided in 
the contract, and in the alternative, defendant sought an order staying 
the action until the cause could be submitted to arbitration. The contract 
provided for arbitration of disputes according to the rules of the Interna- 
tional Chamber of Commerce if proceedings were instituted outside the 
United States, or according to the rules of the American Arbitration Asso- 
ciation if proceedings were to be conducted in the United States, unless 
the parties agreed in the latter situation to follow the rules of the Inter- 
national Chamber of Commerce. The defendant sought to stay plaintiffs 
Requests for Admission and answers to Interrogatories pending arbitration 
in Paris before the International Chamber of Commerce. Plaintiff filed 
a counter-motion to stay the proceedings abroad and to institute arbitration 
proceedings in the United States before the American Arbitration Asso- 
ciation.2 The District Court granted defendant’s motion and denied plain- 
tifs motion. | 

Judge Russell said: 


... I am convinced the position of the defendant represents the proper 
solution of the conflicting claims of the parties. over the arbitration 
proceedings. The contract required a choice to be made between two 
agencies for conducting such proceedings. Absent any order of prior- 
ity in such choice, it would appear that the party first demanding ar- 
bitration should have the right to exercise the right of choice of such 
pa agency and designate the arbitrating agency to resolve the 
ispute.* 


There was no question as to the power of the court to grant a stay pend- 
ing arbitration under Section 3 of the Federal Arbitration Act, “. . . whether 


the arbitration is to be in the United States or in a foreign country.” 4 The 
court continued: 


19 U.S.C. §3. Cited by court. 2 Ibid., §4. Cited by court. 
$311 F, Supp. 68 at 74-75, 4 Ibid. 
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There is another compelling reason in this case why plaintifs ob- 
jection to a stay pending arbitration abroad cannot be sustained. 
Under an existing Treaty of “Friendship, Commerce and Navigation” 
between the United States of America and the Federal Republic of 
Germany, signed October 29, 1954, and entered into force July 14, 
1956, it is provided: ` 

“Contracts entered into between nationals or companies of either 
arty and nationals or companies of the other party that provide 
or settlement by arbitration of controversies shall not be deemed 

unenforceable within the territories of such other party merely 
on the grounds that the place designated for arbitration proceed- 
ings is outside such territories or that the nationality of one or 
more of the arbitrators is not that of such other party. Awards 
duly rendered pursuant to any such contracts which are final and 
enforceable under the laws of the place where rendered shall be 
deemed conclusive in enforcement proceedings brought before 
the courts of competent jurisdiction of either party, and shall be 
entitled to be declared enforceable by such courts, except where 
found contrary to public policy.” 7 U.S.T. 1840 at p. 1845.5 


This provision, incorporated in a treaty duly ratified, has the force of 
law and “is, of course, ‘the supreme Law of the Land?” Samann v. 
Commissioner of Internal Revenue (4th Cir. 1963) 313 F.2d 461, 463. 
To hold in this case that arbitration abroad of a dispute under a con- 
tract entered into between a German national or company and an 
American company cannot be had would nullify the plain terms of 
this Treaty.® 


Trading with the Enemy Act—protection of interest of United States 
firm in trademarks registered by firm in German Democratic Republic 


D. M. & Antique Import Corp. v. RoyAL Saxe Corp. 311 F. Supp. 
1261. 

US. Dist. Ct., Southern Dist., New York, Nov. 14, 1969; Supplemental 
Opinion April 22, 1970, as modified, April 22, 1970. 


Plaintiff, United States distributor for an East German china and por- 
celain manufacturer, sought to bar the defendant from asserting rights to 
the use of two registered trademarks consisting of crossed swords and 
crossed swords within a shield, the crossed swords motif having long been 
associated with porcelain manufactured in Meissen, Germany (now in the 
German Democratic Republic). Plaintiff asked for a declaratory judg- 
ment that defendant had no rights in the trademarks and that the Patent 
Office should cancel these trademarks, for an injunction restraining de- 
fendant and its United States distributor from interfering with plaintiffs 
import business, and for damages for defendant’s allegedly false statements 
made in registering said trademarks and in describing the origin of goods 
which it sells. The District Court granted plaintiffs motions for summary 
judgment, for the declaratory judgment, and also for injunctive relief. 


5 Art. VI(2); 273 U.N. Treaty Series 3. The text of Art. VI, par. 2, as quoted in 
the opinion of the court, is inaccurate in a number of respects. 
8 311 F. Supp. 68 at 76. 
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Defendant argued inter alia that plaintiff had no standing to bring this 
action under 8 C.F.R. §507.46(a),1 a regulation implementing the Trading 
With the Enemy Act (50 U.S.C. App. §5(b)). This argument was founded 
on the theory that plaintiff was asserting the rights of V.E.B.-S.P. (Staat- 
liche Porzellan Manufaktur), successor to the original manufacturer of 
Meissen porcelain or acting as its assignee. Judge Lasker held that “In 
the absence of any showing that D.M. is acting ‘by or on behalf of East 
German nationals—the type of transaction to which 8 C.F.R. §507.46(a) 
applies—Royal Saxe cannot rely on that provision to bar this action.”? It 
was established to the satisfaction of the court that plaintiff had no rela- 
tionship with S.P. apart from the purchase of merchandise from the latter 
for resale in the United States. 


Aliens—inheritance by foreign heirs of decedent in United States— 
proof of identity of foreign heirs—Consular Convention with Italy, 
1878 


In Re Estate or Scarpicur. 467 Pac.2d 841. 
Supreme Court, Washington, April 16, 1970. 


An appeal was taken from an order issued by the Pierce County ( Wash- 
ington) Superior Court approving the final report and subsequent decree 
of distribution issued with regard to the settlement of claims to the estate 
of Attilo Scardigli who had died intestate. The estate was valued at 
$150,000. Appellants, who were first cousins once removed of the decedent, 
challenged the admissibility of evidence establishing the identity of de- 
cedent’s heirs in Italy, who as first cousins would have prior claim to the 
estate. The Italian Consul at Seattle, acting on behalf of the heirs resident 
in Italy, had supplied the court with a copy of the “family status” or official 
genealogical report on the family, together with a letter from the Mayor 
of the town of residence of the Italian heirs which established them as 
first cousins of the decedent. The consul translated this evidence and au- 
thenticated it in accordance with the provision of Article X of the 1878 
Consular Convention with Italy. Appellants argued that the convention 
provided for authentication by an American rather than an Italian consul 
and that the authentication furnished by the Italian Consul only consti- 


18 C.F.R. §507.46(a) provides: “Any transaction, transfer, or the exercise of any 
right, power or privilege by or on behalf of or pursuant to the direction of Germany, 
or nationals of Germany with respect to any trademark or trade-name, or rights or 
interests therein or related thereto, which was in or registered in the United States 
on December 31, 1946, is prohibited, unless authorized by or on behalf of the Attorney 
General or the Director, Office of Alien Property.” Quoted by the court. 311 F. Supp. 
1261 at 1266. The court added that according to Sec. (b) the regulation applies only 
to East Germany. Footnotes by court omitted. 

2 Ibid. 1267. 

3 20 Stat. 725. Art. X provides in part: “Copies of papers relative to such contracts 
and official documents of all kinds, whether originals, copies or translations, duly 
authenticated by the Consuls General, Consuls, Vice-Consuls and Consular Agents and 
sealed with the seal of office of the Consulate, shall be received as evidence in the 
United States and Italy.” Quoted by court. 
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tuted a certification of the translation of the “family status.” They also 
objected to admission of the Mayor's letter. 

The Supreme Court found that in the matter of authentication of docu- 
ments, the convention referred to consuls of the country of origin of the 
documents, hence the Italian Consul here. The court agreed that the letter 
from the Mayor did not qualify as an official document within the terms 
of the convention. The court remanded the case to the trial court for a 
determination of a question as to whether there were other first cousins of 
the decedent in Italy in addition to the respondents. 

With regard to the function of the Italian Consul under the convention, 
Associate Justice Finley said: 


Throughout the Convention the subject is the authority of Italian con- 
sular officials in this country and United States consular officials in 
Italy. We are convinced that the phrase refers to the power of Italian 
consular officials to authenticate Italian dccuments which shall then 
be introduced as evidence in courts of this country. Of course, it 
would not require a treaty to allow the introduction of documents 
authenticated by officials of the United States. We are also convinced 
that the consul did authenticate the document and translation, seal- 
ing it with the seal of his office. Any question about the sufficiency 
of the certificate is removed bv the testimony of the consul in the trial 
court. The Consular Convention had the standing of a treaty, and as 
such was part of the “supreme law of the land,” by which the “Judges 
in every State shall be bound.” U.S. Const. art. VI. See Vergnani v. 
Guidetti, 308 Mass. 450, 32 N.E.2d 272 (1941).* 


Aliens—jurisdiction—claim based upon injury abroad while employed 
by United States corporation—forum non conveniens 


FIORENZA V. UNITED STATES STEEL INTERNATIONAL, Lro. 311 F. Supp. 
117. 
U.S. Dist. Ct., Southern Dist., New York, Dee. 17, 1969. 


Plaintiff, an Italian national and a resident of Grand Bahama Island, 
brought an action for damages for injuries allegedly sustained while he 
was employed on Grand Bahama Island by United States Steel Interna- 
tional, Ltd., a Delaware corporation with its principal place of business 
in New York. The present action followed plaintiffs unsuccessful attempts 
to sue the present defendant together with United States Steel Interna- 
tional (N.Y.), Inc., as well as the latter separately. The first action was 
dismissed on jurisdictional grounds by the District Court for the Southern 
District of Florida in 1968. United States Steel International (N.Y.), Inc., 
was granted a motion for summary judgment in the second suit by the 
same court in 1969. In the present action, defendant moved for dismissal 
on the ground of forum non conveniens. The District Court denied the 
motion. 

In a memorandum opinion, Judge Croake observed that the grounds for 
determining whether the principle of forum non conveniens is applicable 


4 467 Pac.2d 841 at 844, 
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in a particular case were enunciated by the United States Supreme Court 
in Gulf Oil Co. v. Gilbert: 


Thz court will weigh relative advantages and obstacles to fair trial. 
It is often said that the plaintiff may not, by choice of an inconvenient 
forim, “vex,” “harass,” or “oppress” the defendant by inflicting upon 
him expense or trouble not necessary to his right to pursue his remedy. 
But unless the balance is strongly in favor of the defendant, the plain- 
tiffs choice of forum should rarely be disturbed. (Emphasis added; 
footnotes omitted.) . . . 330 U.S. 501, 508, 67 S.Ct. 839, 843, 91 L.Ed. 
1055 (1946). 


In support of its motion, defendant contended that the action should be 
brought in the Bahamas as all parties, witnesses, and evidence were there 
and as Bahamian law was applicable to the dispute. Defendant also urged 
that plaintiff was forum shopping with a view to harassing defendant. 
Plaintiff argued that he had no financial resources with which to bring a 
suit in the Bahamas and as there is no contingent fee system there, he 
would consequently be effectively barred from prosecuting his action there. 
He also suggested that there was some question as to the jurisdiction of 
the Bahamian courts over a suit brought by an alien against a foreign 
corporation. 

Upon analysis of the arguments of both parties, Judge Croake said: 


We find that the factor of the prospective unavailability of the alter- 
nate forum in the Bahamas outweighs the above factors relied on by 
defendant. The Supreme Court clearly indicated in Gilbert that the 
doctrine of forum non conveniens presupposes the existence of the 
alternate forum in which suit can be brought. 330 U.S. at 506-507, 
67 S.Ct. at 842. When that alternate forum is not truly available for 
any reason, as in the instant case, the doctrine of forum non con- 
veniens will not be applied to dismiss the action.? 


Jurisdiction—arbitration of maritime dispute—choice of law 


G. B. MICHAEL v. S.S. THanasis. 311 F. Supp. 170. 
U.S. Dist. Ct., Northern Dist. Cal., March 2, 1970. 


Plaintiffs, German nationals, brought an action in rem and in personam 
for alleged damage to cargoes of copra which they owned. The cargoes, 
which were to be transported from the Philippines to Germany, were al- 
legedly damaged by a fire on board the S.S. Thanasis while the vessel was in 
the Philippines. The vessel was owned by a Panamanian corporation, regis- 
tered in Liberia, and under charter to a Philippine company. The charter 
party, which was executed in England, provided for arbitration of differ- 
ences in London and also that all bills of lading should be subject to the 
' provisions of the United States Carriage of Goods by Sea Act (46 U.S.C. 
§1300 et seq.)® After the complaint was filed, the vessel was taken into 


1311 F. Supp. 117 at 119-120. 

2 Ibid. 121. The court pointed out the similarity between the facts in this case 
and those in Odita v. Elder Dempster Lines, Ltd., 286 F. Supp. 547 (S.D.N.Y., 1968), 
in which dismissal on grounds of forum non conveniens was denied. 63 A.J.LL. 143 
(1969). 

3 Footnote by court, 311 F. Supp. 170 at 175. Other footnotes by court omitted. 
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custody and then released to the owners’ protection and indemnity under- 
writers on a letter of undertaking agreeing to satisfy any final decree up 
to $100,000, together with interest and costs, or any lesser amount settled 
between the parties without entry of a final decree. Defendants then 
moved to stay the present proceedings pending arbitration of the dispute. 
Plaintiffs opposed this motion. The District Court granted defendants’ 
motion and ordered that arbitration be held in London and be governed 
by United States law. 

The defendants submitted two questions to the court: whether the pro- 
visions of the charter party, including the arbitration clause, were incor- 
ported by reference into the bills of lading purchased by plaintiffs, and if 
so, whether such incorporation implicitly included the law governing the 
charter party. Judge Levin found that the charter party and the arbitration 
provision were incorporated into the bills of lading and binding upon the 
parties if they chose to arbitrate their dispute. An examination of the 
terms of the transaction between the parties, however, led the court to 
conclude that the law governing the execution of the charter party was 
not incorporated into the bills of lading; consequently, the arbitration 
provision of the charter party would be governed by the law governing 
the execution of the bills of lading. The plaintiffs, who did not wish to 
submit the dispute to arbitration, contended that the claim for damages 
was governed by English law because the charter party had been executed 
in England. The District Court disagreed on the ground that neither the 
charter party nor the bills of lading referred to the use of English law in 
regard to the settlement of disputes between the parties, and stated that 
the court could not properly incorporate English law implicitly into the 
terms of agreement where the parties had not done so explicitly. 

Holding that the plaintiffs claim was an arbitrable one, the court had to 
determine the applicable law. The choices included the law of the Philip- 
pines, where the bills of lading were executed, where the damage occurred, 
and where the most contacts relevant to the dispute could be shown to 
exist; the law of Liberia, the flag state, which also governed residual mat- 
ters according to the terms of the bills of lading; and the law of the United 
States, explicitly incorporated into the bills of lading (i.e., Carriage of 
Goods by Sea Act) and which was also the law of the forum. The court 
ruled out Philippine and Liberian law as neither had been pleaded nor 
proved in the present case. It followed that American law applied, and 
under American law plaintiffs claim for damages was an arbitrable one. 

With regard to plaintiffs’ argument that English law applied and that 
the issue would not be arbitrable thereunder, Judge Levin, in a learned 
examination of relevant case law and authorities, concluded that arbitration 
would not be barred under current interpretations of English law, despite 
a contrary holding in Savannah Sugar Refining Corp. v. S.S. Hudson Deep, 
288 F. Supp. 181 (S.D.N.Y., 1968). However, the present dispute was 
governed by American, not English law. Plaintiffs’ attempt to show that 
defendants had waived their right to arbitration was not substantiated in 
the view of the court. Judge Levin also refused to dismiss the action on 
defendants’ suggestion of forum non conveniens on the ground that, given 
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“the relative convenience of the parties and the best interests of justice,” ¢. 


the court should retain jurisdiction over the case.’ 


Territorial jurisdiction—status of Canal Zone as “foreign country”—~ 
smuggling of marijuana into United States 


UNITED States V. MAtTruews. 427 F.2d 992. 
U.S. Court of Appeals, 5th Cir., June 15, 1970. 


The defendant was convicted of knowingly importing and bringing into 
the United States a quantity of marijuana in violation of 21 U.S.C. §176a. 
He appealed on two grounds: transportation of marijuana from the Canal 
Zone to Florida did not constitute “importation” within the meaning of the 
statute and the trial court’s instructions to the jury regarding possession 
were not in accord with the Supreme Court’s interpretation of §176a in 
Leary v. United States, 395 U.S. 6 (1969). The Court of Appeals held 
that there was some direct evidence of importation but reversed and re- 
manded on the erroneous instruction. 

With regard to the status of the Canal Zone in relation to the United 
States, the defendant contended that the Canal Zone is a territory of the 
United States and hence a part of this country, because “United States” 
as defined for purposes of §176a includes “the several States and Territories, 
and the District of Columbia”; * consequently, no “importation” could occur 
“within” the United States so defined. Circuit Judge Dyer pointed out, 
however, that the Supreme Court had said in Luckenbach S.S. Co. v. 
United States that 


for purposes connected with importation, immigration and ocean trans- 
portation between the United States and the Canal Zone, Congress 
required that ports in the latter be regarded as foreign ports.’ 


Judge Dyer continued: 


This language further reinforces our own conclusion that in matters re- 
lating to transportation between the Canal Zone and a state in the 
United States the Canal Zone is to be regarded as a foreign country 
unless there is a specific provision to the contrary. Cf. Ares v. S/S 
Colon, D. Canal Zone 1967, 269 F. Supp. 763,° relying on Luckenbach 
and holding that although Canal Zone ports might be considered as 
ports of the United States for some purposes, a Panamanian corpora- 
tion furnishing supplies to foreign ships in those ports was not an 
“American supplier” to whom the poy of the Ship Mortgage Act, 
46 U.S.C.A. §951 was afforded. Similarly, while it may be that for 
some purposes in 21 U.S.C.A. §176a the Canal Zone is a territory or 
part oe the United States over which Congress has legislated concern- 
ing the inflow of marihuana and drugs, it is not a part of the United 
States for purposes of determining whether or not goods transported 


4 Ibid. 182. 

5 Citing Gkiafis v. Steamship Yicsonas, 387 F.2d 460, 462, 464 (4th Cir., 1967); 62 
A.J.L.L. 976 (1968). 

121 U.S.C.A. §171(b). Quoted by court, 427 F.2d 992 at 993. 

2280 U.S. 173 at 180-181. Quoted by court, 427 F.2d 992 at 995, 

$62 A.J.LL. 509 (1968). 
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from there to a state in the United States are “imported” into the 
United States.* 


Act of state—Canadian regulations respecting trading with enemy— 
New York courts may not adjudge validity of order vesting title to 
shares of stock in Custodian of Department of Secretary of State 
of Canada—sovereign immunity 


OLINER V. CANADIAN Pacrric Ramway Company. 311 N.Y.S.2d 429. 
Supreme Court, App. Div., First Dept., New York, June 9, 1970. 


Plaintiff sought a judgment declaring him to be the rightful owner of 
124 shares of ordinary capital stock issued by the Canadian Pacific Railway 
Company, a Canadian corporation licensed to do business in New York 
State. The second defendant was the Bank of Montreal Trust Company, 
a New York corporation which was stock transfer agent for Canadian 
Pacific. The stock certificates were originally issued to two Czech nationals. 
The Canadian Government vested the certificates in the Custodian of the 
Department of the Secretary of State of Canada pursuant to that Govern- 
ment’s Regulations Respecting Trading with the Enemy which were enacted 
in September, 1939, and all dividends thereon were paid to the Custodian 
after 1939. In 1937 title to the certificates was transferred to the Ziv- 
nostenska Banka, a Czech institution, which deposited them with the First 
National Bank in New York City. The Zivnostenska Banka was national- 
ized in 1950. Thereafter, the State of New York appointed a permanent 
Receiver to take control of the assets of the Czech bank located in New 
York, including the certificates for the 124 shares of stock. The Receiver 
tried to acquire title to the certificates, but the Custodian refused to trans- 
fer title. In January, 1968, the Receiver sold these and other certificates 
to plaintiff for $150 “. . . without warranty or representation . . . as to value, 
title or marketability.” When plaintiff found that he could not register 
his ownership of the principal certificates because title to them was vested 
in the Custodian, he brought the present action. 

The defendants, anticipating the possibility of facing double liability, 
undertook to bring the Custodian into the case, so that all necessary parties 
would be before the court. The Custodian did not appear but commenced 
instead an action against plaintiff and defendants in the Exchequer Court 
of Canada in which he sought a declaration that title to the certificates 
was vested in him. Plaintiff and defendants were served in that action, 
but plaintiff did not appear. In November, 1969, plaintif was granted an 
order vacating a previous order staying prosecution of plaintiffs action 
for a year and restraining defendants from transferring the certificates 
until the issue of ownership was decided. This order was not entered as 
plaintiff did not furnish the necessary surety bonc. Defendants then moved 
to dismiss the present action on grounds of the absence of a necessary party, 
i.e. the Custodian, and of forum non conveniens. The motion was denied 


4 427 F.2d 992 at 995. 1311 N.Y.5.2d 429 at 431. 
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by the Supreme Court, New York County. On appeal, the Appellate Di- 
vision reversed this order and granted defendants’ motion to dismiss. 

At the outset, plaintiff argued that a New York court had jurisdiction 
to determine title to the certificates because they were physically located 
in this State. Justice Capozzoli pointed out, however, that Section 8-106 
of the Uniform Commercial Code provides: “The validity of a security 
and the rights and duties of the issuer with respect to registration of trans- 
fer are governed by the law (including the conflict of laws rules) of the 
jurisdiction of organization of the issuer.” * The court continued: 


Where the question is one of ownership of the certificates the situs is 
the domicile of the issuer. This is settled Canadian law. (Braun v. 
The Custodian, [1944] Ex.C.R. 30) (Exchequer Court of Canada) afd 
[1944] S.C.R. 339 (Supreme Court of Canada); Hunt v. The Queen, 
[1968] S.C.R. 323 (Supreme Court of Canada.) ° 


As the issuer here was a Canadian corporation, plaintiffs right to title to 
the shares was governed by Canadian law. The court added: 


The conclusion reached by the Canadian Courts conforms with the 
law in the United States and New York State. (Jellenik v. Huron 
Copper Mining Company, 177 U.S. 1, 20 S.Ct. 559, 44 L.Ed. 647 
(1899); Miller v. Kaliwerke Aschersleben Aktien-Gesellschaft, 283 
( one) a Cir. 1922); Holmes v. Camp, 219 N.Y. 359, 114 N.E. 841 

1916). ) 4 


Justice Capozzoli then considered the issue of whether the New York 
courts could inquire into the Canadian Government’s vesting order. He 
said: 


It must be recognized that the action of the Canadian Government 
in providing that the shares vested in the Custodian was an act of state 
and not subject to the scrutiny of our courts as to whether that action 
was proper or not. 

‘In Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, at p. 416 of 
Ge opinion, 84 S.Ct. 923, at p. 934, 11 L.Ed.2d 804, there is the fol- 
owing: 

“The classic American statement of the act of state doctrine . . . is 
found in Underhill v. Hernandez, 168 U.S. 250, where Chief Justice 
Fuller said for a unanimous Court (p. 252, 18 S.Ct. 83, 42 L.Ed. 456): 

‘Every sovereign state is bound to respect the independence of 
every other sovereign State, and the courts of one country will 
not sit in judgment on the acts of the government of another done 
within its own territory.’ ” 
In M. Salimoff & Company et al. v. Standard Oil Company of New 
York, 262 N.Y. 220, at p. 224, 186 N.E. 679, at p. 681, our Court of 
Appeals said: | 


“The courts of one independent government will not sit in judg- 
ment upon the validity of the acts of another done within its own 
territory, even when such eee seizes and sells the property 
of an American citizen within its boundaries.” 


In view of what has been above stated, the conclusion is inescapable 
that the real dispute is between the plaintiff and the Custodian. The 


2 Ibid. 432. Quoted by court. 8 Ibid. 
4 Ibid. 433, 
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Custodian has not seen fit to become a party to this action and there 
is no way to subject him to the jurisdiction of our courts because he 
is entitled to sovereign immunity. (Federal Motorship Corp. v. John- 
son & Higgins, 192 Misc. 401, 77 N.Y.S.2d 52 (Sup.Ct. 1948), afd 
without opinion, 275 App.Div. 660, 86 N.Y.S.2d 667 (lst Dept. 1949), 
motion for leave to appeal dismissed, 299 N.Y. 673, 87 N.E.2d 63 
(1949), appeal dismissed 299 N.Y. 793, 87 N.E.2d 686 (1949).) 

Therefore, it is clear that this action should not proceed in the ab- 
sence of the Custodian, because our courts cannot grant an effective 
judgment without his presence and it would necessarily result in seri- 
ous prejudice to the defendants. This is so because, not only would 
the defendants be subjected to the danger of double financial liability, 
but also to possible criminal liability under Canadian law.’ 


Jurisdiction—recognition of foreign judgments—res judicata—presump- 
tion of regularity—Mexican divorce decree—the law of New York 
State 


RAamMM v. Ramm. 310 N.Y.S.2d 111. 
Supreme Court, Appellate Div., 2d Dept., New York, April 13, 1970. 


Plaintiff brought an action for a declaratory judgment as to the invalidity 
` of a Mexican divorce decree. It appeared that the parties were married in 
New York in 1938 and that defendant obtained a divorce in Juarez, Mexico, 
in 1960. Plaintiff did not appear in this action, and she denied that she 
was served with process. Soon after the divorce, defendant remarried in 
Connecticut. Plaintiff then commenced an action for a declaratory judg- 
ment as to the invalidity of the Mexican divorce. Two months later she 
executed a “Defendant's Special Power of Attorney” in which she submitted 
to the jurisdiction of the Mexican court and accepted the divorce as valid, 
apparently in order to obtain $15,000 being held in escrow on order of 
the defendant pending her execution of this document. She also discon- 
tinued the action for a declaratory judgment. Acting on the power of 
attorney, a Mexican attorney submitted a petition to the Mexican court 
stating plaintifs submission to the jurisdiction and her acceptance of the 
decree and requesting that the judgment of divorce be declared res judicata 
and invulnerable to attack by the parties or any other person. The Mexi- 
can court granted the petition. Plaintiff then commenced the present 
action for a declaration that the divorce decree was invalid on grounds 
that a Mexican court has no authority to reopen a decree and that plaintiff 
had not personally appeared in connection with the proceedings to reopen 
or the decision thereon. The Supreme Court, Queens County, held that 
the Mexican decree was valid and dismissed the action. On appeal, the 
Appellate Division affirmed but modified the judgment below by striking 
the dismissal. 
The court, in a memorandum opinion, said: 


Plaintiff is in error when she assumes that resurrection of a void 
decree is the sine qua non of recognition in this case. We are here 
ee nae and applying Mexico’s law of res judicata—not divorce. 
By her voluntary submission to the jurisdiction of the Mexican court, 


5 Ibid. 434, 
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plaintiff foreclosed herself, as well as strangers to the decree, from 
attacking the decree in the rendering jurisdiction. “While ‘we are 
under no constitutional compulsion to give full faith and credit’ to the 
judgment of a court of a foreign nation... , we frequently recognize 
such a judgment ‘as a matter of comity” (Schoenbrod v. Siegler, 
20 N.Y.2d 403, 408, 283 N.Y.S.2d 881, 883, 230 N.E.2d 638, 640). There 
are situations in which we may decline to give final effect to judgments 
of foreign nations (Schoenbrod v. Siegler, supra; De Pena v. De Pena, 
31 A.D.2d 415, 298 N.Y.S.2d 188). However, where, as here, the un- 
de-lying decree which thus becomes final is not obnoxious to our public 
po_icy and the procedures leading to the declaration of finality do not 
viclate accepted standards of fair play and substantial justice, we 
conceive the mandates of sound jurisprudence and public policy to 
require that the decree be given that res judicata effect which it is 
accorded in the rendering jurisdiction. 


The court concluded: 


Therefore, without determining the quantum of proof necessary to 
upset a judgment of a foreign nation which is otherwise regular on its 
face (cf. dissenting opinion of Judge Burke in Schoenbrod v. Siegler, 
20 N.Y.2d 403, 410, 283 N.Y.S.2d 881, 886, 230 N.E.2d 638, 642, supra), 
we hold that plaintiff failed to come forward with proof sufficient to 
offset the presumption of regularity (Richardson, Evidence [9th ed.], 
§71; and cases cited therein ).? 


Justice Munder, dissenting, objected to the majority’s rationale of their 
functior. as “. . . recognizing and applying Mexico's law of res judicata— 
not divorce” which he saw as “... simply an exercise in semanties.” In 


his opinion the majority was 


clearly applying the Mexican divorce law. In so doing, under the 
circumstances of this case, it is going contrary to a long line of New 
York cases which have held that where, as here, one of the parties to 
a foreign divorce action is not personally served with process and 
neither appears nor submits to the foreign jurisdiction the resulting 
decree is void.® 


Treaties—most-favored-nation clause—national treatment—discrimina- 
tory taxation-—-Treaty of Friendship, Commerce and Navigation with 
Ireland, 1950—-Convention to Regulate Commerce with United King- 
dom, 1815—General Agreement on Tariffs and Trade, 1947 


SCHIEFFELIN & Co. v. UNITED STATES. 424 F.2d 1396. 
U.S. Court of Customs and Patent Appeals, April 23, 1970. Cert. de- 
nied, 91 S.Ct. 103, Oct. 19, 1970. 


Appel_ants, importers of distilled spirits from Scotland and Ireland, ap- 
pealed from a judgment of the United States Customs Court? overruling 
their protests against the levy of an internal revenue tax on their imports, 
consisting of below proof bottled distilled spirits, on a wine gallon rather 
than on a proof gallon basis. The tax levied under §5001(a)(1), Internal 


1310 N.Y.S.2d 111 at 115. 2 Ibid. 115-116. 
8 Ibid. 116. 
i SchieFelin & Co. v. United States, 294 F. Supp. 53 (1968). 
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Revenue Code of 1954 (26 U.S.C. §5001(a)(1}),? amounted to $10.50 per 
wine gallon, whereas appellants claimed that it should have been levied at 
86 percent of $10.50 or $9.03 per wine gallon. Appellants contended that 
the tax so levied discriminated against their imports from Ireland in viola- 
tion of the Treaty of Friendship, Commerce and Navigation with Ireland 
of 1950,° and against their imports from Scotland in violation of the Conven- 
tion to Regulate Commerce with the United Kingdom of 1815,* and that 
such tax cannot be levied in these circumstances according to §7852(d) 
of the Internal Revenue Code (26 U.S.C. §7852(d)).5 They pointed out 
that Article XVI of the Treaty with Ireland provided for national and most- 
favored-nation treatment of products of the signatories in respect to internal 
taxation, while Article XXI defined “national treatment” as according treat- 
ment within the territory of one party to nationals or products of the other 
party upon a basis no less favorable than that accorded to the nationals 
or products of the territorial state. It was urged that the most-favored- 
nation provisions of the Treaty with the United Kingdom encompassed the 
benefits provided in the Irish Treatv. The Customs Court agreed that the 
British products were entitled to the same tax treatment accorded to the 
Irish products. 

On the basis of the decision of the Court of Customs and Patent Appeals 
in Bercut-Vandervoort ¢r Co. v. United States, 46 CCPA 28, C.A.D. 691 
(1958), cert. den., 359 U.S. 953 (1959), the Customs Court overruled the 
protests. The Court of Customs and Patent Appeals affirmed this decision. 

Appellants conceded that §5001(a)(1) was comparable to the provisions 
of the Internal Revenue Code of 1939 which were before the Court of 
Customs and Patent Appeals in Bercut and that the national treatment 
clause of the Irish Treaty had a counterpart in the General Agreement on 
Tariffs and Trade, which was also considered in that case. Moreover, 
they admitted that §5001 was apparently non-discriminatory in that the 
tax rate on classifications of proof (and above proof) spirits and below 
proof spirits applied equally to foreign and domestic products. They 
argued, however, that the requirements that the tax be determined when 
the spirits were withdrawn from bond (§5006{a)(1), Internal Revenue 
Code, 1954), that spirits cannot be bottled in bond below 100 proof (45233, 
Internal Revenue Code, 1954), and that only bottled spirits may be sold 
to the consumer (27 U.S.C. §206(a)), provisions of law which were not 
considered in Bercut, showed that §5001 was discriminatory in fact as ap- 
plied here as well as in Bercut. It was urged that these several provisions 


2 Sec. 5001(a)(1) provides in part: “(a) Rate of tax—-(1) General—There is 
hereby imposed on all distilled spirits in bond or produced in or imported into the 
United States an internal revenue tax at the rate of $10.50 on each proof gallon or 
wine gallon when below proof... .” Quoted by court, 424 F.2d 1396 at 1398. Some 
footnotes by court omitted, others renumbered. 

3 1 U.S. Treaties 785, 206 U.N. Treaty Series 269. 

48 Stat. 228. 

5 Sec, 7852(d) provides: “{d)} Treaty obligations—No provision of this title shall 
apply in any case where its application would be contrary to any treaty obligation of 
the United States in effect on the date of enactment of this title.’ Quoted by court, 
424 F.2d 1396 at 1398. 8 55-61 U.N, Treaty Series. 
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showed that domestic bottled spirits could not be below proof when the 
tax was imposed, hence that the tax in effect applied only to imported 
bottled underproof spirits and so was discriminatory. The Government 
of the United Kingdom, submitting a brief in support of the appeal as 
amicus curiae, argued inter alia that the decision in Bercut violated the 
provision of Article ITI(1) of GATT in that “. . . internal taxes should not 
be applied to imported or domestic products so as to ‘afford protection to 
domestic production.” " The amicus also pointed out that American use 
of the wine gallon basis for the imposition of the excise tax on imported 
bottled spirits had been protested by the United Kingdom, Canada, and by 
members of the Common Market as violative of Article III of GATT. 
Judge Baldwin said: 


We think the Customs Court was plainly correct in regarding the 
decision in Bercut as compelling the conclusion it reached here. Not 
only is the language in Sec. 5001 equivalent to that in Sec. 2800 of the 
1939 Act considered in the earlier case but the covenants in the Irish 
treaty are no more restrictive than those of GATT which were con- 
sidered in Bercut.® 


Attempts of appellants and amicus to show that some officials in the 
Executive Branch had urged Congress to eliminate the wine gallon pro- 
vision of the Internal Revenue Code in order to ensure compliance with 
GATT and to encourage international trade co-operation were not regarded 
by the court as persuasive evidence of the alleged discriminatory nature 
of this basis of taxation. Judge Baldwin observed: 


It is significant to note that there is no history of the GATT negotia- 
tions of record to show that that treaty was regarded as compelling 
the abrogation of a United States tax provision having a long prior 
history.’ 


The court concluded: 


Referring specifically to the present case, the classification of spirits 
for internal revenue purposes in the two east ae of proof gallon 
and wine gallon amounts but to a continuation of a practice long estab- 
lished at the time Congress passed the 1954 Internal Revenue Act 
specifically continuing it. The Irish treaty was already in force at 
that time. It is apparent that Congress had knowledge erie i the 
hearings on the Customs Simplification Act of 1951, discussed at length 
by appellants and amicus, of the controversy relating to the applica- 
tion of the wine gallon tax to bottled imported underproof spirits. In 
those circumstances, we cannot conceive that Congress, in including 
in the 1954 Internal Revenue Code, Sec. 7852(d), denying effect to 
provisions “contrary to any treaty obligation,” intended it to apply to 
the express provision for the wine gallon rate in Sec, 5001.1° 


7494 F.2d 1396 at 1401. 8 Ibid. 1402. 

® Ibid. 1403. As noted in Bercut, the classifications of spirits at proof (or above 
proof) gallon and wine gallon “were established by the Congress in 1868 for purely 
domestic purposes and have been retained in substance each time the Congress has 
considered this subject. 15 Stat. 125 (1868); Rev. Stat. §3251 (1875); 40 Stat. 1105 
(1919) as amended, 26 U.S.C. §2800(a)(1).” Footnote by court, ibid. 

10 Tid. 
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Jurisdiction — territorial principle — protective principle — nationals 
abroad—whether Federal Bankruptcy Act reached nationals in 
Canada—whether necessity for personal service upon nationals 
abroad—the law of the United States 


STEGEMAN V. UNITED States. 425 F.2d 984. 
U.S. Court of Appeals, 9th Cir., April 22, 197¢. 


Appellants were convicted on two counts of knowing and fraudulent 
transfer and concealment of assets in violation of the Bankruptcy Act (11 
U.S.C. §25(a)(8); 18 U.S.C. §152). It was established that they had 
transferred certain assets from Oregon to Canada in contemplation of the 
filing of involuntary petitions for bankruptcy against them in the United 
States District Court for the District of Oregon and that after the filing of 
these petitions they had concealed other assets in Oregon which belonged 
to their bankruptcy estates. The appeal was brought on grounds that the 
trial court had erred by refusing an instruction to the jury which had been 
requested by the accused and by admitting evidence to which they had 
objected. The Court of Appeals affirmed the decision of the District Court. 
With reference to the issue of jurisdiction, appellants argued that it 


was error for the district court to refuse to instruct the jury that be- 
cause the Stegemans were in Canada beyond the territorial jurisdiction 
of the district court from the date of the institution of the bankruptcy 
proceedings until the Stegemans were extradited to this country for 
rosecution, they had no duty to disclose their assets but only to refrain 
‘om affirmative acts of concealment within the District of Oregon.t 


They contended that the duty of a bankrupt to disclose assets was not re- 
quired by 18 U.S.C. §152 but rather by a provision of the Bankruptcy Act 
(11 U.S.C. §25(a)(8)), which would apply to a bankrupt only if he were 
personally served in the jurisdiction of the court in which the proceeding 
had been filed (11 U.S.C. §41(a)). Circuit Judge Browning said that “No 
prior personal service upon the Stegemans was required to compel their 
obedience to 18 U.S.C, §152.”? The question was whether, following the 
tule of Blackmer v. United States, 281 U.S. 421 (1932), it could be shown 
that Congress had intended $152 to have extraterritorial application. The 
court said: 


It is sometimes said that Congress is presumed to intend its enact- 
ments to apply only within the geographic limits of the United States. 


1495 F.2d 984 at 985. 

2 Ibid. “Section 18(a) of the Act, 11 U.S.C. §4l{a', provides for service of an in- 
voluntary petition by publication ‘in the same manner as provided by law for notice 
by publication in suits to enforce a legal or equitable lien . . > where personal service 
‘cannot be made’ within ten days.” Footnote bv court, ibid. 987. Other footnotes 
by court omitted. 

3In Blackmer, the Supreme Court said: “The jurisdiction of the United States over 
its absent citizen, so far as the binding effect of its legislation is concerned, is a juris- 
diction in personam, as he is personally bound to take notice of the laws that are ap- 
plicable to him and to obey them.” Quoted by court, ibid. 985, from 284 U.S. 421 
at 438. Reprinted in 26 A.J.LL. 611 (1932). 
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But the question is always one of statutory construction. And when 
the nature of the offense is such that the consequence of limiting its 
locus “to the strictly territorial jurisdiction would be greatly to curtail 
the scope and usefulness of the statute and leave open a large immunity 
for frauds as easily committed by citizens on the high seas and in 
foreign countries as at home... Congress has not thought it necessary 
to make specific provision in the law that the locus shall include the 
high seas and foreign countries, but allows it to be inferred from the 
nature of the offense.” United States v. Bowman, 260 U.S. 94, 98, 
43 S.Ct. 39, 41 (1922). “Thus, a criminal statute dealing with acts 
that are directly injurious to the government, and are capable of per- 
petration without regard to particular locality, is to be construed as 
applicable to citizens of the United States upcn the high seas or in 
a foreign country though there be no express declaration to that effect.” 
Skiriotes v. Florida, 313 U.S. 69, 73-74, 61 S.Ct. 924, 928 (1941). 

These general principles suggest the proper construction of 18 U.S.C. 
§152. That section was enacted to serve important interests of gov- 
ernment, not merely to protect individuals wha might be harmed by 
the prohibited conduct. It reflects the exercise by Congress of an 
“all-inclusive power, through the bankruptcy grant, to enact any legis- 
lation reasonably framed and related to the subject of bankruptcies, 
which in turn is indissolubly linked to commerce and credit.” 1 Collier 
on Eankruptcy 5 (14th ed. 1968). 

Section 152 contains no limitation in terms of the place where the 
act or omission occurs, and “is capable of perpetration without regard 
to... locality.” Moreover, the adverse effect of the prohibited con- 
cealment will be precisely the same, and will, in the vast majority of 
cases, be felt principally within the United States, whether the debtor 
is within the country or outside it. 

To exclude concealments by debtors outside the United States from 
the statute’s coverage would frustrate the statute’s purpose by creat- 
ing an obvious and readily available means of evasion. 

Consequently, we conclude that section 152 applied to the Stege- 
mans in Canada.* 


Jurisdiction—wholly foreign business transaction and claim—forum 
non conveniens 


Transomnia V. M/S Toryu. 311 F. Supp. 751. 
U.S. Dist. Ct., Southern Dist., New York, Feb. 24, 1970. 


Plaintiff, a Swiss corporation, sued defendants, consisting of two Japanese 
corporations, a South Korean corporation, and a Panamanian corporation, 
for the lass of a cargo of ore concentrates as the result of the foundering 
of the M/S Toryu, a vessel of Panamanian registry, while on a voyage be- 
- tween the Philippines and South Korea. Plaintiff was consignee of the 
cargo. Defendants moved for dismissal on the ground of forum non con- 
veniens. The District Court granted the motion. 

Judge Cooper pointed out that where all features of the case, including 
the law governing the bill of lading, the origin and destination of the 
voyage, the place where the vessel was lost, the residences of the de- 
fendants and witnesses, were located in the Far East, the relationship to 


4425 F.2d 984 at 986. 
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the New York forum based upon initiation of discovery proceedings by 
plaintiff and its attachment of funds belonging to one defendant were too 
tenuous to warrant retention of jurisdiction by the District Court. 


CURRENT DEVELOPMENTS, 1970 


Bellei v. Rusk, 296 F. Supp 1247 (D.D.C., Feb. 28, 1969), 63 A.J.I.L. 819 
(1969); cert. granted sub nom. Rogers v. Bellei, 396 U.S. 811 (Oct. 13, 
1969); restored to calendar for reargument, 397 U.S. 1060 (April 27, 
1970); motion of appellant to remove case from summary calendar 
granted and time allotted for oral argument, 398 U.S, 935 (June 1, 1970). 

Carl Zeiss Stiftung v. V.E.B. Carl Zeiss, Jena, 293 F. Supp. 892 (S.D.N.Y., 
Nov. 7, 1968), 63 A.J.I.L. 636 (1969); plaintiffs motion to dismiss anti- 
trust misuse defense in trademark infringement case granted, 298 F. 
Supp. 1309 (S.D.N.Y., March 12, 1969). 

Continental Oil Co. v. London Steam-Ship Owners’ Mutual Insurance Asso- 
ciation, Ltd., 417 F.2d 1030 (5th Cir., Sept. 23, 1969), 64 AJ.I.L. 695. 
(1970); cert. denied, 397 U.S. 911 (Feb. 24, 1970). 

Feliciano v. United States, 422 F.2d 943 (Ist Cir., March 11, 1970), 64 
A.J.I.L. 963 (1970); cert. denied, 91 S.Ct. 44 (Oct. 12, 1970). 

Goldstein a/k/a Pietraru v. Cox, 299 F. Supp. 1389 (S.D.N.Y., Dec. 18, 
1968), 64 A.J.LL. 417 (1970); cert. granted, 394 U.S. 996 (1969); appeal 
dismissed on ground of lack of jurisdiction in Supreme Court to review 
District Court’s interlocutory order which involved no question of pre- 
liminary injunctive relief, 396 U.S. 471 (Jan. 26, 1970). 

Sayne v. Shipley, 418 F.2d 679 (5th Cir., Nov. 10, 1969), 64 A.J.LL. 427 
(1970); cert. denied, 398 U.S. 903 (May 18, 1970). 

Schoenbaum v. Firstbrook, 405 F.2d 200 (2d Cir., May 29, 1968), 64 
A.J.LL. 175 (1970) and rehearing en banc, 405 F.2d 215 (2d Cir., Dec. 
30, 1968), 64 AJ.LL. 177 (1970); cert. denied sub nom. Manley v. 
Schoenbaum, 395 U.S. 906 (May 19, 1970). 

Van Engelbrechten v. Galvanoni & Nevy Bros., Inc., 300 N.Y.S.2d 239 
(Civil Ct., City of New York, New York County, Trial Term, April 30, 
1969), 64 A.J.I.L. 433 (1970); motion to vacate previous determination 
and judgment dismissing complaint or, in alternative, order directing new ` 
trial, denied, 302 N.Y.S.2d 691 (Civil Ct., City of New York, New York 
County, Trial Term, Part 12, July 18, 1970). 


BOOK R2VIEWS AND NOTES 


Leo Gross 


Book Review Editor 


International Law, Being the, Collected Papers of Hersch Lauterpacht 
Q.C., LL.D., F.B.A. Systematically Arranged and Edited by E. Lauter- 
pacht, Q.C. New York and Cambridge: Cambridge University Press, 
1970, Vol. I: The Genera! Works. pp. xxiii, 539. Index. $37.50 in 
U.S.A. 


To edit the Collected Papers of so prolific a scholar as the late Judge Sir 
Hersch Lauterpacht is a formidable task; it is fortunate that the task has 
been taxen in hand by a skiled international lawyer in his own right— 
Hersch Lauterpacht’s son. The editor, in a comprehensive Preface to 
Volume I, describes what he is including and what will be omitted, al- 
though <he eventual number >f volumes is not clear. Some selectivity is 
of cours2 essential and the editor indicates his criteria. This first volume 
is entitled General Works ani includes a newly written “General Part” 
which Lauterpacht had prepared between 1954 and 1959 for a projected 
ninth edition of Oppenheim; an English text of his 1937 lectures at the 
Hague Academy of Internatioral Law, which, in accordance with the prac- 
tice at that time, were delivered and published in French; and the Survey 
of International Law which, at the request of Dr. Yuen-li Liang of the 
United Nations Secretariat, he wrote in 1948 to launch the International 
Law Commission on its career of codification. 

This writer admits that he finds the reviewers task also formidable. 
Hersch Lauterpacht’s views on all problems of international law have been 
expounded in critical appreciation and revaluation since his death on May 
8, 1960, by such devoted and skilled friends as Dr. C. Wilfred Jenks and 
Judge Sir Gerald Fitzmaurice. 

Since the materials in these three selections included in this volume all 
deal with many of the same topics, it would be tempting to compare the 
respective statements in 1937, 1948-1949 and 1959. One might continue, 
in comparative vein, to adduce the evidence from the separately published 
volumes 2n Recognition, on Human Rights, on Private Law Sources and 
Analogies, on the Function and on the Development of International Law, 
from the eighth edition of Oppenheim, et cetera. For the three selections 
in this Volume I of the Collected Papers, that task would be facilitated by 


2 Jenks, “Hersch Lauterpacht—the Scholar as Prophet,” 36 Brit. Yr. Bk. Int. Law 
1-103; Fitsmaurice, “Hersch Lauterpacht—the Scholar as Judge,” 37 ibid. 1-71; 38 
ibid. 1~83; 39 ibid. 133-188. In ths editors acknowledgment in the Preface of these 
and other tributes, there seems to b2 a line omitted on p. ix, causing some confusion 
about the respective contributions of Jenks and Fitzmaurice in the Yearbook. 
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the excellent index. But all of this would be, in the writer’s view, rather 
the task of a literary biographer, and one would hesitate to embark upon 
it until he had studied all of the volumes still to appear. This reviewer 
will venture to make some comparisons, but in general he would hope 
rather to generalize and in doing so to reveal some of the richness of this © 
scholarship, of this intellect, and of this moral! spirit which was Hersch 
Lauterpacht’s. 

An American reader will mark the difference between the materials 
relied upon by the author as revealed in his footnotes and in the selected 
bibliographies at the end of each chapter, and those of leading contem- 
porary scholars in the United States. Lauterpacht did not generally call 
upon psychology,? sociology, semantics, mathematics, anthropology and 
other branches of learning. Yet his erudition was immense and, had he con- 
sidered the other subjects necessary or relevant to legal study and exposi- 
tion, he would have mastered and invoked them. His sources are drawn 
from many languages, for he was master of many. Roman law, civil law 
and common law were all equally at his command. As the intellectual 
progenitor of the International Law Reports, which he first published in 
1929 (in collaboration) as the Annual Digest of Public International Law 
Cases, there seems to be no modern relevant jurisprudence which escaped 
his notice or his memory. Legal philosophy is constantly invoked. 

Lauterpacht did not confuse lex lata with what he considered desirable 
or ideal, but he does not deviate from his insistence upon the legal char- 
acter of international law. Frequently he points to weaknesses or defects 
in the international legal system as “transient.” In deprecating postwar 
ideological extravaganzas, he found them revealing “the disquieting sus- 
pension, in this as in many other matters, of the normal operation of inter- 
national law.” (P. 404.) The existence of an “international community” 
is for him a prerequisite to the existence of international law; the “defects 
of the international community necessarily constitute a defect of inter- 
national Jaw. Like other shortcomings of international Jaw, they must be 
regarded as temporary and not permanent.” (P. 267. These two quota- 
tions are from the Hague Lectures of 1937; the same thought is in the 1959 
manuscript at p. 29 of the volume under review. ) 

It is particularly in connection with his studies of buman rights that 
Lauterpacht seems to this reviewer to bend his exacting legal discipline 
to the demands of his passionate zeal for justice. In these and in other 
writings he stressed the position of the individual as a subject of interna- 
tional law. In his eighth edition of Oppenheim he noted that “in the 
first three editions of this treatise the view was expressed that States only 
and exclusively are the subjects of International Law.” (P. 19, note 2.) As 
early as 1927, however, Lauterpacht was challenging that thesis in Private 
Law Sources and Analogies of International Law. (E.g., at pp. 75-79.) 

It is difficult to think of Hersch Lauterpacht as a “beginner,” so to speak, 
but Lord McNair, in his then capacity as Professor, wrote in a Foreword 
to this first of Lauterpacht’s notable books: 


2 But cf. the bibliography on international morality at p. 49. 
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It is difficult to be impartial in assessing the work of one who is a 
friend and was oridi a pupil; but I am hopeful that the reception 
of this book will confirm my opinion that Dr. Lauterpacht is a valu- 
able recruit in the feld of international law, and may be expected to 
make further contributions of high quality to its literature. 


Never were expectations more abundantly fulfilled! 
In 1959 Lauterpacht wrote that 


recent developments have marked the beginnings of a significant 
change. Such developments consist in the recognition, by international 
agreement and otherwise, of fundamental human rights and freedoms. 
... The resulting addition of moral content to the body of international 
law cannot but strengthen its legal quality. For, as already stated, 
the essential and normal, though not exclusive, substance of all law 
is morality reduced to rules and principles of a sufficient degree of 
clarity, precision and enforceability. (Pp. 48-49; but cf. pp. 357-358: 
“It is common ground that law is not identical with morality.” See 
also pp. 396-397. ) 


Thus he insists that “the principle of good faith . . . is an acknowledged 
part of international law.” (P. 47.) 

It is fully consistent with this general outlook of the author’s that he lays 
so much stress upon what he considers the legal accomplishment of the 
General Treaty for the Renunciation of War (the Pact of Paris of 1928) 
in ending the lawfulness of resort to war. “That Treaty, whose validity 
is unaffected by its repeated violation, is an integral part of international 
law.” (P. 18, but see note 2 on p. 344.) Before that treaty—and the 
Covenant of the League of Nations—states acquiesced “in the major juridi- 
cal monstrosity of admitting war as an instrument for the enforcement of 
rights and as capable of creating rights.” In his view, if a state now resorts 
to war in violation of the obligations in those instruments, “duress renders 
the treaty invalid.” (P. 354.) The reviewer is not sure that this position 
can be completely reconciled, on a strictly juridical plane, with Lauter- 
pacht’s analysis of treaties as a source of international law. In the Hague 
Lectures, for example, he wrote: “No treaty can impose obligations upon 
a party which has not consented to it, unless it is a treaty which a court 
can fairly regard as being declaratory of custom.” (P. 236 and cf. pp. 234 
and 414. ) 

But Lauterpacht does assert that 


in certain circumstances custom becomes a source of law even for those 
States which have not participated in it... . it is generally admitted 
that States who are newcomers to the international society are bound 
by customary rules although naturally they had no opportunity to par- 
ticipate in their creation or to agree to them. (P. 238.) 


Here and elsewhere, he lends no support to the view of those states, new 
or old, which have a tendency to pick and choose—to accept customary 
rules which support their momentary position in a controversy and to re- 
ject those which are adverse. As to customary law, it does seem that 
Lauterpacht’s views developed between 1937 and 1959 in regard to opinio 
necessitatis juris. In the Hague Lectures he wrote that “it is in this opinio 
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necessitatis juris that lies the distinguishing feature of custom as contrasted 
with usage and comity.” (P. 238.) But in his 1959 manuscript he seems 
to regret that “there has been a tendency to attach an exacting interpreta- 
tion to the second constituent of custom, namely opinio necessitatis.” (Pp. 
62-63. ) 

This reviewer enthusiastically records the development of Lauterpacht’s 
views on treaty interpretation. In the eighth edition of Oppenheim he 
seemed constrained to attach importance to certain rules of construction. 
But in his memorandum for the International Law Commission he wrote: 
“The field of interpretation of treaties continues to be overgrown with the 
weed of technical rules of construction which can be used—and are fre- 
quently used—in support of opposing contentions.” (P. 508.) In his 
Hague Lectures he had said: “. . . the only consideration that matters in 
the process of interpretation is to discover the intention of the parties 
thereto. The discovery of that intention may be hampered, instead of 
facilitated, by rules of interpretation.” (P. 361.) This thesis was the battle 
ery of Charles Cheney Hyde and may be found in McNair, The Law of 
Treaties, p. 185 (1938 )—a book undertaken on Hyde’s initiative. 

Lauterpacht’s views on recognition are well known from his book on that 
subject. Although his arguments asserting the existence of a legal duty to 
recognize under certain circumstances seem to have been persuasive in 
British Government circles, this reviewer still begs to maintain his dissent 
from that position. The reviewer’s own view is closer to that of the United 
States Government as reflected in Whiteman, Digest of International Law, 
Vol. 2, pp. 15-17 (1963), which is cited in a competent discussion by 
Brownlie, Principles of Public International Law, p. 85 (1966). 

Of course there are also other points on which one international lawyer 
differs from another, but unlike the ordinary book review, one would not 
here attempt to point to minutiae which an author might wish to take into 
account in a later edition. This writer does venture to comment on Lau- 
terpacht’s Survey for the International Law Commission, since he was a 
member of the Committee on the Progressive Development of International 
Law and its Codification which in May-June, 1947, prepared the draft of 
the Statute of the International Law Commission for consideration by the 
General Assembly. It needs to be borne in mind that there were some 
rather fundamental differences between the views of the Soviet Union, as 
ably presented by that distinguished scholar—and later Judge—Professor 
Vladimir Koretsky, on the one hand, and those of the Anglo-American 
members, on the other hand. These differences are brought out in the 
authoritative study by Briggs, The International Law Commission, pp. 130 
ff. (1965). Since the attempt was to produce a plan which could com- 
mand early adoption and continuing support by all Members of the United 
Nations, some compromises were necessary between the two well-known 
concepts of the nature of “codification.” But Lauterpacht was perhaps 
somewhat optimistic when he contemplated that the Commission might 
codify “the entire body of international law” in the course of a generation. 

I wish it might have been my good fortune to serve with Hersch Lauter- 
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pacht on the bench of the International Court of Justice or of any other 
international tribunal. I had the privilege of conversing with him about 
the problems facing the international judge and I am an admirer and bene- 
ficiary of his numerous separate and dissenting opinions. I would con- 
clude with applause for the concept of the filial editor of these Collected 
Papers, as expressed at p. vii of his Preface to this volume: 


Although Lauterpacht’s writing covered the full range of public in- 
ternational law, he never published a comprehensive treatise of his 
own. On looking at his work as a whole—and being anxious, in pre- 
senting his collected papers, to construct from them something which 
would serve both as a memorial to their author and as a work of last- 
ing value to other international lawyers—it seemed to me that if the 
writings were assembled in a systematic form they might well stand as 
a substitute for the treatise that was never written. Each item has 
therefore been printed as if it were a chapter or a section of a com- 
prehensive work covering the traditional divisions of international law 
peace, disputes, war and neutrality. My hope is that, presented in 
this way, the whole will be greater than the sum of its parts. 


Paume C. Jessup 


The Future of the International Legal Order: Trends and Patterns. Edited 
by Richard A. Falk and Cyril E. Black. Princeton, N. J.: Princeton Uni- 
versity Press, 1969. pp. xiv, 618. Index. $15.00. 


Professors Black and Falk, eminent figures in their respective disciplines 
of history and international law, have organized a massive collaborative 
research effort by international lawyers and social scientists. This is the 
frst fruit of that effort; it will be followed at annual or bi-annual intervals 
by four additional volumes entitled respectively: Wealth and Resources, 
Conflict Management, The Structure of the International Environment and 
Towards an International Consensus.* 

The precise temporal focus of the project is the near future, which may 
be defined roughly as the next two decades. Its objects are summarized as 
being “to stimulate research and provide an intellectual focus for the eluci- 
dation of the constructive role law can play in maintaining peace and im- 
proving welfare and dignity in the world.” 

By reference to law, the editors intend the widest range of connotation; 
all the normative processes of international society are their chosen arena 
of concern. At the very outset of this volume, Professor Falk announces 
his “unwillingness to accept a conservative interpretation of the province 
of legal authority as delimited by formal expression of consent by sovereign 
states.” Following the insights of Harold Lasswell and Myres McDougal, 
he seeks to comprehend the full spectrum of expectations about authority 
and control which lend a certain: stability to international affairs. 

The stage is prepared for all that follows by Falk’s luminous essay on 
“The Interplay of Westphalia and Charter Conceptions of International 


° The reviewer entertains the belief that his judgment has not been influenced by 
the fact that he is a contributor to one of the project volumes. 
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Legal Order.” It provides not only an intellectual framework for the en- 
tire interdisciplinary enterprise, but also a clear account of the mood of 
the participants. That mood has two dominating characteristics. First, 
it is frankly teleological. The shared purpose is identification of points 
at which creative intervention in current processes may generate more 
pacific and just outcomes. Secondly, the authors consciously paddle be- 
tween the shoals of mordant cynicism and unbridled utopianism. Postu- 
lated solutions to the riddle of international violence and injustice, world 
government in particular, are dismissed more or less benignly, but always 
firmly. As Professor Black puts it in his own graceful introduction: 


A more immediate challenge than that of constructing an ideal world 
in theory is that of foreseeing and anticipating the practical problems 
confronting the international legal order a generation at a time, in an 
effort to achieve at least the degree of international consensus neces- 
sary to avoid violence end destruction. . . . It is to this task that these 
volumes are devoted. 


The authors’ methodologies are in felicitous concord with their shared 
purposes. Means-ends relationships and related contingencies and assump- 
tions are specified with a rigor and candor which are not invariable con- 
comitants of melioristic essays, particularly where the subject is peace. 
These qualities are exemplifed in Ernst Haas’s magisterial chapter on “Col- 
lective Security and the Future International System.” Louis Henkin has 
noted aptly that the softest subjects demand the hardest thought. Haas 
masters the test. Drawing effortlessly on the social science models which 
have enhanced comprehension of domestic political phenomena, he per- 
suasively adumbrates probale patterns of collective action during the next 
generation. 

While this beautifully rigorous piece may be the volume’s most eminent 
contribution, its companiors are hardly overwhelmed. For all of them 
display similar qualities. They are studded with cutting insights and de- 
lightful provocations such as Morton Kaplan’s observation: “The argument 
that the best way to build _aw is to act lawfully, although not entirely in- 
correct, obviously rests on a form of legal determinism that will not with- 
stand serious analysis.” (Emphasis added.) 

Despite the varied subjectivities which shape them, the individual pieces 
relate effectively. This is not a mere collection of loosely related essays. 
It is unmistakably a book with powerful intellectual cohesion. Every 
chapter examines some distinctive features of “those structures and proc- 
esses by which authority is created, applied, and transformed in interna- 
tional society.” There is little overlap. In a project of this kind, the 
strength and aesthetics of the edifice must be a function of the editors’ zeal 
and clarity. It is a pleasure to acknowledge théir achievement. 

This volume and its successors should have a profound impact on peda- 
gogy and scholarship in tke whole field of international affairs. Among 
other things, it may deal a final blow to the primitive forms of “balance- 
of-power” or “interests” analysis which yet lurk in the academic garden 
and may still enjoy an ascendancy in the halls of Foggy Bottom. Dis- 
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missal of norms as mere rationalizations of the “realities of power” was 
always an intellectually puerile gesture. And exactly how it ever enjoyed 
a vogue is itself a subject worthy of organized speculation. There was, of 
course, no intrinsic reason why a vital normative concern could not be 
sustained within an interests analysis, unless one naively assumed that gov- 
ernments were destined to discount radically and perpetually the virtues 
of stability or the perils immanent in precedent-shattering behavior. 

Perhaps what made it possible largely to ignore the rôle of stable patterns 
of expectation and control was a pronounced tendency to dichotomize do- 
mestic and international arenas for purposes of political analysis. Once 
the international arena was perceived as a society, the normative perspec- 
tive was bound to receive its proper place at the table of scholarly concern. 
Professors Falk and Black and their distinguished collaborators have ren- 
deréd to the subject a most iitting homage. 

Tom J. FARER 


International Law in Historical Perspective. By J. H. W. Verzijl. Vol. ITI: 
State Territory. Leiden: A. W. Sijthoff, 1970. pp. x, 634. Index. FI, 
72.50. 


Volume III of Professor Verzijľs projected nine-part treatise follows the 
pattern of the first two volumes. It is erudite, opinionated, clearly, even 
charmingly, written, challenging and in the highest traditions of mature 
scholarship. It is also miserably indexed and (perhaps unavoidably) rather 
Europe-centered. 

High spots would include the discussion of the North Sea Continental 
Shelf case? at pp. 87-92—a fine condensation and analysis. Summary com- 
ments accompany long alphabetical lists of bits of territory that have been 
the subject of international controversy,* making the volume extremely 
useful as a starting place fcr esoteric research, although, as must happen, 
the lists are incomplete despite containing some surprising minutiae. Per- 
haps the most valuable section is the detailed survey of international ar- 
rangements concerning rivers. Beginning with a long historical analysis 
of the legal régime of the Rhine (pp. 126 et seq.; an excursus beginning 
on p. 173 is a frankly argumentative brief for the Netherlands’ position 
against Germany regarding Rhine navigation), Professor Verzijl treats at 
some length the Danube, Congo and Niger, Weser, Elbe, Oder, Scheldt, 
Meuse and Moselle. In discussions of navigation, conditions of crews, 
pilotage, fishing, diversion, pollution and many other things, references are 
made to treaty provisions governing other rivers (such as the St. Lawrence) 
of equal importance, but perhaps of less interest and less complex history. 

Other sections, while less carefully detailed, contain many useful analyses 
of more than minor interest. For example, the discussion of Zones of 
Influence or Interest (pp. 494-500), while rather vague and incomplete 


1 Reviewed in 64 A.J.I.L. 448 (1970). The work received the annual award of the 
American Society of International Law at the Society’s 1970 meeting. 

2 [1969] LC J. Rep. 3; 63 A.J.LL. 591 (1969). 

3 E.g., islands, pp. 29 et seq.; lakes, pp. 95 et seq.; boundary adjudications, pp. 610 
et seq. 
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with regard to Asian conflicts, shows clearly the European formal legal 
framework for imperialism in Africa. The compilation of state practice 
with regard to mountain frontiers (pp. 530-537) must make it increasingly 
embarrassing for India to continue to assert that watersheds are somehow 
blessed by customary law as the only correct boundary with her Tibetan 
neighbor, although the current boundary disputes in that area are not di- 
rectly mentioned. It is also possible to regret that Professor Verzijl did 
not have the advantage of reading D. P. O’Connell’s essay on French ter- 
ritorial claims of 1648 and Elizabeth Evatt’s paper on the British acquisition 
of Australia and New Zealand, recently published.* 

It may be concluded that Volume III of Professor Verzijl’s treatise lives 
up fully to the standard of the first two volumes. We can only count 
ourselves fortunate that, in his own words in the Foreword (p. vii), “the 
vastness of the canvas” was not fully revealed to Professor Verzijl until it 
became “too late for repentance!” 

ALFRED P. RUBIN 


United Nations Peacekeeping 1946-1967. Documents and Commentary. 
Vol. II: Asia. By Rosalyn Higgins. New York, London, Bombay, 
Karachi: Oxford University Press, 1970. pp. xviii, 486. Index. 90 s; 
$12.50. 


This is the second of three volumes which continues the approach and 
format used by the author in Volume I.* In Volume II the author considers 
the following cases: United Nations Observers in Indonesia, 1947-50; United 
Nations Observers and Security Force (UNSF) in West Irian, 1962-3; 
United Nations Enforcement Action in Korea, 1950-3; United Nations 
Military Observer Groups in India and Pakistan (UNMOGIP), 1949 —,; 
and United Nations India-Pakistan Observation Mission (UNIPOM), 
1965-6. 

Here, as in Volume I, the documents and commentary in each of the 
cases are brought under 13 headings, including annexes which contain a 
checklist of United Nations General Assembly and Security Council docu- 
ments, and a selected bibliography relating to the case in question. 

The author, in the Korean case, ends her account with the Armistice 
Agreement of July 27, 1953. Since a good deal of significant peacekeeping 
activity followed the signing of the Armistice, one is puzzled why the ac- 
count stops where it does. 

As safeguards against the resumption of hostilities, the Korean Armistice 
provided for: (1) a demilitarized zone; (2) a Military Armistice Commis- 
sion made up of representatives of both sides responsible for the execution 
of the armistice and for settling any violation thereof; and (3) a Neutral 
Nations Supervisory Commission {NNSC) comprised of four senior officers 
from neutral nations,? two from each side. The mission of the NNSC was 


4In C. H. Alexandrowicz (ed.), Grotian Society Papers 1968 (Nijhoff, 1970). 

1 Reviewed in 64 A.J.LL. 985 (1970). 

2 The term “neutral nations” was defined in the Agreement “as those nations whose 
combatant forces have not participated in the hostilities in Korea.” 
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to carry out the functions of supervision, observation, inspection, and in- 
vestigation of the arms control provisions of the Agreement and to report 
the results to the Military Armistice Commission. The U.N. Command 
chose Sweden and Switzerland, and the Commanders of the Korean People’s 
Army and Chinese People’s Volunteers jointly chose Poland and Czecho- 

slovakia. : : 

The documentation which depicts the work of the NNSC is highly in- 
structive for the student of peacekeeping, and indeed for the student of 
arms control as well. The one-sided operations of the supervisory ma- 
chinery was so frustrating that in May, 1956, the U.N. Command suspended 
operations of the NNSC inspection teams in South Korea. And the follow- 
ing month, the teams were withdrawn from both North and South Korea. 

In August, 1957, the U.N. Command proceeded with the rearmament of 
South Korea in order to maintain a relative military balance in Korea and 
thus to preserve the stability of the Armistice. In its report to the General 
Assembly (Doc. A/3631, August 13, 1957) the U.N. Command pointed 
out the failure of the North Koreans to comply with paragraph 13(d) of 
the Armistice Agreement, which obliged both sides to cease the introduc- 
tion into Korea of reinforcing combat aircraft, armored vehicles, weapons, 
and ammunition, with provision for replacement of worn-out equipment. 
In the circumstances, the U.N. Command contended it was entitled to be 
relieved of corresponding obligations under paragraph 13(d) “until such 
time as the relative military balance has been restored” and North Korea 
by its actions had demonstrated its willingness to comply. 

As a consequence of the U.N. Command’s unilateral suspension of the 
arms control provisions, the NNSC ceased to have any function, but con- 
tinues to exist to this day on a skeletal basis. 

If the experience of the NNSC provides lessons to avoid, that of the 
UNMOGIP is to be acclaimed and respected. For here is an operation 
which has, but for a brief period, helped to keep the peace between India 
and Pakistan for over two decades and is still extant, even though the two 
parties remain far apart in a settlement of the Kashmir problem. 

The written instrument upon which UNMOGIP rests is the Karachi 
Agreement between the military representatives of India and Pakistan re- 
garding the establishment of a cease-fire line in the States of Jammu and 
Kashmir, signed on July 27, 1949. The Agreement brought an end to the 
initial hostilities between the two countries. While the Karachi Agreement 
is commonly referred to as a cease-fire, UNMOGIP’s mission is essentially 
the supervision of an arms contro] arrangement. The techniques which 
UNMOGIP has developed for over 20 years of operation, while tailored to 
the special circumstances of Kashmir, are applicable to a broader range of 
arms control agreements. 

UNMOGIP’s operations have not attracted much attention. The paucity 
of published material derives from the sensitive nature of its work. Its 
reports are treated “Top Secret,” as the author points out, and go only to 
the U.N. Secretary General; and only infrequently are the operations of 
UNMOGIP discussed in the U.N. Security Council. 
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In Volume II, as in Volume I, the compilation of documents, albeit in 
small print, is useful and will serve to save the student much time flounder- 
ing “among the voluminous and unsifted documentation,” to quote the 
authors words. Here, as in Volume I, the commentary links the docu- 
ments, and this the author avows is her main aim. With this self-imposed 
limitation one should not quarrel. The reviewer, however, feels that the 
linking commentary could stand more body. 

In this second volume, as in the first, the author has applied the same 
high level of scholarship we have come to expect from her. 

7 Davin W. WAINHOUSE 


La France en Guerre et les Organisations Internationales 1939-1945. By 
Victor-Yves Ghebali. Paris and The Hague: Mouton, 1969. pp. xv, 273. 
Bibliography. Index. Gld. 20. 


This is a piece of diplomatic history devoted essentially to the problems 
faced by international organizations located in France, as well as by the 
League of Nations and the International Labor Organization, which arose 
in connection with the questions raised by the Second World War in rela- 
tion to France. The subject is considered only with reference to France 
and the study, therefore, does not fully deal with the problems concerning 
the difficulties of all international institutions in time of war; for example, 
the book omits the Permanent Court of International Justice, the Universal 
Postal Union and other organizations. On the other hand, it furnishes 
valuable information on the League of Nations and the International Labor 
Organization. The research is of a high scientific quality; the author has 
made a very thorough search of the records, has brought together the per- 
sonal evidence of many witnesses, and has had access to many unpublished 
sources, some parts of which he has published for the first time in an 
annex. Beyond certain sources of information which have not yet been 
made public, the investigation could hardly go farther than the author has 
pursued it. 

The historian will therefore acquire valuable information concerning the 
attitude of the Third Republic, the Vichy régime and of “Free France” 
with reference to international organizations. The lawyer will note with 
interest certain practices which bring into play, in a confused way, the 
concepts of “non-existence” and nullity (e.g., p. 159) or of de facto recog- 
nition; but the author himself has refrained from any interpretation or 
critical examination of the strictly legal aspects of the facts he reports. 

Finally, the specialist in international organization may well ponder the 
data relative to the situation of host states in case of armed conflict or of | 
threat of armed conflict, as well as to the comparative rôle of international 
secretariats and of the great Powers in the fate of international or- 
ganizations. 

However, in spite of these many aspects, the book remains essentially 
that of an historian, meticulous of the minor as well as the major historical 
facts, of the rôle of individuals as well as of the weight of events. The 
preface by President René Cassin clearly shows what justification can be 
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drawn from this history by the French resistance for the attitude of its 
leaders on foreign policy. 
PAUL REUTER 


Human Rights, the United States, and World Community. By Vernon 
Van Dyke. New York, London, Toronto: Oxford University Press, 1970. 
pp. x, 292. Index. 


How would the American public take to international investigation of 
U. S. human rights problems, such as the treatment of Black Panthers? 
This question, foreseen in Professor Van Dyke's book, has been made all 
the more urgent by a decision of the U.N. Economic and Social Council 
in May, 1970, after the book went to press. A resolution, adopted with 
strong U. S. support over strenuous Soviet opposition, has established ma- 
chinery for examination of a whole range of human rights violations. The 
new procedures might soon be brought to bear on complaints lodged by 
the Black Panthers. Then the true U. S. attitude toward U.N. investiga- 
tion, questioned by Van Dyke, would be put to the test. 

Still abroad is the spirit of Senator Bricker, whom the author quotes as 
declaring: “No patriotic American will be able to support the United Na- 
tions if it continues to threaten national sovereignty by claiming jurisdiction 
over fundamental human rights.” Bricker’s successful drive to halt U. S. 
participation in human rights treaty-making is set forth by Van Dyke, who 
reaches the gloomy conclusion that, “as a matter of practical domestic 
politics, the United States can scarcely ratify, say, the Covenant on Civil 
and Political Rights.” Why the problems he sees in the Covenant could 
not be avoided through reservations is not made clear. 

Van Dyke has furnished incisive commentary on the range of rights 
which are the subject of present international protective efforts. Especially 
skillful is his analysis of the elements of self-determination. He perceives 
a fault in that “where colonial entities are concerned the champions of 
self-determination have found no acceptable stopping point: the right 
belongs to all, even to the smallest, the weakest, the most backward.” 
The same champions, he observes, insist “that self-determination applies 
to colonies and has no further relevance once the colony becomes inde- 
pendent.” Domestic minorities need not apply. Nor may a territory like 
Namibia (South West Africa) be dismembered in the name of self-deter- 
mination. 

Save for under-emphasis on what the United Nations calls “human rights 
in armed conflicts,” e.g., the Geneva Conventions of 1949, Van Dyke’s dis- 
cussion of the present substantive international law of human rights is as 
timely and thorough as is his survey of implementation measures and his 
study of enforcement by treaty. By depicting the agony of treaty ratifica- 
tion in the United States, he makes clear why the current evolution of 
human rights implementation based on existing United Nations organs is 
so much more promising than treaties as a path for the growth of inter- 
national protection against oppression. | 

Jonn Carey 
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Rechtsfragen der Währungsparität. Festsetzung und Vollzug der DM- 
Parität im Verfassungs-, Verwaltungs-, und Völkerrecht. By Wolfgang 
Hoffmann. Munich: C. H. Beck’sche Verlagsbuchhandlung, 1969. pp. 
xl, 240. Index. DM. 38. 


The author of this book is obviously an unusually erudite man, as evi- 
denced by the broad coverage of the English and German literature on 
the subject (pp. xxi-xxxvii), by the detailed footnote citations, and by the 
numerous references to dominant or conflicting views in the field of con- 
stitutional law, international law, and monetary law. However, the reader 
who looks for precise information on, and clarification of, the three funda- 
mental issues involved in the book: (1) relationship of international law 
to domestic law in the determination of parity matters, (2) the legal status 
of the Articles of Agreement of the International Monetary Fund (or the 
Fund Agreement) as internal law of the Federal Republic of Germany, 
and (3) the legal bases of the establishment of the initial par value and 
of changes of the par value of the Deutsche Mark, will presumably share 
the sense of disappointment that this reviewer experienced as he endeav- 
ored to pinpoint the author’s position on these issues. 

Although the author states that inductive analysis revealed that from 
a legal viewpoint parity questions do not belong exclusively to either in- 
ternational or to domestic law, but pertain to both fields of law simultane- 
ously (p. 225), his views on the relationship between international and 
domestic law are by no means clear. He alleges that for the solution of 
the questions raised in his study it was not necessary to opt either for the 
dualistic or monistic view on the relationship between international and 
domestic law, but contends, on the basis of a truly amazing admixture of 
the sociological and juridical approach, the following: “International law 
and domestic law form jointly as ‘uniform social phenomenon’ (einheit- 
liche Sozialerscheinung) the normative bases of parity change and parity 
implementation.” In support of this rather questionable formulation he 
invokes Georg Erler, Grundprobleme des Internationalen Wirtschaftsrechis 
(1956) (p. 225) and the somewhat mystical approach of Lorenz von Stein 
(cited on p. 226, note 6) to international administrative law as that field 
of law that, irrespective of the source (ohne Rticksicht auf die Quelle) to 
which it may be traced in the individual instance, affects the intercourse of 
nations (Vélkerverkehr) and the totality of the life (das Gesamtleben) 
of nations. The latter approach, it should be noted, dates back to 1869! 

The German Bretton Woods Agreements Law, 1952, provides in Article 
5(1) that the Articles of Agreement of the International Monetary Fund 
and the International Bank for Reconstruction and Development, adopted 
at Bretton Woods in 1944, “are published below with the force of law” 
(see Bundesgesetzblatt 1952, Part II (August 1, p. 637,? and pp. 638 to 683). 


1 On the view that only a monistic approach to the international law of money, that 
is, an approach which considers international law as an integral part of monetary law, 
can result in a legal theory of money which is commensurate with the legal nature of 
the Fund Agreement, see Hans Aufricht, “The Fund Agreement and the Legal Theory 
of Money,” 10 Österreichische Zeitschrift fiir Offentliches Recht 74-76 (1959). 

2 For the English text of the Bretton Woods Agreements Law, 1952, see Aufricht, 
Central Banking Legislation, Vol. IT; Europe 296-297 (Washington, 1967). 
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This provision has been widely interpreted as conferring on the Fund 
Agreement the status of supreme law of the land which, in principle, pre- 
vails over Federal statutory law on matters governed by the Fund Agree- 
ment. However, this interpretation does not preclude a finding that indi- 
vidual provisions of the Fund Agreement that are not self-executing are 
endowed with force of law pro foro interno only if implemented by Federal 
statute or other duly authorized measures, and provided these measures 
are in conformity with the controlling norms of the Fund Agreement. By 
contrast, the author appears to be determined to lower the rank of the 
Fund Agreement in internal law from that of a treaty under Article 25 of 
the Basic Law of the Federal Republic of Germany to that of a statute; 
this conclusion may be inferred from the propensity of the author to fol- 
low the “implementation doctrine” in the version advocated by Gerhard 
Boehmer in Der Vélkerrechtliche Vertrag im deutschen Recht (1965), 
which advocates the view that the domestic law level (der innerstaatliche 
Rang} of international treaty law is determined by the level of the appli- 
cation command (Anwendungsbefehl) of the enabling legislation.’ 

The author quotes on p. 144 the statement in the Report of the Bunde- 
stag Committee on Money and Credit (or the Scharnberg Report) that: 
“The determination of the par value (des Wechselkurses) is regulated by 
the law ratifying the Articles of Agreement of the International Monetary 
Fund.” He criticizes this statement as superficial on the ground that the 
Bretton Woods Agreements Law, 1952, nowhere mentions the Wechsel 
(Devisen-) kurs. Hoffmann seems to overlook, however, that by virtue of 
Article 5(1) of this Law the Fund Agreement is published “with force of 
law.” Accordingly, it stands to reason that the establishment of the initial 
par value of the Deutsche Mark on January 30, 1953, was governed by 
Article IV, Section 1(a), of the Fund Agreement in conjunction with para- 
graph 5 of the Fund’s Membership Resolution No. 7-3 of May 28, 1952.4 
As far as could be ascertained, Hoffmann nowhere mentions these provisions 
as constituting the legal bases of the initial par value of the German Mark 
under IMF law and under German law, but writes in 1969: “Since at 
present there is a fixed parity for the German Mark, the problem of the 
determination of the par value becomes significant as a problem of the 
change of par value” (p. 227, Point 2; English translation by the reviewer). 

The work evidences an extraordinary input of time and intellectual 
effort. Had it been subjected to rigorous scrutiny by outstanding econo- 
mists and lawyers, or by experts in Wirtschaftsrecht thoroughly familiar 
with the subject matter of the book, the book might have become a major 
contribution to the field. As it is, the claim by the editor in the Preface 
that the work is a realistic (Jebensnahe) study in depth (tiefgriindig) is 
hardly warranted. However, because of its detailed documentation and 
its Index, it may be useful as a work of reference even to those readers 
who may not be in a position to accept the author’s findings and conclu- 
sions at face value. 

Hans AUFRICHT 


8 See on this point Aufricht, 61 A.J.LL. 851 (1967). 
4 For the text of the resolution, see IMF, Summary Proceedings, 1952, pp. 162-165. 
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The Air Net: The Case Against the World Aviation Cartel. By K. G. J. 
Pillai. New York: Grossman Publishers, 1969. pp. xxii, 212. $5.95. 


The International Air Transport Association is a non-governmental or- 
ganization whose more than one hundred members are airlines operating 
scheduled international air services. Its most important function is to 
determine the international rates and fares to be charged by these airlines. 
IATA exercises this power consistently with the network of bilateral air 
transport agreements that had to be patched together as a result of the 
failure of the 1944 Chicago Conference on International Civil Aviation to 
produce an acceptable multilateral system for the allocation and exchange 
of commercial air traffic rights. IATA rates and fares are negotiated at 
traffic conferences in which only the representatives of the member air- 
lines may participate and where, because of a unanimity requirement, 
each airline has the power to veto rate and fare agreements that are not 
to its liking. The rate structure which emerges from these conferences 
consequently is the product of a very complex and highly sophisticated 
bargaining between diverse interest groups within the industry. 

The book under review examines the IATA rate-making process and the 
forces that influence it. The author's over-all conclusion is that the IATA 
system “gives refuge to inefficiency”; that “it effectively serves the interests 
of those who wage unending battles for maintaining an untenable economic 
status quo’; and that “it institutionalizes resistance against those who 
earnestly try to establish low fares which are consistent with economic and 
efficient airline operation.” (P. 177.) He assigns the primary blame for 


this state of affairs to the exclusion of consumer interests from the IATA ` 


bargaining process, the secrecy of its deliberations, the unanimity rule 
under which it operates, and the pressure of governments that see fit to 
subsidize inefficient national airlines. 

Few will have reason to quarrel with this thesis or with the soundness 
of the author’s view that a way must be found to give consumer interests 
a voice in the IATA rate-making process. The book is well written and 
documented. Its scholarly value is, however, substantially diminished by 
the fact that it is basically a consumers brief against the IATA system. 
It makes no attempt to present a balanced view of the problems of the 
international air transport industry and lacks a thorough analysis of alter- 
natives to the IATA system that take account of the legal, political and 
military realities which sustain and explain it. 

THOMAS BUERGENTHAL 


The Legal Status of the Arabian Gulf States: A Study of Their Treaty Re- 
lations and Their International Problems. By Husain M. Al-Baharna. 
Manchester, England: Manchester University Press, 1968; Dobbs Ferry, 
N. Y.: Oceana Publications, 1969. pp. xvi, 351. Index. $7.50. 


The Arabian (or Persian) Gulf states with which this book is concerned 
are Muscat, Kuwait, Bahrain, Qatar, and the seven shaikhdoms of the so- 
called Trucial Coast—Abu Dhabi, Dubai, Sharjah, Ajman, Umm al-Qaiwain, 
Ras al-Khaimah, and Fujairah. Formerly all of these, except Muscat (in 
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theory an independent state, though in close relations with Britain) were 
classifiable as “states under British protection.” Since 1961, however, 
Kuwait has been fully independent; and while the special relationship of 
the others with Britain still continues, it is rapidly drawing to an end in 
its traditional form. The economic changes resulting from oil revenues, 
coupled with political and social changes in the Arab world, have made 
the old system an anachronism. 

Yet these very developments make it all the more useful to have an 
analysis of the situation out of which the new pattern is evolving, for that 
situation has long been obscure and complex. What has been the juridical 
position of these entities under British protection? What have their agree- 
ments with Britain, dating back at least to 1820, actually provided? What 
has been in practice the British réle in their internal and external affairs? 
To what extent are they to be regarded as states from the international 
standpoint? Where does international responsibility rest for occurrences 
within their territory, particularly in view of the extraterritorial jurisdiction 
long exercised therein by Britain? How is their rather anomalous position 
to be reconciled with the United Nations system? 

The first half of this study by Dr. Al-Baharna, a Bahraini jurist, is ad- 
dressed to such questions as the foregoing. After a painstaking review of 
the relevant documents and history (including much material not hitherto 
readily available to the non-specialist in Gulf affairs), he concludes that 
the protected states are states, but that the restrictions imposed on them 
by their special relationship to Britain prevent them from possessing full 
international personality. Nevertheless, they are not “colonial” protec- 
torates, such as formerly existed in the hinterland of Aden, and they (or 
some of them) enjoy a “measure” of international personality which may 
be expected to increase as Britain relinquishes its traditional position. 

The second part of the volume is devoted to territorial and boundary 
problems of the Gulf states, e.g., Irans claim to Bahrain, Iraq's claim to 
Kuwait, and the dispute between Saudi Arabia, Muscat, and Abu Dhabi 
over the Buraimi region. A final chapter deals with offshore boundaries, 
currently an important topic because of potential oil resources underlying 
the Gulf. The analysis of these issues is judicious and enlightening. 

Although the account in the book ends in 1966, and subsequent develop- 
ments are therefore not covered, the work remains a valuable contribution 
to understanding the background and history of present international prob- 
lems in the region. It is all the more welcome as the first thorough study 
in English by an Arab scholar of questions which have heretofore been 
treated only in limited fashion by Western writers not always free from 
bias or misunderstanding. 

Ricwarp YOUNG 


Derecho y Practica Consulares. 3 vols. By Jonas Guerra Araya. Santiago 
de Chile: 1969. Vol. I: pp. 360. Index; Vol. II: pp. 373. Index; Vol. 
III: pp. 371. Index. 


This three-volume work on Chilean consular law and practice is a 
follow-up to the author’s Prontuario de Derecho Consular Chileno (third 
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edition, 1959) and his Apuntes de Derecho Consular (1965). The author 
brings impressive credentials to his task of preparing the new publication. 
He is a lawyer, Consul General of Chile, Professor of Consular Law and 
Practice at the School of Political and Administrative Sciences of the Uni- 
versity of Chile and Professor in the same subject matter at the “Andrés 
Bello” Academy of the Ministry of External Relations. 

In the first volume, the author examines consular law under such head- 
ings as the consular institution, the legal status of consuls, consular attri- 
butions, the positive codification of consular law and consular fees. In 
dealing with the question of codification, the volume contains a thorough 
discussion of the Vienna Convention on Consular Relations (1963) together 
with valuable and detailed references to applicable Chilean material (pp. 
189-267). The volume also contains a good description of the Chilean 
consular service. 

The second volume is concerned with a synthesis of the evolution of the 
consular institution in Chile and the general prerogatives, attributions and 
obligations of consular officials. The many forms contained in this volume, 
as well as the detailed directions for carrying out a wide range of consular 
activities, could not help but make the life of the Chilean consular official 
abroad much easier and would, in many cases, obviate the need for fre- 
quent consultation with the Ministry of External Affairs in Chile. 

The third volume contains discussions on visas, passports, immigration, 
legalization of documents, notarial acts, consular accounting and various 
administrative activities. The volume is completed with a useful bibliog- 
raphy on consular law. 

It should not be thought that the three volumes under review represent 
a mere catalogue of what a consular official is expected to do. To be sure, 
the volumes give the busy consular official many guidelines. But these 
guidelines are accompanied by an underlay of legal doctrine which is the 
product of painstaking and erudite research in a wide variety of source 
materials. This makes the work all the more valuable for the general 
reader since, by viewing Chilean consular law and practice in the context 
of international unification in the field, the author lays the foundation for 
even further unification. 

The Chilean consular official who has this invaluable work on his office 
bookshelf may: consider himself a privileged man and the envy of his con- 
sular colleagues from other countries. Born of experience, written with 
great talent and salted with wisdom, this three-volume magnum opus will 
be paid the tribute of constant use in Chilean consular offices throughout 
the world. Other countries could well benefit from a similar statement of 


their consular law and practice. 
GERALD F. FITZGERALD 


The Canadian Yearbook of International Law, 1969. Vol. VII. Vancouver, 
B. C.: University of British Columbia Publications Centre, 1969. pp. x, 
377. Index. 


This volume of the Canadian Yearbook provides a rich variety of ma- 
terial. In the first section, on “Canadian Federalism, and the Foreign 
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Affairs and Treaty Power,” Edward McWhinney discusses the impact of 
Quebec’s “quiet revolution,” suggesting that 


at the level of constitutional law-in-action important changes and 
modifications are occurring in Canada which largely render out-of- 
date certain traditional a priori concepts and attitudes as to inter- 
governmental relations within a federal system. .. . 


He submits (p. 3) that de facto changes throw new light on the Privy 
Council’s work on the Canadian Constitution, and that Constitutional 
changes that have occurred “make good sense in pragmatic, experiential 
terms.” He regards “expansionist, pre-emptive federal foreign affairs 
power” as politically unacceptable in Canada. Described as best of the 
three options available (p. 10) are constitutional self-restraint and modera- 
tion, with non-escalation “into a federal-provincial constitutional crisis 
over foreign affairs and the treaty power, before one is sure that .. . it 
really is ‘foreign affairs’ or even ‘treaties’ that are involved.” Envisaged as 
possible choices are either outright separatism for Quebec or “vastly more 
decen:ralized federalism with Quebec participating equally with English- 
speaking provinces...” (p. 27). 

Writing on “Direct Satellite Broadcasting: A Case Study in the Develop- 
ment of the Law of Space Communications,” A. E. Gotlieb and C. M. 
Dalfen anticipate the feasibility within a decade of such broadcasting. 
They submit (pp. 58-59) that “with regard to the substance of the legal 
norms that have been emerging . . . there is a discernible pattern.” They 
note taat in the emergence of space law through the U.N. General Assembly 
and in the Space Treaty there was “conscious agreement to build on the 
international law already in force.” 

Deen R. St. J. Macdonald, in an article on “Economic Sanctions in the 
International System,” regards the rôle of sanctions as having been too long 
obscured by unconscious references to domestic legal systems (p. 68), and 
cites Galtung on the point that frequent resort to economic sanctions will 
produce a decrease in interdependence and integration among states (p. 
88). He foresees the need for fewer rather than more sanctions, for flexi- 
ble measures that are positive rather than negative, and for a wider con- 
sensus on the norms of international public order (p. 91). 

Writing in his personal capacity, Dr. P. Weis, Special Adviser, Office of 
the High Commissioner for Refugees, contributes a 54-page article on “The _ 
United Nations Declaration on Territorial Asylum.” Examining the legal 
aspects, he observes (p. 135) that the definition of asylum by the Institute 
of International Law “may well be appropriate.” He notes the scheme as 
to rendition of political offenders within the Commonwealth and the effect 
given thereto by legislation in four Commonwealth member states (pp. 
130-131). He finds state practice to be largely in line with the United 
Nations Declaration on the subject (p. 148). 

In an article on “Fact Finding and the World Court,” W. F. Foster points 
out that the Court, aware of the special status of its litigants (ż.e., states) 
has refused to adopt strict technical rules of evidence. Referring to Article 
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50 of the Court’s Statute and to Article 57(1) of its Rules of Procedure, 
the author reminds us that the Court has no power to subpoena and com- 
pel the attendance of witnesses or experts or to administer oaths or punish 
for perjury, but notes three methods by which the Court can obtain testi- 
monial evidence (pp. 171-172). The author submits that the Court should 
have power to require the production of documents and to subpoena wit- 
nesses; he suggests several methods by which these powers might be 
conferred (pp. 190-191). 

On the subject,“ International Control of Narcotic Drugs and Interna- 
tional Economie Law,” J. W. Samuels notes that for more than half a cen- 
tury there has been international co-operation in such control. He finds 
it significant that “present narcotics problems are not the result of breaches 
of treaty obligations by governments but rather of private criminal acts 
which individual governments are powerless to prevent” (p. 202). Refer- 
ring to Article 55 of the United Nations Charter, he notes that while the 
Single Convention of 1961 on the subject of Narcotic Drugs came into effect 
in 1964, only fifty states had at the time of his writing ratified the conven- 
tion. Appended (pp. 212-223) are lists of states that are parties to the 
relevant conventions. 

In the section of the Yearbook on “Chronique (Notes and Cummeney 
Christian Vincke considers “Certain aspects de l'évolution récente du prob- 
léme de Vimmunité de juridiction des Etats,” noting in the writing of 
internationalists some tendency toward “demystification” of the jurisdic- 
tional immunity of foreign states. The author suggests that in Canada the 
evolution of law relative to immunity is not terminated (p. 241). A court, 
he feels, should start from the position that it has jurisdiction unless it can 
be otherwise shown. The effect of a statement from a foreign office is 
considered (as at p. 244). The problem of immunity is not, the author 
suggests, a “problème résolu.” 

J. S. Stanford of the Treaty and Economic Section in the Legal Division, 
Department of External Affairs, has contributed a comment on “Treaty 
Amendment: The Problem of the GATT Tariff Schedules.” In this he deals 
with the origin of the GATT schedule problem and the steps taken by the 
contracting parties to resolve it and restore it to a useful schedule. There 
is suggestion (p. 268) that, as to the GATT Secretariat, it might have been 
better to have in the body of experts at least one person retained to advise 
on the international law aspects of increasingly important and complex 
activities. 

Gerald F. FitzGerald, Senior Legal Officer, ICAO (writing in his personal 
capacity), is the author of a timely comment on “Development of Inter- 
national Legal Rules for the Repression of the Unlawful Seizure of Air- 
craft.” This is described (p. 271) as not “a chronicle of despair so much 
as an example of the air lawyers’ hopeful efforts to solve a singularly baffling 
problem. ...” The author observes (p. 297) that the problem of coping 
successfully with hijacking “is one cf the most serious problems that have 
arisen in the history of international civil aviation.” 
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Published under the auspices of the Canadian Branch of the International 
Law Association, the Yearbook, now in its seventh volume, continues to be 
deserving of a high place in the literature in this field. 

Rosert R. WILSON 


BRIEFER NOTICES 


Cases and Materials on the Regulation of International Trade and Invest- 
ment. By Carl H. Fulda and Warren F. Schwartz. (University Casebook 
Series. Mineola, New York: Foundation Press, 1970. pp. xliv, 796. Index.) 
This is the fourth casebook on “international transactions” to appear since 
the course entered the law school curriculum over fifteen years ago. With- 
out attempting radically to revise and restructure the field, the authors try 
to enhance its unity, which has remained problematic: they collect their 
materials around two “essential . . . objectives of international commerce’: 
liberalization of trade and development through direct investment. They 
see its central policy dimension as “the tension between the principle of 
the free market on the one hand and government intervention on the other.” 
Acutely aware of conflicts of interests and lack of consensus, they rightly 
assert that “the absence of agreement on such matters is a far more im- 
portant impediment to economic progress than any shortcomings in existing 
legal rules” (p. xiii). 

The casebook is divided in two unequal parts: the first, largest and, 
in this reviewers judgment, best, deals with international trade: it starts 
with two excellent chapters on antitrust (impact of U. S. law abroad, 
E.E.C. law, the export exception), then moves to efforts toward trade lib- 
eralization and tariff reduction (GATT and the Kennedy Round) and to 
various “deviations” from free trade (agriculture, national security, escape 
clauses, dumping, trade preferences for developing countries). The sec- 
ond part deals first with restrictions on direct foreign investment (includ- 
ing again some antitrust problems), then with devices for its encourage- 
ment, especially through protection and incentives, and regulation of some 
of the interests involved. 

One particularly attractive feature is the extended ge of specific 
cases or problems: 37 pages are devoted to the Swiss Watchmakers case, 
about 55 each to the Kennedy Round and to the oil import program. These 
are veritable case studies, which significantly enrich the course. The book 
is further enriched by well-chosen excerpts from economic and legal litera- 
ture, administrative and legislative reports, and other non-judicial materials. 
In long detailed textual notes the authors raise questions and pose prob- 
lems with great sensitivity and acuity of perception. 

Two fundamental questions remain. Have the authors managed to 
bring unity or at least coherence to the fragmented and disparate topics 
and materials of the field? A reading of their selections does not give that 
impression, but a definite answer is possible only after using the book in 
the classroom, as this reviewer has not yet done. Second, how appropriate 
is it to study problems of developed and less developed countries together, 
as the authors largely do? Despite technical similarities, is not the eco- 
nomic and political background of Canada’s and Japan’s policies toward 
foreign investment significantly different from India’s or Ghana’s? Would 
it not be better then to discuss developing countries’ problems separately 
and more comprehensively—to study, for instance, private foreign invest- 
ment and trade preferences together with foreign aid and public fnance? 
To these questions there are no easy answers for authors or reviewers. 


A. A. FATOUROS 
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Judicial Remedies in the European Communities: A Case Book. By 
L. J. Brinkhorst and H. G. Schermers. (Deventer, The Netherlands: Æ. E. 
Kluwer; London: Stevens and Sons, Ltd.; South Hackensack, N. J.: Fred 
B. Rothman & Co., 1969. pp. xxii, 275. Index. $12.00.) This casebook 
on the law of the European Communities is a welcome addition to the 
growing literature on this subject. Messrs. Brinkhorst and Schermers, both 
professors of law in The Netherlands (the former at the University o 
Gröningen, the latter at the University of Amsterdam), have collaborated 
in producing a collection of cases which they have assembled for use in 
teaching the International Course on European Integration given at the 
Europa Instituut of the University of Amsterdam. Fortunately for mem- 
bers of the American scholarly audience of European Community Law, this 
course is taught in English, which accounts for the casebook’s appearing 
in English. 

The book is expressly designed for use in a course on the law of the 
European Communities, and as such it comprises the most complete col- 
lection of excerpts of cases in this body of law yet to appear. The format 
is one of excerpts of varying lengths interspersed with commentary by the 
authors. The format and substance of this volume serve to a very great 
degree to flesh out with actual cases much of the abstract and theoretical 
literature that has appeared on the subject. The six chapters divide the 
subject matter into the following headings: actions against Community 
organs before the Court of Justice; administrative jurisdiction; the applica- 
tion of Community law by national courts; division of competence between 
national courts and the Court of Justice; preliminary rulings; the law ap- 
plied by the Court of Justice; and procedure before the Court of Justice. 

The authors have combined with advantage the American casebook 
method with the European method of systematic exposition to produce a 
volume that should be invaluable to anyone wishing to teach a course in 
the law of the European Community or to anyone who has a basic knowl- 
edge of the mélange of private and public law that comprises European 
Community Law and wishes to gain a fuller understanding of that law 
through concrete cases. 

W. ANDREW AXLINE 


Political Integration by Jurisprudence. The Work of the Court of Jus- 
tice of the European Communities in European Political Integration. By 
Andrew Wilson Green. (Leiden: A. W. Sijthoff, 1969. pp. xxviii, 848. 
Index. Bibliography. FI. 95.) Andrew Green, an American lawyer, 
presently the European representative of Georgetown University’s Center 
for Strategic Studies, has offered us a weighty tome of 850 pages, originally 
written as a doctoral dissertation. It examines in great detail the ie of 
the European Community through the cases decided by the Court of Justice. 

Mr. Green has attempted to assess the degree to which the jurisprudence 
of the Court has contributed to the political integration of Europe. He 
does this by establishing six elements of political integration, which pro- 
vide categories into which he can place the behavior of the Court, and 
from which he can judge its integrative effect. He then examines in great 
detail the decisions of the Court of Justice to reach conclusions about their 
impact. 

For the most part, the categories into which the cases are divided are 
not new, and many of the cases studied have been the subject of ample 
commentary (as his extensive citation of authority shows). Yet Mr. Green 
does succeed in providing some new and interesting insight into this body 
of case material, even in such cases as Costa v. ENEL, which has been the 
ee of more commentary than perhaps any other case in Community 
aw. 
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One flaw in Mr. Green’s treatment is that at times he allows his con- 
servative ideology gratuitously to intrude on his well-reasoned analysis, 
while he berates Anes for similar shortcomings. Thus, the assumption 
of a legislative rôle by American judges has brought “disastrous conse- 
quences” to the maintenance of law and order in the United States, while 
Jean Pierre Colin, a scholar of Community law, is guilty of “partisan polem- 
ics and not scholarship” when he suggests that the U. S. Supreme Court 
“menaced the very principles of democracy” during the period of the 
New Deal. 

Apart from this, Mr. Green has produced a very carefully and exten- 
sively researched and documented treatment of European Community case 
Jaw, complete with a very useful 350-page appendix of tables and bibli- 

a 


ographies. A 
W. ANDREW AXLINE 


New Frontiers in Space Law. Edited by Edward McWhinney and Mar- 
tin A. Bradley. (Leiden: A. W. Sijthoff; Dobbs Ferry, N. Y.: Oceana Pub- 
lications, 1969. pp. xii, 134. $5.50.) The present volume comprises the 
revised working papers of a special conference sponsored by the Institute 
of Air and Space Law of McGill University in October, 1968, and devoted 
to “After the Moon Treaty: New Frontiers in International Cooperation in 
shee Law.” Essays contributed by Judge Manfred Lachs, Paul G. Dem- 
bling, and G. P. Zhukov were also included. 

Space law is not exactly an understudied field, and most of the contri- 
butions suggest that it is difficult to say much at this stage that has not 
been said elsewhere. Two essays especially noteworthy, however, are by 
a Czechoslovak jurist, Vladimir Kopal, who thoughtfully compared the 
development of the Agreement on Rescue of Astronauts with prior similar 
instruments of maritime and air law, and by Paul G. Dembling of NASA, 
who surveyed some of the considerations involved in the development of 
a convention on liability for outer space activities. Other articles treat: 
Latin American (A. A. Cocca) and Soviet (G. P. Zhukov) views on space 
law; registration of spacecraft (I. H. Ph. Diederiks-Verschoor); the co- 
ordination of European organizations for space co-operation (M. M. 
Bourély); the rôle of the International Law Association in developing a 
legal régime for outer space (D. Goedhius); the field of application of 
space law (J. L. Vencatassin); the lawmaking process for outer space 
(Manfred Lachs); and the next steps in creating a legal order for outer 
space ( Eugène Pépin). 

WuLramM E. BUTLER 


Vietnam and China, 1938-1954. By King C. Chen. (Princeton, N. J.: 
Princeton University Press, 1969. pp. xvi, 436. Index. $12.50.) This 
book deals primarily with Sino-Vietnamese relations between 1938 and 
1954. Chapter 1 (The Background) gives a concise description of Sino- 
Vietnamese relations from 300 B.C. to the 1930s (pp. 3-32); while Chapter 
7 (Epilogue: Peking, Hanoi, and a New Peace for Vietnam) covers briefly 
Sino-Vietnamese relations from 1954 to 1968 (pp. 331-350). The method- 
ology of the book appears to be descriptive, although there is some good 
analysis of several historical events. 

The book raises several interesting problems involving international 
law. Chapter 4 discusses the Chinese Nationalist troops’ retreat to Viet- 
Nam in 1949 (pp. 201-211). Before their entry into Viet-Nam, the Chinese 
Communists warned the French authorities which then controlled Viet- 
Nam against allowing the entry of the Nationalist forces, and threatened 
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that they “shall bear the responsibility for handling this matter and all its 
ensuing consequences” (p. 203). It appears that the Chinese Communists 
would exercise the aie of “hot pursuit” to enter Viet-Nam in order to 
eliminate the Nationalist forces. Later, however, they were surprisingly 

uiet on the whole issue and did not intervene in the final repatriation of 
the Nationalist forces to Taiwan in 1953. In Chapter 6 the author deals 
with the Geneva settlement of 1954 and describes in detail the process 
leading to the conclusion of the several international agreements in the 
Geneva settlement (pp. 279-330). 

It is regrettable that the author did not use an important Chinese Com- 
munist source—Chung-hua jen-min kung-ho kuo tui-wai kuan-hsi wen- 
chien-chi [Compilation of Documents Relating to the Foreign Relations of 
thé People’s Republic of China]. The compilation contains a number of 
important documents relating to Sino-Vietnamese relations. For instance, 
Volume 1 of the compilation contains a document issued by Chou En-lai 
on January 18, 1950, protesting French persecution of Chinese nationals 
in Viet-Nam (pp. 90-91). This document is, however, not mentioned in 
the book under review. Volume 2 of the compilation mentioned contains 
a document issued by the official New China News Agency denying the 
conclusion of a Soviet-Chinese-Viet-Minh agreement for sending 300,000 
Chinese troops to Viet-Nam {p. 136). While the book mentions this fact, 
no reference is given (p. 274). 

Hunepan Cyr 

Professor of International Law, 
National Chengchi University, 
Republic of China 


The Reluctant Door: The Right of Access to the United Nations. By Lief 
Kr. Tobiassen. (Washington, D. C.: Public Affairs Press, 1969. pp. viii, 
413. Index. $8.50.) The establishment of a general international organi- 
zation whose activities require extensive staff and invite transit in and out 
of the host state raises enormous legal and administrative problems for the 
organization and its host country; these problems increase in proportion 
to the political limitations on immigration practiced by the host country. 
In an extremely useful and detailed study, Professor Tobiassen traces the 
genesis and development of access practice in the International Organiza- 
tions Immunities Act of 1945 and the United Nations Headquarters Agree- 
ment of 1947, and, within these parameters, the subsequent interactions be- 
tween the Secretariat, the Department of State, Congress and foreign na- 
tionals seeking entry for United Nations purposes. The title of the study 
is something of a misnomer. This particule door to the United States has 
been quite unreluctant; it is especially surprising considering the so- 
cial pathologies of McCarran-Walter, McCarthyism and the mid-fifties xeno- 
phobia, which have scarred the jambs and sill. But Professor Tobiassen 
does investigate minutely those prominent cases in which access or resi- 
dence was restricted and conveys the complex political and legal dynamics 
of each case. 

A study of this sort covers a wide range; selectivity is inevitable. It is, 
however, unfortunate that there is little comparison with the access-restric- 
tion practice of other states that are hosts to international organizations and, 
more important, that there is no express formulation of policy guidelines 
for balancing access and restriction, by reference to the inclusive and ex- 
clusive interests in different contexts. 

MICHAEL REISMAN 


1 Published by Shih-chieh chih-shih ch’u-pan she (World Knowledge Press) in Peking. 
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Space Law. By Gyula Gal. Translated by I. Móra. (Leiden: A. W. 
Sijthoff; Budapest: Akadémiai Kiadó; Dobbs Ferry, N. Y.: Oceana Pub- 
lications, 1969. pp. 320. Bibliography. Indices.) Dr. Gaľs Space Law 
is a translation and revision of a study first completed in 1963.1 While 
touching on the wide range of legal problems connected with space ac- 
tivities, Dr. Gal devotes almost a third of the treatise to the question of 
the legal status of outer space and of celestial bodies, a subject well covered 
in other literature. Relatively little attention is given to the rôle of the 
United Nations and other international organizations. To the Western 
reader, the most interesting aspect of the work is the presentation of the 
views of many Soviet and Eastern European legal scholars, some of whom 
are little known outside the Bloc. Where matters which have been issues 
between American and Soviet diplomats are discussed, such as the “peace- 
ful uses” of outer space, and international arrangements for the use of 
satellites for communications activities, Dr. Gal generally attains a judicious 
and scholarly approach. 

Howarp J. TAUBENFELD 


Die völkerrechtliche Verantwortlichkeit internationaler Organisationen 
gegenüber Drittstaaten. By Konrad Ginther. (Vienna and New York: 
Springer-Verlag, 1969. pp. viii, 202. Index. S. 240; DM. 38; $9.50.) The 
international status of international organizations has long been debated, 
and the literature abounds with the different theories that have been ad- 
vocated. Less commonly discussed is the question of the international 
responsibility of such entities, and it is to this topic that the present study is 
addressed. After providing a theoretical setting and an examination of the 
practice of sovereign states, the author sets forth the budgetary articles of 
certain organizations, such as the United Nations, the International Bank for 
Reconstruction and Development, and the European Economic Community, 
but finds these provisions inadequate for purposes of ascribing respon- 
sibility. Hence certain conventions and proposals on extra-hazardous ac- 
tivities, namely, the 1962 Brussels Convention on the Liability of Operators 
of Nuclear Ships, the 1967 Treaty on Principles Governing the Activities of 
States in the Exploration and Use of Outer Space, including the Moon and 
Other Celestial Bodies, and the Proposed International Agreement on Lia- 
bility for Damage Caused by Objects Launched into Outer Space, are 
presented. At the same time, Dr. Ginther describes the liability of the 
United Nations for damages arising out of its peacekeeping activities and 
analyzes certain of the appropriate regulations of UNEF, ONUC, and 
UNFICYP as well as the Red Cross-United Nations and Spaak-U Thant 
agreements, which were necessitated by the Congo operations. The con- 
clusion is drawn that the results have differed in the two instances. With 
regard to peacekeeping the United Nations has automatically accepted lia- 
bility without asserting a simultaneous or residual liability on the part of 
its Member States. In the case of pctential activities on the part of inter- 
national organizations in the extra-hazardous economic sphere, however, 
collective liability of the organizations has so far not been accepted without 
question, although it is noted that the evidence points in this di- 
rection. And drawing on Spencers principle of integration which Max 
Huber long ago introduced into the international legal system, Dr. Ginther 
suggests that, with the exception of the United Nations, the test of an or- 
ganization’s own liability be based on whether it is an Integrationssubjekt 
or a Haftungssubjekt. 

GUENTER WEISSBERG 


1 See review of the original Hungarian edizion in 60 A.J.I.L. 882 (1966). 
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Tranzyt przez porty morskie w świetle Prawa Międzynarodowego 
[Transit through Maritime Ports in the Light of International Law]. By 
Janusz Gilas. (Gdansk: Wydawnictwo Morskie, 1969. Biblioteka “Tech- 
niki i Gospodarki Morskiej,” Vol 15. pp. 184. Zt. 25.) This slender but 
compactly written and tightly reasoned volume by a young Polish expert 
on international economic law seems to have a dual objective, one theo- 
retical and the other politico-economic. The former attempts to ascertain 
the legal “essence” of international transit in general and of transit through 
seaports in particular. One by one the various legal theories advanced by 
international jurists are discussed and rejected. Transit does not represent 
a basic right of states nor is it a fundamental right of persons. The theory 
construing freedom of transit as a kind of an international servitude is sub- 
jected to detailed criticism by the author. The judgments of the World 
Court in the S.S. Wimbledon and the Portugal vs. India cases are analyzed, 
as well as the analogy with the civil law institution of statutory claim of the 
owner of a parcel to access and to a right of way across plots adjacent to 
a public hi a The theory of international servitudes is finally rejected 
by the author in favor of the concept of international privileges. Transit 
rights are based on privileges granted by the transit state to other countries 
in multilateral, regional or bilateral agreements. By clear implication the 
transit state is free to grant or to refuse transit and to impose regulations 
according to its own political and economic interests. 

The author seems to have somewhat overshot his aim. He admits that 
the 1964 New York Convention on Transit Trade of Land-Locked States 
created binding transit standards (p. 133). The convention seems to 
imply at least an obligation to negotiate transit agreements in good faith 
and restricts the right of control and regulation. 

The last chapter deals with processes of integration in the European 
Economic Community and in the COMECON. The author stresses the 
prerequisite of political homogeneity of countries concerned and of the 
identity of their political and economic objectives. They make it possible 
to treat transit as a right and not a privilege. Thus he sees clearly the di- 
rection of modern developments. It should preclude his search for legal 
“essences” relevant only in a static world. 

The theoretical approach serves a distinct politico-economic purpose. 
Poland, now a coastal and seafaring nation, seems eager to safeguard her 
legal bargaining position not only in relation to capitalist countries but also 
to her landlocked neighbors (Czechoslovakia and Hungary). Such a po- 
litical motivation (to be found even in works considered as classic) does not 
detract from the scholarly value of this well-written book. 


ALEKSANDER Wrroip RUDZINSKI 


Conflit Idéologique et Ordre Public Mondial. By Edward McWhinney. 
(Paris: Editions A. Pedone, 1970. pp. 157.) This is a series of lectures 
delivered in 1968 at the Institut des Hautes Etudes Internationales of the 
University of Paris which provided the author an opportunity to reformu- 
late and restate his views on what constitutes that order which accommo- 
dates conflicting claims of the members of the international community. 

The author tells us that the present international community differs from 
the past in that it is a world garnets divided. Ideologies, though 
divisive, do not disrupt the system. Claims are formulated with reference 
to the rules and principles of international law. At times, however, and 
here the Cuban crisis is a case in point, claims are formulated with refer- 
ence to other criteria: power, vital interests, etc. — 

Mutual accommodation, not always friendly, but always involving a 
series of compromises and concessions and the use of various techniques, 
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produces world public order. The final outcome is peaceful co-existence 
(a changing concept, as Professor McWhinney demonstrates). Both world 
public order and peaceful co-existence are not principles of international 
law—which is one of the important elements in both. 

A good deal of attention in Professor McWhinney’s collection of essays 
is devoted to the changing rôle of United Nations bodies and to the tech- 
niques of negotiations between the great Powers, which frequently provide 
the real framework for the solution of vital problems in the work for the 
preservation of peace. An important part of the book deals with the sci- 
entific methods used to devise international legislation to operate in the 
ideologically divided world. 

The book ends with a suggestion that, while East-West ideological di- 
vision is still the chief element influencing the realities of world public 
order, there are other lines of division coming to the surface. It is likely 
that the East-West division will be replaced by the confrontation separating 
the industrial from the underdeveloped nations. It may affect the tenor 
of the rules of international law and direct its main purpose toward the 
realization of concrete social and economic goals. 

This is an unusual book, and deserves a place in any library. 


KAZIMIERZ GRZYBOWSKI 


An International Peace Court: Design for a Move from State Crime 
toward World Law. By Thomas Holton. Introduction by George W. 
Keeton. (The Hague: Martinus Nijhoff, 1970. pp. xv, 109.) Professor 
Holton has written an idealistic and independent book which reiterates 
the need for structural change in the world arena, quite cogently questions 
many of the premises of current transnational politics and develops a de- 
tailed alternative. Holton argues for some organized authoritative process 
to deal effectively with major as well as minor international conflicts. He 
believes that a court of some sort is the optimum process because of its 
idiosyncratic characteristics and the global political context. The premise 
that only military, economic and diplomatic factors are effective bases of 
world political power is closely questioned. Authority, particularly when 
it is made specific by some legitimate organ, can be an equally decisive 
influence on political leaders. Professor Holton presses his analysis to the 
phase of implementation, detailing a Model Statute for an International 
Peace Court and projecting and evaluating a number of the direct and an- 
cillary consequences it may precipitate. This is a provocative little book; 
although the reader may himself entertain reservations about some of 
Professor Holton’s premises, he will have gained insights by studying it. 


MICHAEL REISMAN 


Fundheft fiir Offentliches Recht. Vol. XX, Part I. Edited by Otto 
Stréssenreuther and J. M. Méssner. (Munich: C. H. Beck’sche Verlag, 
1970. pp. 48.) There still is no wholly satisfactory bibliographical service 
for international lawyers. A revised format for the Beck Fundheft lists 
books and major articles dealing with international law and European Com- 
munity law broken down by subject. The major strength of this listing is 
its inclusion of both major articles and books (unlike the concentration on 
articles alone in the Index to Foreign Legal Periodicals). References to 
book reviews of some of the listed works indicate where the book was re- 
viewed and by whom. The major weaknesses are a numerically limited 
coverage resulting in some strange inclusions and exclusions, the absence 
of an alphabetical author list to supplement the subject index, and some 
understandable over-representation of German-language works. Like the 
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other indexes currently available, shorter works are just ignored. As a 
welcome innovation, the mention of book reviews is not arbitrarily limited 
to book reviews of at least two and a half pages as in the Index to Foreign 
Legal Periodicals. Where the Index seems to consider book reviews as 
important because the reviewer has written at length, the Fundheft men- 
tions reviews where they would be useful to the researcher seeking biblio- 
graphical help, and recognizes that a short review will in many cases be 
more useful than a long one. | 
ALFRED P. RUBIN 
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OFFICIAL DOCUMENTS 


UNITED NATIONS GENERAL ASSEMBLY 
RESoLuTION 2625 (XXV) 


DECLARATION ON PRINCIPLES OF INTERNATIONAL LAW CONCERNING 
FRIENDLY RELATIONS AND CO-OPERATION AMONG STATES IN 
ACCORDANCE WITH THE CHARTER OF THE UNITED NATIONS 


Adopted at the 1883rd Plenary Meeting, October 24, 1970} 


The General Assembly, 

Recalling its Resolutions 1815 (XVII) of 18 December 1962, 1966 
(XVIII) of 16 December 1963, 2103 (XX) of 20 December 1965, 2181 
(XXI) of 12 December 1966, 2327 (XXII) of 18 December 1967, 2463 
(XXIII) of 20 December 1968 and 2533 (XXIV) of 8 December 1969, in 
which it affirmed the importance of the progressive development and codi- 
fication of the principles of international law concerning friendly relations 
and co-operation among states, 

Having considered the report of the Special Committee on Principles of 
International Law concerning Friendly Relations and Co-operation among 
States,* which met in Geneva from 31 March 1970 to 1 May 1970, 

Emphasizing the paramount importance of the Charter of the United 
Nations for the maintenance of international peace and security and for 
the development of friendly relations and co-operation among states, 

Deeply convinced that the adoption of the Declaration on Principles of 
International Law concerning Friendly Relations and Co-operation among 
States in accordance with the Charter of the United Nations on the 
occasion of the twenty-fifth anniversary of the United Nations would 
contribute to the strengthening of world peace and constitute a landmark 
in the development of international Jaw and of relations among states, in 
promoting the rule of law among nations and particularly the universal ap- 
plication of the principles embodied in the Charter, 

Considering the desirability of the wide dissemination of the text of the 
Declaration, 

1. Approves the Declaration on Principles of International Law concern- 
ing Friendly Relations and Co-operation among States in accordance with 
the Charter of the United Nations, the text of which is annexed to the 
present resolution; 

2. Expresses its appreciation to the Special Committee on Principles of 
International Law concerning Friendly Relations and Co-operation among 
States for its work resulting in the elaboration of the Declaration; 


1U.N. General Assembly, 25th Sess., Doc. A/RES/2625 (XXV), U.N. Press Release 
GA/4355 (Dec. 17, 1970), Pt. VOI, p. 1. 
2 General Assembly, 25th Sess., Official Records, Supp. No. 18 (A/8018). 
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3. Recommends that all efforts be made so that the Declaration becomes 
generally known. 


ANNEX 


DECLARATION ON PRINCIPLES OF INTERNATIONAL LAW CONCERNING FRIENDLY 
RELATIONS AND CO-OPERATION AMONG STATES IN ACCORDANCE 
WITH THE CHARTER OF THE UNITED NATIONS 


PREAMBLE 


The General Assembly, 

Reafferming in the terms of the Charter of the United Nations that the 
maintenance of international peace and security and the development of 
friendly relations and co-operation between nations are among the funda- 
mental purposes of the United Nations, 

Recalling that the peoples of the United Nations are determined to prac- 
tise tolerance and live together in peace with one another as good neigh- 
bours, 

Bearing in mind the importance of maintaining and strengthening inter- 
national peace founded upon freedom, equality, justice and respect for 
fundamental human rights and of developing friendly relations among na- 
tions irrespective of their political, economic and social systems or the levels 
of their development, | 

Bearing in mind also the paramount importance of the Charter of the 
United Nations in the promotion of the rule of law among nations, 

Considering that the faithful observance of the principles of interna- 
tional law concerning friendly relations and co-operation among states and 
the fulfilment in good faith of the obligations assumed by states, in accord- 
ance with the Charter, is of the greatest importance for the maintenance of 
international peace and security and for the implementation of the other 
purposes of the United Nations, 

Noting that the great political, economic and social changes and scien- 
tific progress which have taken place in the world since the adoption of the 
Charter give increased importance to these principles and to the need for 
their more effective application in the conduct of states wherever carried on, 

Recalling the established principle that outer space, including the Moon 
and other celestial bodies, is not subject to national appropriation by claim 
of sovereignty, by means of use or occupation, or by any other means, and 
mindful of the fact that consideration is being given in the United Nations 
to the question of establishing other appropriate provisions similarly in- 
spired, 

Convinced that the strict observance by states of the obligation not to 
intervene in the affairs of any other state is an essential condition to ensure 
that nations live together in peace with one another, since the practice of 
any form of intervention not only violates the spirit and letter of the Char- 
ter, but also leads to the creation of situations which threaten international 


peace ard security, . 
Recalling the duty of states to refrain in their international relations 
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from military, political, economic or any other form of coercion aimed 
against the political independence or territorial integrity of any state, 

Considering it essential that all states shall refrain in their international 
relations from the threat or use of force against the territorial integrity or 
political independence of any state, or in any other manner inconsistent 
with the purposes of the United Nations, 

Considering it equally essential that all states shall settle their interna- 
tional disputes by peaceful means in accordance with the Charter, 

Reaffirming, in accordance with the Charter, the basic importance of sov- 
ereign equality and stressing that the purposes of the United Nations can 
be implemented only if states enjoy sovereign equality and comply fully 
with the requirements of this principle in their international] relations, 

Convinced that the subjection of peoples to alien subjugation, domination 
and exploitation constitutes a major obstacle to the promotion of interna- 
tional peace and security, © 

Convinced that the principle of equal rights and self-determination of 
peoples constitutes a significant contribution to contemporary international 
law, and that its effective application is of paramount importance for the 
promotion of friendly relations among states, based on respect for the 
principle of sovereign equality, 

Convinced in consequence that any attempt aimed at the partial or total 
disruption of the national unity and territorial integrity of a state or country 
or at its political independence is incompatible with the purposes and prin- 
ciples of the Charter, 

Considering the provisions of the Charter as a whole and taking into 
account the role of relevant resolutions adopted by the competent organs 
of the United Nations relating to the content of the principles, 

Considering that the progressive development and codification of the 
following principles: 


(a) The principle that states shall refrain in their international relations 
from the threat or use of force against the territorial integrity or 
political independence of any state, or in any other manner incon- 
sistent with the purposes of the United Nations, 

(b) The principle that states shall settle their international disputes by 
peaceful means in such a manner that international peace and se- 
curity and justice are not endangered, 

(c) The duty not to intervene in matters within the domestic jurisdic- 
tion of any state, in accordance with the Charter, 

(d) The duty of states to co-operate with one another in accordance 
with the Charter, 

(e) The principle of equal rights and self-determination of peoples, 

(£) The principle of sovereign equality of states, 

(g) The principle that states shall fulfil in good faith the obligations 
assumed by them in accordance with the Charter, 


so as to secure their more effective application within the international com- 
munity, would promote the realization of the purposes of the United Na- 


tions, 
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Having considered the principles of international law relating to friendly 
relations and co-operation among states, 
1. Solemnly proclaims the following principles: 


The principle that states shall refrain in their international relations from 
the threat or use of force against the territorial integrity or political 
independence of any state, or in any other manner inconsistent 
with the purposes of the United Nations 


Every state has the duty to refrain in its international relations from the 
threat or use of force against the territorial integrity or political independ- 
ence of any state, or in any other manner inconsistent with the purposes of 
the United Nations. Such a threat or use of force constitutes a violation 
of international law and the Charter of the United Nations and shall never 
be employed as a means of settling international issues. 

A war of aggression constitutes a crime against the peace, for which 
there is responsibility under international law. 

In accordance with the purposes and principles of the United Nations, 
states have the duty to refrain from propaganda for wars of aggression. 

Every state has the duty to refrain from the threat or use of force to 
violate the existing international boundaries of another state or as a means 
of solving international disputes, including territorial disputes and problems 
concerning frontiers of states. 

Every state likewise has the duty to refrain from the threat or use of 
force to violate international lines of demarcation, such as armistice lines, 
established by or pursuant to an international agreement to which it is a 
party or which it is otherwise bound to respect. Nothing in the foregoing 
shall be construed as prejudicing the positions of the parties concerned with 
regard to the status and effects of such lines under their special régimes or 
as affecting their temporary character. 

States have a duty to refrain from acts of reprisal involving the use of 
force. 

Every state has the duty to refrain from any forcible action which de- 
prives peoples referred to in the elaboration of the principle of equal rights 
and self-determination of their right to self-determination and freedom and 
independence. 

Every state has the duty to refrain from organizing or encouraging the 
organization of irregular forces or armed bands, including mercenaries, 
for incursion into the territory of another state. 

Every state has the duty to refrain from organizing, instigating, assisting 
or participating in acts of civil strife or terrorist acts in another state or 
acquiescing in organized activities within its territory directed towards the 
commission of such acts, when the acts referred to in the present para- 
graph involve a threat or use of force. 

The territory of a state shall not be the object of military occupation 
resulting from the use of force in contravention of the provisions of the 
Charter. The territory of a state shall not be the object of acquisition by 
another state resulting from the threat or use of force. No territorial ac- 
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quisition resulting from the threat or use of force shall be recognized as 
legal. Nothing in the foregoing shall be construed as affecting: 


(a) Provisions of the Charter or any international agreement prior to 
the Charter régime and valid under international law; or 
(b) The powers of the Security Council under the Charter. 


All states shall pursue in good faith negotiations for the early conclu- 
sion of a universal treaty on general and complete disarmament under 
effective international control and strive to adopt appropriate measures to 
reduce international tensions and strengthen confidence among states. 

All states shall comply in good faith with their obligations under the gen- 
erally recognized principles and rules of international law with respect to 
the maintenance of international peace and security, and shall endeavour 
to make the United Nations security system based upon the Charter more 
effective. 

Nothing in the foregoing paragraphs shall be construed as enlarging or 
diminishing in any way the scope of the provisions of the Charter concern- 
ing cases in which the use of force is lawful. 


The principle that states shall settle their international disputes by 
peaceful means in such a manner that international peace and 
security and justice are not endangered 


Every state shall settle its international disputes with other states by 
peaceful means, in such a manner that international peace and security and 
justice are not endangered. 

States shall accordingly seek early and just settlement of their inter- 
national disputes by negotiation, inquiry, mediation, conciliation, arbitra- 
tion, judicial settlement, resort to regional agencies or. arrangements or other 
peaceful means of their choice. In seeking such a settlement the parties 
shall agree upon such peaceful means as may be appropriate to the cir- 
cumstances and nature of the dispute. 

The parties to a dispute have the duty, in the event of failure t to reach a 
solution by any one of the above peaceful means, to continue to seek a 
settlement of the dispute by other peaceful means agreed upon by them. 

States parties to an international dispute, as well as other states, shall 
refrain from any action which may aggravate the situation so as to endanger 
the maintenance of international peace and security, and shall act in ac- 
cordance with the purposes and principles of the United Nations. 

International disputes shall be settled on the basis of the sovereign 
equality of states and in accordance with the principle of free choice of 
means. Recourse to, or acceptance of, a settlement procedure freely agreed 
to by states with regard to existing or future disputes to which they are 
parties shall not be regarded as incompatible with sovereign equality. 

Nothing in the foregoing paragraphs prejudices or derogates from the 
applicable provisions of the Charter, in particular those relating to the 
pacific settlement of international disputes. 
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The principle concerning the duty not to intervene in matters 
within the domestic jurisdiction of any state, in 
accordance with the Charter 


No state or group of states has the right to intervene, directly or indi- 
rectly, zor any reason whatever, in the internal or external affairs of any 
other state. Consequently, armed intervention and all other forms of inter- 
ference or attempted threats against the personality of the state or against 
its political, economic and cultural elements, are in violation of international 
law. 

No state may use or encourage the use of economic, political or any other 
type of measures to coerce another state in order to obtain from it the 
subordination of the exercise of its sovereign rights and to secure from it 
advanteges of any kind. Also, no state shall organize, assist, foment, finance, 
incite or tolerate subversive, terrorist or armed activities directed towards 
the violent overthrow of the régime of another state, or interfere in civil 
strife in another state. 

The use of force to deprive peoples of their national identity constitutes 
a violation of their inalienable rights and of the principle of non-inter- 
vention 

Every state has an inalienable right to choose its political, economic, so- 
cial anc. cultural systems, without interference in any form by another state. 

Nothing in the foregoing paragraphs shall be construed as affecting the 
relevant provisions of the Charter relating to the maintenance of interna- 
tional peace and security. 


The duty of states to co-operate with one another in 
accordance with the Charter 


States have the duty to co-operate with one another, irrespective of the 
differences in their political, economic and social systems, in the various 
spheres of international relations, in order to maintain international peace 
and security and to promote international economic stability and progress, 
the genzral welfare of nations and international co-operation free from dis- 
crimination based on such differences. 

To this end: 


(a) States shall co-operate with other states in the maintenance of inter- 
rational peace and security; 

(b) States shall co-operate in the promotion of universal respect for, 
end observance of, human rights and fundamental freedoms for all, 
and in the elimination of all forms of racial discrimination and all 
forms of religious intolerance; 

(c) States shall conduct their international relations in the economic, 
social, cultural, technical and trade fields in accordance with the 
principles of sovereign equality and non-intervention; 

(d) States Members of the United Nations have the duty to take joint 
and separate action in co-operation with the United Nations in ac- 
cordance with the relevant provisions of the Charter. 
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States should co-operate in the economic, social and cultural fields as 
well as in the field of science and technology and for the promotion of 
international cultural and educational progress. States should co-operate 
in the promotion of economic growth throughout the world, especially that 
of the developing countries. 


The principle of equal rights and self-determination of peoples 


By virtue of the principle of equal rights and self-determination of 
peoples enshrined in the Charter of the United Nations, all peoples have 
the right freely to determine, without external interference, their political 
status and to pursue their economic, social and cultural development, and 
every state has the duty to respect this right in accordance with the pro- 
visions of the Charter. 

Every state has the duty to promote, through joint and separate action, 
realization of the principle of equal rights, and self-determination of 
peoples, in accordance with the provisions of the Charter, and to render 
assistance to the United Nations in carrying out the responsibilities en- 
trusted to it by the Charter regarding the implementation of the principle, 
in order: 


(a) To promote friendly relations and co-operation among states; and 
(b) To bring a speedy end to colonialism, having due regard to the 
freely expressed will of the peoples concerned; 


and bearing in mind that subjection of peoples to alien subjugation, domi- 
nation and exploitation constitutes a violation of the principle, as well as 
a denial of fundamental human rights, and is contrary to the Charter. 

Every state has the duty to promote through joint and separate action 
universal respect for and observance of human rights and fundamental 
freedoms in accordance with the Charter. 

The establishment of a sovereign and indepenčent state, the free asso- 
ciation or integration with an independent state or the emergence into any 
other political status freely determined by a pecple constitute modes of 
implementing the right of self-determination by that people. 

Every state has the duty to refrdin from any forcible action which de- 
prives peoples referred to above in the elaboration of the present principle 
of their right to self-determination and freedom and independence. In their 
actions against, and resistance to, such forcible action in pursuit of the exer- 
cise of their right to self-determination, such peoples are entitled to seek 
and to receive support in accordance with the purposes and principles of 
the Charter. 

The territory of a colony or other non-self-governing territory has, under 
the Charter, a status separate and distinct from the territory of the state 
administering it; and such separate and distinct status under the Charter 
shall exist until the people of the colony or non-self-governing territory 
have exercised their right of self-determination in accordance with the 
Charter, and particularly its purposes and principles. 


y 
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Nothing in the foregoing paragraphs shall be construed as authorizing 
or encouraging any action which would dismember or impair, totally or in 
part, the territorial integrity or political unity of sovereign and independent 
states conducting themselves in compliance with the principle of equal 
rights and self-determinatior of peoples as described above and thus pos- 
sessed of a government representing the whole people belonging to the 
territory without distinction as to race, creed or colour. 

Every state shall refrain from any action aimed at the partial or total 
disruption of the national umity and territorial integrity of any other state 
or country. 


The principle of sovereign equality of states 


All states enjoy sovereign equality. They have equal rights and duties 
and are equal members of the international community, notwithstanding 
differences of an economic, social, political or other nature. 

In particular, sovereign eq.ality includes the following elements: 


(a) States are juridically equal; 

(b) Each state enjoys the rights inherent in full sovereignty; 

(c) Each state has the duty to respect the personality of other states; 

(d) The territorial integrity and political independence of the state are 
inviolable; 

(e) Each state has the rizht freely to choose and develop its political, 
social, economic and cultural systems; 

(£) Each state has the duty to comply fully and in good faith with its 
international obligations and to live in peace with other states. 


The principle that statzs shall fulfil in good faith the obligations 
assumed by them in accordance with the Charter 


Every state has the duty 2o fulfil in good faith the obligations assumed 
by it in accordance with the Charter of the United Nations. 

Every state has the duty zo fulfil in good faith its obligations under the 
generally recognized princip‘es and rules of international law. 

Every state has the duty z:o fulfil in good faith its obligations under in- 
ternational agreements valid under the generally recognized principles and 
rules of international law. 

Where obligations arising under international agreements are in conflict 
with the obligations of Members of the United Nations under the Charter 
of the United Nations, the olligations under the Charter shall prevail. 


General Part 


2. Declares that: 

In their interpretation and application the above principles are interre- 
lated and each principle should be construed in the context of the other 
principles, 

Nothing in this Declaration shall be construed as prejudicing in any 
manner the provisions of the Charter or the rights and duties of Member 
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States under the Charter or the rights of peoples under the Charter, anne 
into account the elaboration of these rights in this Declaration, 

3. Declares further that: 

The principles of the Charter which are embodied in this Declaration 
constitute basic principles of international law, and consequently appeals 
to all states to be guided by these principles in their international conduct - 
and to develop their mutual relations on the basis of the strict observance 
of these principles. 
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THE INTERNATIONAL COURT OF JUSTICE: 
CONSIDERATION OF REQUIREMENTS FOR ENHANCING 
ITS ROLE IN THE INTERNATIONAL LEGAL ORDER 


By Leo Gross * 


I 


ARBITRATION AND ADJUDICATION AS A SUBSTITUTE FOR WAR 


It is commonplace to say that the Court has not lived up to the expecta- 
tions expressed at its creation, although it could also be said that the gov- 
emments in and out of the United Nations have not lived up to those 
expectations. In presenting the Statute of the Court to the Fourth Com- 
mission at the United Nations Conference on International Organization, 
the Rapporteur of its First Committee said that the Committee “ven- 
tures to foresee a significant role for the new Court in the international 
relations of the future.” He went on to say: “The judicial process will 
have a central place in the plans of the United Nations for the settlement 
of international disputes by peaceful means.” ? 

This prediction has not become true: “Since the Second World War, 
remarkable advances have been made in virtually every sector of inter- 
national organization except the judicial sector.”? This lack of progress 
is commonly ascribed to a lack of ccnfidence in the Court, its composition, 
and the law which it applies. The problem of compulsory jurisdiction “is 
political and psychological,” and 


The essence of the question is confidence; confidence in the stability 
and adequacy of the law, and confidence in the integrity and predicta- 
bility of the courts and tribunals administering the law. 


* OF the Board of Editors. 

I wish to thank the American Society of International Law for inviting me to under- 
take, in my capacity as rapporteur of the Society’s Panel on the Future of the Inter- 
national Court of Justice, a study on the Court from the point of view of requirements 
for enhancing its rôle in the international legal order. Also, my thanks to Dietrich E. 
Franke (LL.M. Harvard ’70), Richard E, Bissell (B.A. Stanford ’68, M.A. Fletcher 
69) and Michael Doyle (B.A. Harvard 70) for their research assistance. 

I wish to thank Professor Norman J. Padelford of M.LT. for permission to use his 
tables on the composition of the Court and the qualifications of the judges. The tables 
were brought up to date by Harold Payscn, IHI (B.A. Harvard ’61, M.A. Fletcher ’68, 
M.A.L.D. Fletcher ’69). 

I am particularly indebted to Judge Philip C. Jessup, who was good enough to read 
the entire manuscript. His numerous comments were most helpful in revising the 
manuscript. F 

1 Doc. 913, 13 U.N.C.LO, Docs. 381, at 393. 

2C. Wilfred Jenks, The Prospects of International Adjudication 1 (1964). 

3 Ibid. at 101. 
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The question is: 


How can we contribute to creating in a world of cataclysmic change 
and acute mutual distrust, the wider and fuller confidence necessary 
to the further progress of international adjudication? Only by so doing 
can we enable international adjudication to play a more effective part 
in promoting and securing the rule of law.* 


On the level of predictability we face, we are told, a dilemma, which is 
as old as adjudication but which has assumed baffling proportions in the 
present international order, that includes so many new states which share 
a certain distrust of customary international law. A tribunal which boldly 
strikes out in new directions will be accused of lack of predictability, but 
a tribunal which applies the law as it finds it, and fosters “stability of law 
and predictability of outcome” of international litigation may “fall soon 
into disuse and sterility.” > 

Lack of confidence is not merely a matter of scholarly appreciation and 
analysis. On the level of practical statesmanship the discussion relating 
to the Court in the Special Committee on Friendly Relations is revealing. 
The main arguments explaining the reluctance of states to accept com- 
pulsory jurisdiction were the following: (a) recent international practice 
did not justify attempts to extend the compulsory jurisdiction of the Court; 
(b) the need to take into account the freedom of the parties to settle each 
specific dispute by the means which they considered most appropriate; (c) 
the need for more equitable representation in the membership of the Court; 
(d) the still vague and fragmentary state of international law.® 

The Special Committee pointed out with respect to (a) that compulsory 
jurisdiction was rejected at the San Francisco Conference and by the 1958, 
1961 and 1963 Conferences on the Law of the Sea, on Diplomatic Relations 
and on Consular Relations, respectively; that the compulsory jurisdiction 
of the Convention on Consent to Marriage, Minimum Age for Marriage 
and Registration of Marriages of 1962 depended on the consent of all the 
parties to the disputes; that most states adopted a negative attitude towards 
the Draft Articles on Arbitral Procedure; and, finally, that many states 
attached reservations to their acceptances of compulsory jurisdiction which 
deprived them “of any real value.” 7 

A “more equitable representation” was understood to mean “a more 
equitable representation of the main forms of civilization and of the prin- 
cipal legal and social systems of the present-day world.” The question 
of the composition of the Court will be discussed later, but it may be use- 
ful to state that Article 9 of the Court’s Statute does not refer to representa- 
tion of “social” systems. 

With respect to point (d), several views were expressed: the need for 
accelerating the progressive development of international law and its 
codification; the fear of states “that they would be subject to customary 
international law which they did not recognize and which they had played 

4 Ibid. at 3. 5 Ibid, at 107. 


6 Report of the 1966 Special Committee . . . Doc. A/6230, p. 102, par. 217. 
7 Ibid, 103, par. 218. 8 Ibid., par. 219. 
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no part in forming”; and the expectation “that codification and progressive 
development of international law weuld facilitate the elimination of out- 
dated and unjust treaties by which the colonial Powers were guaranteed 
advantageous positions and economic, political and military privileges and 
would thus strengthen the confidence of the new States in international 
law and in the legal settlement of disputes.” ° 

There is no elaboration of point (b) in the Report, but freedom of choice 
is the idea which permeates the consensus text which was adopted by the 
Committee ?° and which will be referred to later. 

The views expressed in the Special Committee are presented here not 
because they are necessarily right but because it is important to consider 
views which are believed to be right by a substantial number of Members 
of the United Nations. They address themselves to the question of con- 
fidence in the Court, its composition and the law which it applies. 

There is, finally, another way of looking at the problem which has been 
commonplace for a long time, and that is that the Court has a rôle to 
play in the preservation of peace. This thought was expressed at the San 
Francisco Conference by the Rapporteur of the First Committee of Com- 
mission IV as follows: © 


In establishing the International Court of Justice, the United Nations 
hold before the war-stricken world the beacons of Justice and Law 
and offer the possibility of substituting orderly judicial processes for 
the vicissitudes of war and the reign of brutal force.“ 


The notion that arbitration or adjudication is or may be a substitute for 
war as dispute-settling procedure was developed by the 19th-century peace 
movement. It received a sort of official imprimatur in the 1899 Hague Con- 
vention for the Pacific Settlement of Disputes,’* in the Covenant of the 
League of Nations," and in the Geneva Protocol for the Pacific Settlement 
of International Disputes of 1924.14 Much of the League efforts to con- 


9 Ibid., par. 219. 

10 Ibid. 113, par. 248. The text adopted in 1966 was incorporated into the “Declara- 
tion on Principles of International Law concerning Friendly Relations and Cooperation 
among States in accordance with the Charter of the United Nations” and adopted by 
the General Assembly on Oct. 24, 1970. Doc. A/Res/2625 (XXV); reprinted in 65 
A.J.I.L. 243 (1971). 11 See note 1 above. 

12 Art. 1: “With a view to obviating, as far as possible, recourse to force in the re- 
lations between States, the Signatory Powers agree to use their best efforts to insure 
the pacific settlement of international differences.” And Article 27, par. 1: “The Sig- 
natory Powers consider it their duty, if a serious dispute threatens to break out between 
two or more of them, to remind these latter that the Permanent Court is open to 
them.” Scott, The Hague Conventions and Declarations of 1899 and 1907, at 42 and 
61 (1915). 

18 Art, 12, par. 1: “The Members of the League agree that, if there should arise be- 
tween them any dispute likely to lead to a rupture, they will submit the matter either 
to arbitration or judicial settlement or to inquiry by the Council, and they agree in 
no case to resort to war until three months after the award by the arbitrators or the 
judicial decision, or the report by the Council.” 

14 Art. 2: “The signatory States agree in no case to resort to war either with one 
another or against a State which, if the occasion arises, accepts all the obligations 
hereinafter set out... .” 
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solidate peace was summed up in the formula: arbitration, security and 
disarmament. Outside the League the Kellogg-Briand Pact of 1928 ex- 
pressed the same idea when it condemned “recourse to war for the solu- 
tion of international controversies” and posited the principle that the solu- 
tion of such controversies “shall never be sought except by pacific means.” 

Writing on the contribution of the League Court, the Permanent Court 
of International Justice, Judge Hudson, while recognizing that it was con- 
ceived “as a great bulwark of peace, and popular support was enlisted for 
it on that basis,” concluded with the understatement that “On the record 
of its eighteen years of useful service, however, some doubt may be enter- 
tained with reference to the Court’s fulfillment of such a réle.”** It is 
interesting to note that so shrewd a student of international affairs as Wil- 
liam E. Rappard could write on the eve of World War II of the same 
Court that its “constitution and actual working ... are a very significant 
triumph of super-nationalism over nationalism.” +6 

The essence of the provisions of the Kellogg-Briand Pact reappears in 
paragraphs 3 and 4 of Article 2 of the U.N. Charter. The Court was pre- 
sented at the San Francisco Conference as a substitute “for the vicissitudes 
of war and the reign of brutal force,” and it was predicted that “the judicial 
process will have a central place in the plans of the United Nations for 
the settlement of international disputes by peaceful means.” The ex- 
perience of the past 25 years is otherwise. The Court did not become a sub- 
stitute for the reign of brutal force, although the Court was enabled to ad- 
judicate some tension-laden disputes, and it has not occupied a “central” 
place in the procedures for the settlement of disputes. To be sure, the 
Security Council is to take into consideration, when making recommenda- 
tions with respect to high-tension disputes, “that legal disputes should as 
a general rule be referred by the parties to the International Court of Jus- 
tice in accordance with the provisions of the Statute of the Court.” This 
clause calls for comment: First, the Security Council has used this authority 
only in one case, which is a far cry from the “central” place the Court was 
‘to occupy; secondly, in that case, the Corfu Channel case, the Court based 
its jurisdiction first on the forum prorogatum doctrine and then on the spe- 
cial agreement between the United Kingdom and Albania, and not on the 
Security Council resolution,® and, thirdly, Article 36 (2) of the Statute of 
the Court was amended in San Francisco to read “in all legal disputes” 
in lieu of “in all or any of the classes of legal disputes,” which may restrict 
the range of disputes in which the Court could exercise compulsory jurisdic- 


15 International Tribunals at 238 (1944). 

16 “What is the League of Nations,” in: The World Crisis at 44 (1938). 

17 See note 1 above. 

18 This follows from the reference to Art. 33 in Art. 36 (1) which deals with “any 
dispute, the continuance of which is likely to endanger the maintenance of international 
peace and security. ...”’ The disputes thus covered are essentially identical. with 
those described in Art. 12 of the Covenant as “likely to lead to a rupture.” 

29 Leo Gross, “The International Court of Justice and the United Nations,” 121 Hague 
Academy, Recueil des Cours 351-355 (II, 1967). 
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tion: high-tension disputes, some assert, are not legal but political disputes, 
even though they relate to questions of international law.” 

The relation between paragraphs 3 (settlement of disputes) and 4 (non- 
resort to force or threat of force) of Article 2 of the Charter has been inter- 
preted in two ways: On the one hand, it has been argued that the principle 
in paragraph 4 “has had an adverse effect on the willingness of States to 
submit to adjudication or arbitration” in the sense that “In many cases the 
alternative is no longer arbitration on the one hand or war or other forcible 
measures of redress on the other, but adjudication or arbitration on the 
one hand or stalemate on the other.”** The other interpretation was 
adopted by the Institute of International Law on September 11, 1959, at 
its Neuchatel session. According to this, the renunciation of the use of 
force or threat of force should have as its corallery recourse to arbitration 
or to adjudication by the Court.?? 

It is not surprising that there is no contradiction between these two 
interpretations: the former describes the practical effect of paragraph 4 on 
paragraph 3, whereas the latter describes the ideal effect which paragraph 
4 should have on paragraph 3. Both views reflect the traditional link be- 
tween arbitration and adjudication on the one hand and recourse to force 
or threat on the other, There is a suggestion here, to go no higher than 
that, that states should either agree to have recourse to arbitration or ad- 
judication or else face coercion as a means of obtaining a settlement of 
the dispute.?* 

The prevailing trend in international lawmaking is, however, in the op- 
posite direction. Three illustrations may be given. First, there is Article 
52 of the 1969 Vienna Convention on the Law of Treaties which declares: 


A treaty is void if its conclusion has been procured by the threat or 
use of force in violation of the principles of international law embodied 
in the Charter of the United Nations.” 


Secondly, there is the Declaration on the Prohibition of Military, Political 
or Economic Coercion in the Conclusion of Treaties, adopted by the Unite 
Nations Conference on the Law of Treaties, which 


Solemnly condemns the threat or use of pressure in any form, whether 
military, political, or economic, by any State in order to coerce another 


20 Leo Gross, “Some Observations on the International Court of Justice,” 56 A.J.I.L. 
33-62 at 39 (1962), 21 Jenks, op. cit. at 104, 

22 The relevant paragraph reads as follows: “In an international community the 
members of which have renounced recourse to force and undertaken by the Charter of 
the United Nations to settle their international disputes by peaceful means in such a 
manner that international peace and security, and justice, are not endangered, recourse 
to the International Court of Justice or another international court or arbitral tribunal 
constitutes a normal method of settlement of legal disputes as defined in Article 36, 
paragraph 2, of the Statute of the International Court of Justice.” 48 Institute of 
International Law, Annuaire at 381 (TI, 1959). 

23 That was in fact the essence of the 1907 Hague Convention respecting the Limita- 
tion of the Employment of Force for the Recovery of Contract Debts. See Scott, note 
12 above, at 89. 

24 Doc. A/CONF, 39/27 (May 23, 1969), at 25; 63 A.J.I.L. 891 (1969). 
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State to perform any act relating to the conclusion of a treaty in vio- 
lation of the principles of the sovereign equality of States and freedom 
of consent.”® 


And, thirdly, there is the Declaration on Principles of International Law 
concerning Friendly Relations and Co-operation among States which, with 
reference to paragraph 4 of Article 2 of the Charter, declares: 


Such a threat or use of force constitutes a violation of international 
law and the Charter of the United Nations and shall never be em- 
ployed as a means of settling international issues.?¢ 


Considering that the term “treaty” as used in the Vienna Convention em- 
braces every kind of written international agreement between states, in- 
cluding exchanges of notes, and considering the specific clause relating 
to the settlement of disputes, the conclusion seems inescapable that the 
prevailing trend is to eliminate coercive methods as an acceptable alter- 
native to peaceful methods for the settlement of international disputes. 
The wisdom of this and its practicability in the contemporary international 
system may be open to doubt. The viability of such an approach may be 
questioned in view of its total one-sidedness, leaving wide open the al- 
ternative, peaceful method of settlement. 

To be sure there have been many resorts to force since 1945. The rea- 
sons vary from simple to complex, but one may wonder in which cases 
resort to force was an alternative to settlement by arbitration or adjudica- 
tion. Put in another way, in how many of them did there exist a dispute 
taken in its simplest meaning as a conflict between states as to their respec- 
tive rights? No doubt, in many cases issues of this nature were involved, 
but they were not the issues which provoked or led to the use of force. 
It seems no longer even to be relevant whether the use of force was legal 
under international law. For in declaring that “States have a duty to 
refrain from acts of reprisal involving the use of force,” the 1970 Declara- 
tion proscribes the use of force as a reaction against a prior illegal use 
of force or some other violation of international law.?” This goes very far 
indeed in view of the absence of a working system for peaceful settlement 
of such violations of international law, but one is forced to concede that 
the Declaration expressed what is a widely shared attitude in the United 
Nations. 

This being so, it would seem unprofitable to relate the need for or de- 
sirability of a greater and regular use of arbitration or adjudication to the 
renunciation of force or threats of force as was done by the Institute of 
International Law. Though framed in the most innocuous terms, such a 
link must be seen as unacceptable to a large number of states, old and 
new, and harks back to the policies of colonialism and imperialism. If 
states are to be induced to make a greater use of the Court, other ways 
and means must be sought. In any event it would seem that the common- 
place assumption of arbitration and adjudication as a substitute for war 


25 Doc. A./CONF, 39/26 (May 23, 1969), at 7. 
26 Loc. cit. note 10 above. 27 Ibid. 
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or other methods of coercion should be abandoned. The proper rôle for 
the Court lies in promoting unification in the interpretation and application 
of international law, both customary and conventional, and contributing 
thereby to the rule of law and greater integration of the international 
society. 

If the Court will contribute to the achievement of these objectives it will 
make a contribution to peace; it will not be, except perhaps in rare cases, 
a direct contribution to peacemaking but an indirect one by strengthening 
the underpinnings of law on which a secure peace can eventually be based. 


I 


PROGRESS OR RETROGRESSION 


It may be useful to clear away another misconception. As indicated 
earlier, it is believed that there have been “remarkable advances .. . in 
virtually every sector of international organization except the judicial 
sector.” 78 

As the general field of international organization is outside the scope 
of this paper, it is only necessary to see to what extent the proposition is 
correct with respect to the judicial sector. It will be argued that, following 
a period of progress in the development of peaceful methods for the set- 
tlement of disputes, a retrogressive trend has set in, and that the retro- 
gression concerns not merely the judicial sector but is discernible in the 
whole area of peacemaking. As the Legal Counsel of the United Nations 
pointed out: 


. .. As regards the pacific settlement of disputes, it must be said 
that experience over the past 25 years has been generally very 
discouraging. This is not for want of machinery within the Charter 
itself. Besides the Security Council and the General Assembly, which 
offer a forum for political settlement, the International ‘Court of Jus- 
tice, established as one of the principal organs of the United Nations, 
provides a means of judicial settlement. States have not, however, 
shown in the great majority of cases the will to avail themselves of 
these means for a genuine resolution of their international disputes. .. . 
At the present the International Court of Justice does not have a 
single case before it, although this is not, as we all know, for lack of 
disputes. Nor can it be said that this reluctance has been accompanied 
by a compensating growth in recourse to the alternative means of 
settlement listed in Article 33 of the Charter, ranging from negotiation 
and arbitration to resort to regional agencies or peaceful means of the 
parties’ own choosing. In this sphere, if no other, the past 25 years 
have witnessed a disappointing lack of progress and it is difficult to 
envisage any sudden change in the preference of States for keeping a 
dispute alive, rather than entrusting it to some form of third party 
settlement which might not come out wholly in their favour.” 


28 See Jenks, note 2 above. 

29 Constantin A. Stavropoulos, “The United Nations and the Development of Inter- 
national Law 1945-1970,” in 7 U.N. Monthly Chronicle 78-84 (June, 1970) at 80-81. 
On July 29, 1970, the Security Council for the first time requested of the Court an ad- 
visory opinion on a question relating to Namibia. Res. 284 (1970), 1969-1970 I. C. J. 
Yearbook at 112. 
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The standstill amounting to retrogression covers the whole range of pro-. 
cedures for the settlement of disputes and goes back to the founding of 
the United Nations. Some aspects of this situation will be indicated Hey 
after a sketch of the era of progress. 


The century opened hopefully with the 1899 Hague ‘Convention fr the © 


Pacific Settlement of International Disputes setting forth procedures for, 
good offices, mediation, and commissions of inquiry, and establishing the. 
Permanent Court of Arbitration. The Second Hague Peace Conference’ 
adopted the Draft Convention relative to the Creation of a Judicial Arbitra-. 


tion Court and the Convention relative to the Creation of an International DeL 


Prize Court neither of which materialized.*° In spite of its obvious short- 
comings, 17 disputes were brought before tribunals of the Permanent Court’ 
between 1902 and 1914. Sixteen states were involved in voluntary arbitra- 
tions before panels composed of jurists of recognized competence: Renault- 
(France) was involved in seven cases, de Savonnin Lohman (The Nether- 
lands), Hammarskjöld (Sweden), and Fusinato (Italy) in five cases each, 
Lammasch (Ausiria), Kriege (Germany), and Taube (Russia) in four 
cases each.** 

The Central American Court was established in 1907 and functioned 
until 1917, and many bilateral treaties of arbitration were concluded dur- 
ing the same period. Following World War I there was a great activity 
in the area of dispute settlement: thousands of cases were adjudicated by 
Mixed Arbitral Tribunals set up in connection with the Peace Treaties of 
1919, by the Tribunal in Upper Silesia and by numerous claims commissions. 
The League of Nations Covenant provided a measure of compulsory set- 
tlement of disputes by arbitration, adjudication or inquiry by the Council, 
and established the Permanent Court of International Justice as a separate 
institution. The Optional Clause providing for the compulsory jurisdic- 
tion was a breakthrough in the development of international adjudication 
and as of December 31, 1938, out of 54 Members of the League, 38 were 
bound by the Optional Clause. In Judge Hudson’s opinion “the willing- 
ness of so many States to confer compulsory jurisdiction on the Court... 
marks a substantial advance in the history of the law of pacific settlement 
of disputes.” °? The Court was fairly active: it received 27 requests for 
advisory opinions, it was seized in 65 contentious cases, it gave 20 judg- 
ments on merits, 2 judgments interpreting an earlier judgment, and 9 on 
preliminary objections, including one declaring the application inadmis- 
sible. The League handled over 40 political questions involving conflicts 
or complaints with varying degrees of success. 

The League tried to improve procedures for the peaceful settlement of 

30 Scott, note 12 above, at 31, 41 and 188. 

3: W, J. M. van Eysinga, “Evolution Rétrograde,” Varia juris gentium, Liber Ami- 
corum J. P. A. François, 6 Netherlands International Law Review (Special Issue) 100- 
102 at 100-101 (1959). Five additional disputes were settled between 1920 and 
1932. A. M. Stuyt, Survey of International Arbitrations, 1794-1938, at 325, 330, 388, 
415, 418 (1939). One dispute was settled in 1956, XII Reports of International Ar- 


bitral Awards 155 (U.N. Pub. Sales No. 63. V. 3). 
32 The Permanent Court of International Justice 1920-1942, at 482. 
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disputes, and its greatest achievement in this field was the General Act 
for the Pacific Settlement of International Disputes adopted by the As- 
sembly on September 26, 1928. The Act entered into force on August 16, 
1929, and was accepted by 23 states, including France, the United Kingdom 
and Italy. Of these, 21 states acceded to the Act as a whole; The Nether- 
lands and Sweden acceded to parts of the Act. The Act provides in Chap- 
ter I a procedure of' conciliation for all disputes; in Chapter II, a procedure 
of judicial settlement or arbitration for legal disputes; and in Chapter III, 
a procedure of arbitration for other disputes. The League manifested 
great respect for legal issues involved in disputes of a mixed, political-legal 
character. One indication of this concern is the fact that all but five, it 
would seem, of the requests for advisory opinions related to disputes pend- 
ing before the Council. 

The Kellogg-Briand Pact of 1928 was hailed as a milestone in the progress 
of peace. A great number of treaties—about 300—providing for the peace- 
ful settlement of disputes were concluded during the period of the League.* 

The common feature of the endeavors of the League and of states dur- 
ing the inter-war period was the introduction of an element of compulsion 
in the processes for dispute settlement, and it is this that distinguishes them 
from the voluntarism which was characteristic of the Hague system. The 
substitution of firm commitments for agreements to agree, and the reliance 
on arbitration and adjudication as against the diplomatic procedures of 
negotiations, good offices and mediation, were the elements of progress. 
The substitution clearly involved a willingness to depoliticize the conflicts 
between states, adjudication by the Court being regarded as the highest 
possible and desirable degree of depoliticization. 

A reversal of both these tendencies, amounting to retrogression, marks 
the current period of the United Nations. This became evident as early 
as the Dumbarton Oaks Proposals. With reference to settlement of dis- 
putes, “[t]he Security Council should be empowered, at any stage of a 
dispute of the nature referred to in paragraph S above [disputes the con- 
tinuance of which is likely to endanger the maintenance of international 
peace and security], to recommend appropriate procedures or methods of 
adjustment.” ** The degree of retrogression can be measured: by compari- 
son with the Covenant of the League. Unlike the Council of the League, 
the Security Council was not empowered to recommend terms of settle- 
ment. The omission was made good to some extent at the San Francisco 
Conference, and the Charter provides in Article 37 that, if the parties fail 
to settle the dispute voluntarily or by arbitration or judicial means, “they” 
shall refer it to the Council, which may then decide whether to recommend 
procedures or “to recommend such terms of settlement as it may consider 
appropriate.” Here again there is a degree of retrogression: The Covenant 


83 Habicht, Post-War Treaties for the Pacific Settlement of International Disputes, 
at xix (1931); Systematic Survey of Treaties for the Pacific Settlement of International 
Disputes, 1929-1948, at 1180 (U.N. Pub. Sales No. 1946. V. 3). 

34 Chap. VIII, Sec. A, par. 5. Department of State Pub. 2257, Conf. Ser. 60, at 
12; 39 A.J.I.L. Supp. 51 (1945). 
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made it clear that “any party to the dispute” is authorized to submit the 
dispute to the Council. The Charter is ambiguous and unnecessarily so. 
Strictly speaking “they” means all the parties to the dispute. Article 35(1) 
provides that “Any Member of the United Nations may bring any dispute, 
or situation of the nature referred to in Article 34, to the attention of the 
Security Council or of the General Assembly”; but it is doubtful whether 
the Council, in such a case, can do more than apply Article 36 and “recom- 
mend appropriate procedures or methods of adjustment” only or whether it 
may recommend terms of settlement as well.’ 

The Court was made one of the principal organs of the United Nations 
and its “principal judicial organ,” and all Members of the United Nations 
are “ipso facto parties to the Statute” of the Court. The organic link be- 
tween the Court and the United Nations and the enlargement of the ju- 
dicial community appear progressive steps but only on the surface. It has 
yet to be demonstrated that the Court benefited from this link and from 
the wider judicial community.** The jurisdiction of the Court remained 
optional. Out of the 130 parties to the Statute—-Liechtenstein, San Marino 
and Switzerland in addition to 127 Members of the United Nations—not 
more than 46 have accepted the jurisdiction of the Court as compulsory. 
This compares very unfavorably with the 1938 ratio of 54 to 38 in the 
League. Moreover, 25 other states which were bound by the jurisdiction 
of the present Court or of its predecessor “have withdrawn their acceptance 
or have not renewed it.” °" The Court has delivered 13 advisory opinions 
and one request is pending.*® The Court, during the period 1946-1970, 
was seized in 39 contentious cases and gave 31 judgments,** of which 14 
were on merits, two were judgments designated “Second Phase” (Notte- 
bohm and South West Africa), and one was an interpretative judgment. 
The others were concerned with preliminary objections, of which 6 were 
upheld. 

The declarations by which states accepted the jurisdiction of the Court 
as compulsory are studded with reservations, the most damaging of which 
is probably still the so-called self-judging and automatic Connally Amend- 
ment to the United States Declaration of 1946. The extent of harm done 


85 Hans Kelsen, The Law of the United Nations at 415-416 (1950). 

88 See Gross, note 19 above, at 323-336. 

87 Report of the I.C.J., Aug. 1, 1968~July 31, 1969. GAOR, 24th Sess., Supp. No. 5 
(A/7605), at 1. 

38 See note 29 above. The total number of requests was in fact only 12 but in the 
Peace Treaties case the Court gave 2 opinions. 

89 The judgments in the Continental Shelf cases and South West Africa (Second 
Phase) cases are each counted as one. Eight cases were simply removed because there 
was no acceptance of the jurisdiction on the part of the impleaded states. By the Court’s 
own count, the number of cases “with which the Court has had to deal can really 
be reckoned as 24; since in eight of the cases shown on its list the applicant State 
itself recognized in its Application that the other side had not recognized the Court’s 
jurisdiction, and the cases which have a common origin but which have separate entries 
on the list can be counted as a single case.” Report of the International Court of 
Justice, August 1, 1969~July 31, 1970. GAOR, 25th Sess., Supp. No. 5 (A/8005), 
at 2. The number of states involved was 33. Ibid. . 
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to the. legal framework constituted by such reservation will be appreciated 
if it is borne in mind that most reservations are available on the basis of 
reciprocity to states which have not made them. Thus the United States 
reservation can be invoked, and hes been invoked in one case,* by any 
other state against which the United States has instituted or will in the 
future start proceedings before the Court. While there were reservations 
to the instruments relating to the Optional Clause, those included in the 
post-1945 era are particularly rampant and retrogressive, for they con- 
stitute so many attempts to re-introduce voluntarism through the back 
door of reservations to the declarations, which, it was hoped, would estab- 
lish firm commitments. 

The application of the Charter procedures for peaceful settlement has 
been generally disappointing. It would be an exaggeration, perhaps, to 
say that the United Nations has failed to settle any disputes by its political 
organs.“ A recent study examined 55 “disputes” referred to the United 
Nations during the 20-year period and concluded that 18 were settled by 
the United Nations or with its assistance.*2 How one evaluates success or 
failure in settling a dispute or adjusting a situation is to a large extent a 
matter of judgment. In what sens2 could the United Nations be credited 
with the settlement or aid to settlement of such matters as Korea, Suez 
or the India-Pakistan war which are listed in that study in the “success” 
column? In my view the performance of the United Nations in dispute 
settlement as distinguished from stopping hostilities is very unsatisfactory. 
It would require a very detailed study and agreement on relevant criteria 
in order to determine whether there has been progress or retrogression 
compared with the League.‘ 

The late Secretary General of the United Nations, Dag Hammarskjöld, 
in several of his Annual Reports on the Work of the Organization, called 
attention to the unsatisfactory state of affairs relating to the Court, and 
the paucity of declarations accepting its jurisdiction and the far-reaching 
reservations attached to some of them. He regretted in particular the 
reluctance of states to separate the legal from the political aspects of a 
dispute and to submit the former to the Court. In 1957 he wrote: “Even 
in the present state of international society there are many disputes which 
would be closer to settlement if the legal issues involved had been the 
subject of judicial settlement.” #* In 1959 he was even more explicit. Re- 
ferring to his concern about the Court, he observed that “the development 
and acceptance of international law impartially administered by judicial 


40 See Leo Gross, “Bulgaria Invokes the Connally Amendment,” 56 AJ.LL. 357- 
382 (1962). 

41 Synopses of United Nations Cases in the Field of Peace and Security 1946-1967, 
compiled by C. G. Teng, published by the Carnegie Endowment for International Peace 
(rev. ed., 1969) lists 71 cases, some of which may be disputes and others situations. 

42 E. B. Haas, Collective Security and the Future International System. University 
of Denver: The Social Science Foundation and Graduate School of International Stud- 
ies, Monograph Series in World Affairs, Vol. 5, No. 1 (1967~1968), at 46. 

43 Cf. note 29 above, for the view of the U.N. Legal Counsel. 

44 GAOR, 12th Sess., Supp. No. 1A (4/3594) Add. 1, at 4-5. 
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tribunals is essential to progress towards a more just and peaceful inter- 
national order,” and he stressed the possible separability of legal and po- 
litical aspects of disputes as follows: 


It should also be recognized that there are many international dis- 
pues which involve legal questions along with the political elements 
and that submission of such questions to the Court for judicial deter- 
mination would clear the ground for processes of peaceful negotiations 
in the political organs of the United Nations. Neglect of the legal 
elements in international conflicts, and of the means by which they 
may be clarified, thus stands in the way of progress in the political 
field and, in the long run, may tend to weaken the weight of law in 
international affairs.“ 

A reversal of progressive tendencies can also be seen in other aspects of 
dispute settlement. The General Act of 1928, the high-water mark of 
League efforts in this field, was restored with some amendments to adapt 
it to tha United Nations organs by Resolution 268 A (III) of April 28, 
1949, and remained virtually a dead letter. The Scelle Draft on Arbitral 
Procedure of 1953 was totally emasculated and every element of compul- 
sion was expurgated from it. The negative attitude of Member Govern- 
ments and their preference for liberty of action was expressed by Professor 
Scelle as follows: 


... as the number of States Members of the United Nations increases, so 
the majority hostile to the Commission’s draft seems bound to increase, 
for the more recently the new Members required [sic] their sovereignty 
the greater will be their desire to maintain it whole and entire.*® 
The accuracy of this appraisal could be questioned only on the ground that 
the attitude of new states is shared in large measure by old states. 

The Ciptional Protocols to the Geneva and Vienna Conventions have been 
ratified by a small number of states. This lack of enthusiasm, shared by 
the United States, is all the more significant as the obligation to adjudicate 
is limited to the disputes relating to the interpretation or application of 
conventions in the drafting of which the new states participated on a foot- 
ing of equality with the old states.*’ 

Most -lluminating of the retreat from the adjudicative process altogether 
is the 1970 Declaration of Principles of International Law concerning 
Friendly Relations and Co-operation among States with respect to the set- 
tlement of disputes. It reads as follows: 


1. Every State shall settle its international disputes with other States 
by deaceful means, in such a manner that international peace and 
security and justice are not endangered. 


45 Ibid., 14th Sess., Supp. No. 1A (A/4132) Add. 1, at 3—4. See also the Annual 
Reports o? 1953 and 1955, ibid., 8th Sess., Supp. No. 1 (A/2404) at xi-xii, and ibid., 
10th Sess. Supp. No. 1 (A/2911) at xiii. 

46 [195&] LL.C. Yearbook (II) at 2; see also pp. 3, 80, and G.A. Res. 1262 (XII), 
Nov. 14, 2958. 

47 For an illuminating discussion of the arguments for and against the Optional 
Protocols and disputes clauses, see H. W. Briggs, “Reflections on the Codification of 
International Law by the International Law Commission and by Other Agencies,” 126 
Hague Academy, Receuil des Cours 244-256, 267-283 (I, 1969). 
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2. States shall accordingly seek early and just settlement of their 
international disputes by negotiation, inquiry, mediation, conciliation, 
arbitration, judicial settlement, resort to regional agencies or arrange- 
ments or other peaceful means of their choice. In seeking such a 
settlement the parties shall agree upon such peaceful means as may 
be appropriate to the circumstances and nature of the dispute. 

3. The parties to a dispute have the duty, in the event of failure to 
reach a solution by any one of the above peaceful means, to continue 
to seek a settlement of the dispute by other peaceful means agreed 
upon by them. 


4. States parties to an international dispute, as well as other States, 
shall refrain from any action which may aggravate the situation so as 
to endanger the maintenance of international peace and security, and 


shall act in accordance with the purposes and principles of the United 
Nations. 


5. International disputes shall be settled on the basis of the sovereign 
equality of States and in accordance with the principle of free choice 
of means. Recourse to, or acceptance of, a settlement procedure freely 
agreed to by States with regard to existing or future disputes to which 
they ae parties shall not be regarded as incompatible with sovereign 
equality. 

6. Nothing in the foregoing paragraphs prejudices or derogates from 
the applicable provisions of the Charter, in particular those relating 
to the pacific settlement of international disputes.* 


Attempts to include a reference to the Court or the desirability of includ- 
ing jurisdictional clauses in treaties were rebuffed and dropped for the 
sake of reaching a consensus. The result is a paean to the liberty of states 
in which Vattel would have rejoiced. 

A total emasculation of jurisdictional clauses may be seen in Article 8 
of the Convention on Consent to Marriage, Minimum Age for Marriage 
and Registration of Marriages, which provides that any dispute relating to 
its interpretation or application, shall, “at the request of all the parties to 
the dispute,” be referred to the Court.4® The model for this clause was 
obviously Article 1 (1) of the convention, which provides that “no marriage 
shall be legally entered\into without the full and free consent of both 
parties ...,” and not the model clause for conferring compulsory jurisdic- 
tion upon the Court for inclusion in conventions, adopted by the Institute 
of International Law in 1956 and reaffirmed in 1959.°° The essence of such 
jurisdictional clauses is that disputes can be submitted to the Court by 
- unilateral application. 

In this context it may be noted that the dispute clause in the recent Con- 
vention on the Law of Treaties relating to the application or interpretation 
of the jus cogens (Articles 53 and 63) is not free from ambiguity. Article 
66 provides for two procedures: in paragraph (a) for arbitration or ad- 
judication, and in paragraph (b) for conciliation. It is not clear which 
procedure has priority over the other and which procedure shall be applied 

48 Loc. cit. note 10 above, at 5-6; 65 AJ.LL. 247 (1971). For comment, see Briggs, 
note 47 above, at 284-301. 


49 Annex to General Assembly Res. 1763 (XVII) of Nov. 7, 1962. GAOR, 17th 
Sess., Supp. No. 17 (A/5217) at 29. Italics supplied. 
50 48 Annuaire, note 22 above, at 382. 
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in case one party follows paragraph (a) and the other, paragraph (b). 
Furthermore, paragraph (a) merely provides that any one of the parties 
to a dispute may “by a written application submit it to the International 
Court of Justice for a decision.” 5t This is‘a far cry from conferring upon 
the Court compulsory jurisdiction.” For obviously any party is free to 
submit a dispute to the Court by a written application, and the Court will 
remove it if the other party fails to consent to jurisdiction. This has hap- 
pened in eight unrelated cases. 

Outside the United Nations, the trend seems to be also in favor of the 
liberty of states. The Charter of the Organization of African Unity fails to 
provide for judicial settlement of disputes. The Charter of the Organiza- 
tion of American States (O.A.S.) was recently revised and the discussions 
relating to dispute-settlement indicated a marked tendency toward volun- 
tarism and against obligation. Articles 23-26 and Articles 84-90 on peaceful 
settlement of disputes are very general in character and do not seem to go 
beyond fact-finding and good offices. The application of the latter depends 
normally upon acceptance by both parties to the dispute." The failure to 
achieve anything of significance evoked this eloquent comment from the 
United States Delegation: 


While the United States would have preferred that the amendments 
had given broader powers to the pertinent O.A.S. organs with respect 
to the peaceful settlement of disputes . . . it recognized that these points 
were too controversial for incorporation into a treaty which all of the 
Member States would be expected to ratify.** 


The lowest common denominator was very low indeed. 

The fact has often been commented upon that the most remarkable retro- 
gression, compared with the Permanent Court, has been in the advisory 
jurisdiction of the present Court. The Permanent Court received 27 re- 
quests between 1922 and 1942, cr between 1922 and 1935, the last year in 
which a request was made. Only two organs of the League were em- 
powered to make requests, the Assembly and the Council. In fact, all 
requests were made by the Council, five of them on behalf of the Inter- 
national Labor Organization. In the United Nations, on the other hand, 
four principal organs, two subsidiary organs of the General Assembly, 12 
specialized agencies, and the International Atomic Energy Agency—alto- 
gether 19 organs—are authorized to request advisory opinions. So far the 
General Assembly has requested 11 advisory opinions, the Security Coun- 


51 Doc. A/CONF. 39/27 (May 23, 1369), at 33. 

52 But see Briggs, note 47 above, at 308, who concludes that Art. 66(a) “provides 
for the compulsory adjudication of jus cogens issues.” In view of its history (ibid. 
at 302-309), it may be doubtful whsther it is indeed so or whether Art. 66(a) is 
merely a face-saving formula. 

53 Protocol of Amendment to the Charter of the OAS. Pan American Union, Treaty 
Series, No. 1-B, OAS Official Records, OEA/Ser. A/2, Add. 2, 1967; 64 A.J.ILL. 996 
(1970). 

54 Report of the U. S. Delegation to the Third Special Inter-American Conference, 
Feb. 15-27, 1967. Dept. of State ARA/IPA, at 38. 
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cil one, and of the 12 specialized agencies only two (UNESCO and IMCO) 
have requested opinions. 

This remarkable reluctance of specialized agencies was a topic of dis- 
cussion at an informal conference of legal advisers sponsored by the Ameri- 
can Society of International Law. It was pointed out that 


one reason for reluctance to use them [the advisory opinion proce- 
dures] has been a concern that the Court, being outside the main- 
stream of the organization’s activity, might come to decisions not fully 
sensitive to the internal requirements for effective operation. In other 
words, the detached objective lega: view may not contribute to the ac- 
tual effectiveness of the organization. Added to this is the reluctance 
of all parties, even those in a mincrity position, to force an “authorita- 
tive,’ definite, and presumably enduring interpretation when com- 
promise and flexibility may be more useful. (“It does not help that 
the application of a legal rule is legally impeccable if it is politically 
impossible.”) This is reflected in the practice of adopting informal 
legal decisions in those organizations that have a power of “authorita- 
tive” interpretation.” 


In view of this somewhat parochial attitude cf legal advisers, it would 
be unrealistic to expect that specialized agencies will make a better use 
of the Court’s advisory function in the foreseeable future. It may be 
noted that the International Bank for Reconstruction and Development 
has recently (1965) established an “International Centre for Settlement of 
Investment Disputes,” but no requests for settling any dispute have been 
submitted so far. The possibility cannot be excluded that some cases 
which otherwise might have found their way to the Court will go to the 
Center. 

Finally, the effect of the Court’s judgment in the South West Africa 
cases (Second Phase) on the Members of the United Nations should be 
mentioned. The dissatisfaction was profound and widespread. It was 
expressed in criticism of the composition of the Court and its insensitivity 
to anti-colonial and anti-apartheid sentiments as formulated in resolutions 
and declarations of the General Assembly.57 As was to be expected, this 
criticism is also reflected in learned articles. Thus in one of them it was 
said, with respect to the hopeful view that “in five or six years’ time, it 
will be realized that this (judgment) was a great turning point because 
(the Court) did not give way to political pressure,” that: 


If this Judgment proves to be a “turning point,” this will be, it is sub- 
mitted, because the Judges now teing elected, and likely to be in the 
future, come from a generation of legal scholars which recognizes the 
significance of functional and sociological approaches, and as such are 
determined to bring the Court and the law they are called upon to 
apply up-to-date and suitable for the mid-century world. If they do 


55H. C. L. Merillat (ed.), Legal Advisers and International Organizations at 10 
(1966). The words between parentheses are attributed by the editor to Edvard 
Hambro, ibid. at 8. 

56 ICSID Press Release, Sept. 29, 1969. The Convention for the creation of the 
Center has been ratified by 52 states. 

57 For a sample of the views of Members, see Gross, note 19 above, at 346-349. 
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not, then there is the danger that the Court and the world will split 
into two different schools of international law to the disadvantage of 
both and the further collapse of the rule of law.® 


It is too early to say what the reaction will be to the Court’s most recent 
judgment in the case of the Barcelona Traction Company.® The judgment 
in the North Sea Continental Shelf case © has not provoked violent criti- 
cism on one side or excessive praise on the other. In any event, it has 
helped the parties to come to an amicable resolution of their respective 
claims. On the Danish side it was said that 


In the present Judgment, the Court has proved extremely restrictive 
in its attitude towards the progressive development of international 
law. Viewed abstractly as a theoretical proposition, the restrictive 
concept of a E law appears highly justified. It is not to be 
expected that States will esteem a court which by its judgments im- 
poses obligations which the States have not expressly or tacitly accepted 
as legally binding.* 
On the German side it was emphasized that the Court has avoided 
rigidity and tried to find a just and equitable solution. “In this sense,” it 
is said, “the judgment represents one of the highest achievements of in- 
ternational jurisprudence and will significantly enhance confidence in the 
potential of international dispute settlement.” © 

It may be fitting to close the presentation of regressive tendencies in in- 
ternational peacemaking on this optimistic note. It may be noted in pass- 
ing that the Court has achieved its best results when it applied the law and 
did not engage in judicial lawmaking in a pronounced manner. While 
the judicial function made no spectacular advance in the last 25 years and 
the optimistic forecasts of the great rôle it was to play in maintaining peace 
were not fulfilled, it held its ground and fared better than the political 
procedures of the United Nations for the settlement of disputes. The ques- 
tion is whether the absence of contentious cases on its docket is the sign 
that the stagnation and regressive trend have now extended to the Court 
or whether it is merely a fortuitous lull without portents for its future. 

It may be noted in this context that, whereas the number of arbitral de- 
cisions since 1945 was not spectacular, it was not insignificant, although 
it is probably true that, as the Secretary General of the United Nations 
pointed out, “most of them concerned minor questions, many of them of 


58 L, C. Green, “The United Nations, South West Africa and the World Court,” 7 In- 
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la Mer du Nord,” 6 Revue Belge du Droit International 44—78 (1970). 

62 E. Menzel, “Der Festlandsockel der Bundesrepublik Deutschland und das Urteil des 
Internationalen Gerichtshofs vom 20. Februar 1969,” 14 Jahrbuch für Internationales 
Recht 13-121 at 96 (1969). 63 Gross, note 19 above, at 370 ff. 
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a commercial nature, which were not in the least likely to disturb peace 
and security.”°* The total figure is 22, including the Gut Dam claim, 
which was before a United States-Canada Claims Tribunal but was settled 
by negotiations. In addition, there were three Postal Arbitrations, and 
many cases were settled by various Conciliation Commissions or Property 


Commissions established pursuant to peace treaties terminating the second 
World War.* 


M 


TuE COURT AT A CROSSROADS 


The choice is thus presented: Should one opt for remedial action in im- 
proving procedures and opening new ways of access to the Court or should 
one opt for what may appear to be structural changes? In substance, one 
has to make up one’s mind whether the Court can make a greater contri- 
bution to the clarification, and thereby to the development of international 
law, by relying on states as its clientèle in contentious cases, and interna- 
tional organizations in advisory proceedings, or whether a new and addi- 
tional function should be conferred upon the Court. Those who argue in 
favor of the first alternative remain in the tradition of the Hague system. 
Those who prefer the latter would appear as advocating a progressive step, 
the first since 1899, if one leaves cut of account the permanency of the 
Court along with optional, compulsory and adviscry jurisdiction introduced 
by the League about 50 years ago. Important as these innovations were 
and continue to be, they were in line with the thinking of 1899 that ar- 
bitration and adjudication were civilized substitutes for war for the solution 
of conflicts between states. More imaginative innovations may be needed to 
take into account the unprecedented interdependence of states in their inter- 
national relations, due above all to the phenomenal growth of transnational 
activities of individuals and corporations. Here is a resource of the first 
magnitude which has never been tapped for international judicial business. 
In order to tap this natural resource, it seems necessary to establish a link 
between the traditional forum of litigation, national tribunals, and the 
international forum, the World Court, in cases of international law, con- 
ventional and customary. Such a link has been established in the Euro- 
pean Communities between the Court of Justice and the domestic tribunals 
of the six member states. Reviewing that Court and the Court of Human 
Rights, Jenks suggested that “the jurisdiction and procedures of the Euro- 

64 Introduction to the Annual Report of the Secretary General on the Work of the 
Organization, June 16, 1969-June 15, 1970 (A/8001/Add. 1), at 38. 

85 U.N. Reports of International Arbitral Awards, Vols. 12-16. The figure of 22 
includes the Ottoman case which was settled in 1956 by a tribunal of the Permanent 
Court of Arbitration. The figure given by the Secretary General is 14. Ibid. 

66 The Commissions and number of cases decided are as follows: France—Italy: 284; 
Italy—-U.S.A.; 235; Italy-Netherlands: 1; United Kingdom—Italy: 190; U.S.A—Japan: 8; 
Netherlands—Japan: 2; United Kingdom—Japan: 7; Arbitral Commission on Property, 
Rights, and Interests in Germany: 52; Arbitral Tribunal for the Agreement on German 


External Debts, Italy-Switzerland: 1. This material is as of 1962 and culled from the 
source cited in note 65 above. 
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pean tribunals and those of the International Court represent different 
epochs in the development of international adjudication.”® 

This is indeed so, inasmuch as the International Court is the outgrowth 
of the Hague system and its concern is with inter-state relations governed 
by law. The concern of the new European Court, however, is not limited 
to inte=-state relations and inter-state conflicts, but extends to interpersonal 
(natural and juristic) relations and relations between individuals, the states 
and international organizations governed by law. The function of the 
European Court is to ensure that the law be applied uniformly throughout 
the European Community. The new function for the World Court, it is 
suggested, should be that of an authoritative interpreter of that part of in- 
ternational law, largely conventional, which governs business transactions 
and ths relations between individuals, both natural and corporate, inter 
se, and between them on the one hand and states on the other. Relations 
between individuals who are international civil servants and international 
organizations are already to some extent within the purview of the Court, 
but there is room for improvement even here. | 

It is not suggested that, as one epoch succeeds another, the traditional 
function of the Court should be replaced by the new function. What is 
suggested is that, first of all, the idea should be explored whether, to what 
extent, and in what ways the new function could be grafted on the old 
one. There is no reason to assume, in the present submission, that the two 
functions are incompatible. The International Court, subject to a slight 
amendment in its Statute, could discharge both functions and thus establish 
a central position in the vastly expanded and still expanding area of trans- 
national activities. There is no need for a multiplicity of tribunals whose 
jurisprudence, far from bringing uniformity and predictability in the inter- 
pretaticn of the law, might merely contribute to its fragmentation. 

An extension of the Court’s jurisdiction along the lines tentatively indi- 
cated above should be considered on its merits in spite of the retrogressive 
tendencies in the General Assembly of the United Nations manifested in 
connection with the supervision of the application of the International 
Covenant on Civil and Political Rights. As adopted this Covenant gives 
states parties the option under Article 41 to allow the Human Rights Com- 
mittee to receive claims of one state party against another state party that 
the latter is not fulfilling its obligations under the Covenant, provided 
both parties have accepted the Committee’s competence to consider such 
claims. The Committee may offer its good offices to the parties, make a 
report, or, under Article 42, refer the claim with the consent of both parties 
to a Conciliation Commission. The Commission may in turn try to bring 
about an “amicable solution” and, failing this, submit a report embodying 
its views on the possibilities of an amicable solution.*® An Optional Pro- 
tocol opens the possibility for individual claims against a state party which 

67 Jenks, note 2 above, at 148. See p. 308 below. 


68 General Assembly Res. 2200 (XXI) of Dec. 16, 1966. GAOR, 21st Sess., Supp. 
No. 16 (A/6316), at 57; 61 A.J.LL. at 882 (1967), 
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is also a party to the Protocol.®*° More far-reaching proposals to provide 
for a reference of legal questions raised in claims by states against states, 
or individuals against states, to the Court by means of a request for an ad- 
visory opinion were rejected.”° This is a far cry from the optional pro- 
visions which make possible recourse to the European Court of Human 
Rights in order to obtain a judgment and not merely an advisory opinion.” 
However, failure in one area does not necessarily preclude success in an- 
other. Progress does not thrive on defeatism. 

In accordance with these considerations it is proposed to explore some 
of the ways and means for enhancing the Court’s traditional, Hague system, 
function ™ and of grafting a new function on the old one.” 


IV 


BUILDING CONFIDENCE IN THE COURT 


Leadership is required for any improvement in the existing situation. 
It may be possible to make some headway by means of a General Assembly 
resolution, or, what will be more difficult, by means of an amendment to 
the Statute of the Court, or by filling the present vacuum by submitting 
some contentious cases to the Court. In any event, no progress is likely to 
materialize unless one of the leading Powers or a group of Powers takes 
the necessary initiative. In view of its adamant stand vis-à-vis the Court 
and the judicial function in general, the Soviet Union and its bloc must 
be ruled out, although its acquiescence in some changes of the Statute may 
become necessary, This leaves the United States and the group of liberal, 
democratic nations with a tradition of arbitration and adjudication, as well 
as those new nations which through their acceptance of the compulsory 
jurisdiction have manifested their sense of appreciation of the judicial 
function. 

The United States, however, has precluded itself from playing an active 
réle in the promotion of judicial settlement through the Court. The United 
States Declaration of August 14, 1946, struck a most_damaging blow at 
the Court. It expresses a virtually total lack of confidence in the Court. 
To be sure, other states hedged with reservations their acceptances of the 
Court’s compulsory jurisdiction, but they had enough confidence in the ob- 
jectivity and impartiality of the Court to let it decide whether these reser- 
vations were applicable in a given case. The United States expressed its 
total lack of confidence in the Court by claiming for itself the right to 
determine whether its reservations applied in a given case. The United 
States may or may not have foreseen—as one of its imitators, France, has 
certainly not—that what it claimed for itself it was bound to concede to its 

69 GAOR, 21st Sess., Supp. No. 16 (A/6316), at 59; 61 A.J.LL. 887 (1967). 

70 Gross, note 19 above; at 424. 

71 The text of the relevant provisions is reproduced in Brownlie, Basic Documents in 
International Law at 194-219. The American Convention on Human Rights, “Pact 
of San José, Costa Rica” signed Nov. 22, 1969, follows the European model. ©O.A.S. 


Official Records, OEA/SER. A/16, Articles 33-73. 
72 See below, p. 302 ff. 73 See below, p. 308 ff. 
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adversary. This is not relevant here. Nor is it relevant whether, as.Judge’- 
Lauterpacht argued in the Interhandel case,* the whole Declaration was. 
invalid because it was incompatible with the principle of customary inter- 
national law, of which Article 36(6) of the Statute is the expression, namely, 
that in case of a challenge to its jurisdiction, “the matter shall be settled 
by the decision of the Court”; or whether, as I have argued, only the self- 
judging clause in the Declaration is invalid.” What does matter is that 
any United States representative who raised the issue of the present stale- 
mate in the contentious jurisdiction of the Court would decidedly lack 
credibility in the General Assembly or in any other forum. A state which 
would encourage other states to show confidence in the Court must itself 
show confidence. And this no United States representative can do as long 
as the present reservations stand.”* Therefore, if there is any validity in the 
considerations set out above, these reservations must be removed. They 
are unnecessary; they offer no protection to the United States; and they 
show lack of confidence in the Court. Moreover, the self-judging reserva- 
tion is violative of a cardinal principle of the international judicial process, 
so essential and so widely accepted that it could rank as a peremptory norm 
of international law, and the reservation on multilateral treaties shows 
merely lack of knowledge of the Statute of the Court and particularly of 
its Article 63. l 

It has been said that, asthe reservations originated in the Senate of the 
United States, the initiative for their repeal must come from the same 
body. It is not necessary to express an opinion on the merits of this argu- 
ment: It may be valid as far as it goes or it may be merely a pretext for 
tolerating an unworthy situation, or it may have elements of both. How- 
ever, it is certainly within the authority of the Executive Branch of the 
Government to give notice to terminate the Declaration of August 14, 
1946, and to submit a new Declaration to the Senate for its advice and 
consent. First steps must come first, and surely the claim of the United 
States to be the champion of the free world and a staunch advocate of the 
rule of law in international relations will have a hollow ring unless and 
until the United States removes those crippling reservations. Other gov- 
ernments have done so, but what other governments have done is no sub- 
stitute for the initiative which the United States should take for its own 
sake and in order to break the present deadlock.” 

74 [1959] I.C.J. Rep. 6 at 101. 75 Gross, note 40 above, at 375 £. 


76 The Declaration provides: 
“,.. that this declaration shall not apply to 


(a) disputes the solution of which the parties shall entrust to other tribunals by 
virtue of agreements already in existence or which may be concluded in the future; or 

(b) disputes with regard to matters which are essentially within the domestic juris- 
diction of the United States of America as determined by the United States of America; 
or 

(c) disputes arising under a multilateral treaty, unless (1) all parties to the treaty 
affected by the decision are also parties to the case before the Court, or (2) the United 
States of America specially agrees to jurisdiction.” 1969-1970 LC.J. Yearbook at 80. 

77 Tt may be recalled that in 1959 the Institute of International Law called for the 
withdrawal of self-judging reservations and called attention to the judgments given 
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*. sBefore closing this section it is important to note some encouraging in- 
dications of renewed interest in the Court. The Secretary of State of the 
United States, Mr. William Rogers, has called for greater use of the Court’s 
advisory and contentious jurisdiction and has made some constructive 
proposals; most of which will be found elsewhere in this essay.7® The 
Secretary General of the United Nations, U Thant, regretting the infre- 
quent use of the Court, appealed “to the Members to give serious con- 
sideration to the advantages of a final settlement by an impartial tribunal 
on the basis of the law binding on both sides” and encouraged Members to 
accept the compulsory jurisdiction of the Court “with as few reservations 
and limitations as possible.” "° Finally, mention should be made of the 
initiative of several delegations to the 25th Anniversary Session of the 
General Assembly proposing the establishment of an Ad Hoc Committee 
to undertake “an appropriate study with a view to enhancing the effective- 
ness of the Court” which would complement the study of the Rules of 
Court on.which the Court has been engaged for several years. The As- 
sembly decided by a resolution adopted unanimously on December 15, 1970, 
to defer the proposal until the next session; but it authorized the Secretary 
General to request the Members to submit their views and suggestions con- 
cerning the rôle of the Court; it invited the Court, should it so desire, to 
state its views; and it requested a comprehensive review by the Secretary 
General,’ 


V 


DEPOLITICIZING THE RECOURSE TO THE COURT 


It is generally agreed that adjudication by the Court ensures the great- 
est degree of objective and impartial consideration of an international 
dispute on the basis of the law.®* Political factors are involved, however, 
in the election of judges, possibly in the framing of a compromis, but above 
all in the decision whether or not to choose the judicial method or another 
method which may be available. It has been said that one of the factors 
which impedes recourse to the Court, particularly by unilateral application 
in reliance upon compulsory jurisdiction, is the consideration that such 


and the opinions expressed in the Norwegian Loans and Interhandel cases, 48 Institute 
of International Law,.Annuaire 381 (1989, IL); reproduced in 54 A.J.LL. 136 (1960). 

78Jn particular he proposed consideration to giving additional intergovernmental 
and particularly regional organizations as well as states access to the advisory jurisdic- 
tion. He also suggested greater use of chambers and summary proceedings. In his 
view chambers could meet outside The Hague and chambers could be established for 
handling disputes arising within the Latin American, Asian and African regions. “The 
Rule of Law and the Settlement of International Disputes,” 62 Dept. of State Bulletin 
623 f. (1970); printed in 64 A.J.LL. 285 f. (September, 1970). 

79 Introduction to Annual Report of the Secretary General on the Work of the Or- 
ganization, June 16, 1969-June 15, 1970, GAOR, 25th Sess., Supp. No. 1 (A/8001/ 
Add. 1), at 38. 3 

80 See Doc. A/8042 of Aug. 14, 1970, and the same, Add. 1 and 2. 

81 Res, 2723 (XXV), U.N. Press Release GA/4355 (Dec. 17, 1970), Pt. VII, p. 32. 
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action may be regarded as an unfriendly act by the respondent governnient. 
This is not an idle exaggeration of the sensitivity of states. At the inaugu- 
ration >f the Hague system it was found necessary to stipulate that the 
offer of good offices and mediation and the advice offered to conflicting 
parties “to have recourse to the Permanent Court, can only be regarded as 
friendly actions.” 83 

It would be extremely difficult to provide factual proof that governments 
have refrained from having recourse to the Court for fear of offending the 
susceptibilities of their adversaries. However, the Institute of International 
Law, which includes members of the legal and political elite, found it 
desirable and perhaps even necessary to declare in 1959 that recourse to 
the Court constitutes “a normal method of settlement of legal disputes” as 
a conse uence of paragraphs 3 and 4 of Article 2 of the Charter, and that 


Consequently, recourse to the International Court of Justice or to an- 
otker international court or arbitral tribunal can never be regarded as 
an unfriendly act towards the respondent State.** 


Inasmuch as the Court is a descendant of the Hague system, it makes 
sense tc go back to it in order to advance beyond it. An appeal along the 
lines of the Institute’s resolution may therefore be the logical first step 
in order to get the Court off dead center. The appeal should come from 
the General Assembly and be addressed to all states. It should contain 
two simple propositions: first, that the Court is open to all states members 
of the international judicial community, and, second, that recourse to the 
Court shall never be regarded as an unfriendly act when other procedures 
for reso_ving legal disputes have failed. 

There are two additional reasons for a resolution of this kind. First, 
the General Assembly has not expressed itself on the Court since its Resolu- 
tion 171(II) of November 14, 1947, which called upon the Members and 
organs of the United Nations and specialized agencies to make greater 
use of the Court’s contentious and advisory jurisdictions. This resolution 
had no apparent impact upon the Members and organs. The proposed 
resoluticn, like that of 1947, would state a general principle. The second 
reason is that the Declaration on Friendly Relations is silent on the Court, 
although it is eloquent on the liberty and sovereignty of states. It might 
be well to remind the members of the international legal community that 
resort tc the Court, whether by means of a special agreement or a uni- 
lateral application, is not a surrender but an exercise of sovereignty. The 
proposed resolution would remind the members that judicial settlement 
is one of the options and that use of this option can never be regarded as 
an unfriendly act. This is implicit in Article 33, which is restated in the 
Declaration on Friendly Relations. The time has come to make it explicit. 
It is alsc implicit in Article 92(1) whereby the Court is instituted as “the 

83 Arts. 3 and 27 of the Convention for the Pacific Settlement of International Dis- 
putes, Scatt, note 12 above, at 43, 61. See also Philip C. Jessup, “International Litiga- 
tion as a Friendly Act,” 60 Columbia Law Rev. 24-34 (1960). 


84 48 Institute of International Law, Annuaire 381 (1959, II). Reproduced in 54 
A.J.LL. 166 (1960). 85 Jenks, note 2 above, at 108. 
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principal judicial organ of the United Nations,” that is, of the Members of 
the United Nations. | 

_ Finally, it may be worth while to ponder the question whether the pro- 
posed resolution or another resolution should remind the Security Council 
of Article 36(3). The fact that this clause was used only once (Corfu 
Channel case) in nearly twenty-five years is eloquent testimony to the high 
degree of the politicization of the handling of international disputes by the 
United Nations. More frequent use of this option available to the Security 
Council would be an essential first step in its depoliticization. 

The appeal outlined above may appear as weak compared with “an 
appeal for general ratification of the Optional Clause, with no conditions 
except reciprocity and the exclusion of disputes arising out of the past and 
belonging thereto.” 5 However, in this writer’s view such an appeal would 
be premature and likely to fall on deaf ears, as did the 1947 resolution of 
the General Assembly. Such an appeal might well be considered at a later 
stage, when the present situation is unfrozen and some momentum gained 
in recourse to the Court. 


VI 
POSSIBLE APPROACHES AND SOME PROPOSALS 


Proposals for facilitating and encouraging recourse to the Court in con- 
tentious and advisory proceedings fall into two categories: those which in- 
volve a change in the Statute and those which do not. Changes in the 
Statute are equivalent to amendments of the Charter (Article 69 of the 
Statute) and require “a vote of two thirds of the members of the General 
Assembly” and ratification by two thirds of the Members, including all the 
permanent members of the Security Council (Article 108 of the Charter). 
The initiative may come from Members or from the Court (Article 70 of 
the Statute). The Court has already taken such an initiative for amend- 
ing Articles 22(1), 23(2) and 28 of its Statute, which provide that the 
seat of the Court shall be at The Hague.®” 

It may be possible to devise some changes with respect to access to the 
Court or procedural matters which do not necessarily involve formal 
amendments. There is some flexibility in this matter under Article 36(1) 
of the Court’s Statute: 


The jurisdiction of the Court comprises all cases which the parties 
refer to it and all matters specially provided for in the Charter of the 
United Nations or in treaties and conventions in force. h 


It has been pointed out that the Permanent Court for fourteen years, 
from 1922 to 1936, delivered advisory opinions at the request of the Council 
of the League, in spite of the fact that the Statute which was in force 
during the period was silent on the subject of advisory proceedings.®* The 


86 Jenks, note 2 above, at 109 and 124-125, 

87 Report of the International Court of Justice, August 1, 1968-July 31, 1969, GAOR, 
24th Sess., Supp. No. 5 (A/7605) at 3, 5. 

88 Hudson, note 32 above, at 210-213; Jenks, note 2 above, at 127. 
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1922 Rules of the Court contained provisions for advisory proceedings and 
these were included in the Revised Statute of 1936.8° The Statute of the 
Permanent Court did not include in its Article 36 a specific reference to 
the Covenant; the Covenant, being Part I of the Treaty of Versailles, was 
covered by the words “treaties and conventions in force,” and Article 14 
of the Covenant dealt with advisory opinions. Relying on this precedent 
and on the broad scope of Article 36, paragraph 1, it has been asked 
whether some innovations in procedure and remedies might be brought 
about “by means of an instrument or instruments supplementary to the 
Statute giving jurisdiction in respect of matters provided for in treaties and 
conventions in force within the meaning of Article 36.” °° 

A simple and well-known example is the provision in some agreements 
between states, such as the General Convention on the Privileges and Im- 
munities of the United Nations, and in agreements between states and 
international organizations, such as the Headquarters Agreement between 
the United States and the United Nations, which attach binding force to 
the advisory opinions of the Court. In the UNESCO case the Court stated 
that “the fact that the Opinion of the Court is accepted as binding provides 
no reason why the Request for an Opinion should not be complied with.” ° 
This case is also authority for the proposition that the requested opinion 
may in fact relate to a dispute between individuals and international or- 
ganizations. ** 

The Committee on Applications for Review of Administrative Tribunal 
Judgments, established by General Assembly Resolution 957(X) of Novem- 
ber 8, 1955, which was authorized to request advisory opinions in certain 
defined circumstances and with defined consequences, is a useful precedent. 
It has been suggested that, drawing upon this, the General Assembly might 
“create an organ of the United Nations specially for the purpose of re- 
questing advisory opinions in defined circumstances, instruct such an organ 
to request an opinion whenever satisfied that certain conditions exist, and 
make such an opinion binding on the parties substantively interested in 
the matter.” °° Such a method of “outflanking” Article 34 of the Statute 
of the Court, which provides that “only States may be parties in cases 
before the Court,” could be used in disputes between individuals and or- 
ganizations, and between states and organizations or individuals. 

Such an organ might also be used in order to obtain, on the basis of an 
appropriate instrument, an interpretation of the instrument in a case aris- 
ing before a domestic tribunal of a party. It could be provided in the 
instrument that the advisory opinion would have the effect of a declaratory 
judgment ® or simply that it would be binding upon the domestic court. 

It has been suggested that international organizations other than special- 
ized agencies might be authorized to request advisory opinions of the 

89 Hudson, note 32 above, at 680-681, 730-732. 

90 Jenks, note 2 above, at 124, $1 [1956] LC.J. Rep. 77 at 84. 
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ternational Court of Justice: Question of Equality between the Parties,” 52 A.J.LL. 
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Court. It may be noted that Article 96(2) of the Charter provides that 
organs of the United Nations other than the General Assembly or the Se- 
curity Council and organs of specialized agencies may be authorized to 
request advisory opinions. In fact the International Atomic Energy Agency, 
which is not a specialized agency of the United Nations, has received this 
authorization. This may not appear to be strictly in accordance with 
Article 96(2). However, Article 65{1) of the Statute is broader than Ar- 
ticle 96(2) of the Charter and it could be argued that the Court would 
be guided by its Statute rather than by the Charter. Article 65(1) pro- 
vides that: 


The Court may give an advisory opinion on any legal question at the 
request of whatever body may be authorized by or in accordance with 
the Charter of the United Nations to make such a request. 


It all depends on how strictly the Court would construe the words “in ac- 
cordance with the Charter.”. This is obviously a doubtful point. However, 
since the General Assembly saw fit to authorize IAEA to request advisory 
opinions, there is no reason why the Assembly could not, if requested, au- 
thorize regional or functional organizations to request advisory opinions 
of the Court upon any legal question.** 

Finally the suggestion has been made that the Court could handle re- 
quests for advisory opinions before chambers, already constituted or to be 
constituted ad hoc (Article 26(2) of the Statute), or by summary pro- ` 
cedure (Article 29 of the Statute).°’ Usually the Court has been able to 
render an opinion within a year of the request, and it may not be easy to 
accelerate the advisory proceedings very much. Furthermore, some stretch- 
ing may be required to apply the procedure before chambers or the sum- 
mary procedure to advisory proceedings. However, the Court would seem 
to have ample authority under Article 68 of the Statute to apply provisions 
governing contentious cases in its advisory function. 

In this connection attention may be drawn to a provision in the Statute 
which has never been used in contentious cases but which may assume 
importance in connection with a wider use of the advisory function by re- 
gional organizations and specialized agencies. Article 30(2) of the Statute 
reads: “The Rules of the Court may provide for assessors to sit with the 
Court or with any chambers, without the right to vote.” According to 
Article 7(1) of the Rules of the Court, 


The Court may, either upon its own initiative or upon the request of 
a party made not later than the end of the written proceedings, decide, 
for the purpose of a particular case, to appoint assessors to sit with 
it but without the power to vote. 


The remaining paragraphs of Article 7 deal with the selection and appoint- 
ment of assessors by secret ballot. The same procedure applies to the ap- 
pointment and selection of assessors by chambers. According to Article 8 
of the Rules the assessors shall make a declaration which is substantially 


96 Jenks, note 2 above, at 160; and Rogers, note 78 above. 
97 Ibid. 
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identical with that required of members of the Court by Article 20 of the 
Statute and Article 5 of the Rules. It is well to recall that the Court has 
also the power to carry out an inquiry or call for an expert opinion (Article 
51 of the Statute and Articles 54 and 57 of the Rules). Unlike such ex- 
perts, the assessor may participate in the private deliberations of the Court 
and in this fashion, presumably, in the drafting of the judgment. 

The legal advisers of specialized agencies have appeared reluctant to use 
the advisory function of the Court on the ground that the Court, “being 
outside the mainstream of the organization’s activity, might come to de- 
cisions not fully sensitive to the internal requirements for effective opera- 
tion.” °% This is certainly a legitimate concern. It is believed that the 
use of assessors and possibly also of experts should go a long way toward 
providing the Court or one of its chambers with the sort of expertise which 
would enable the Court to appreciate the particular sensitivities of any 
functional agency. In truth, there may be some advantage in seeking the 
legal opinion of a relatively detached but knowledgeable tribunal. In any 
event the point here is that, pursuant to Article 68 of the Statute and the 
corresponding Article 82 of the Rules, the Court would seem to have au- 
thority to use assessors and experts in advisory proceedings. 

There are also possibilities for developing reccurse to the contentious 
jurisdiction of the Court which do not require explicit changes of the 
Statute. One improvement is seen in accelerating the process of litigation. 
The Court is sensitive to the issue. Barcelona Traction is the landmark 
case and provoked some comment from the Court in its judgment.t*t Such 
inordinate delays which increase the cost of litigation are due to the parties 
in the first place, but there may be opportunities for the Court in co-opera- 
tion with the parties to expedite the written and often repetitious oral 
phase of the proceedings. The Statute provides that “the hearings shall 
be under the control of the President” (Article 45), but it is well known 
that this control has been nominal in most cases. 

Article 29 requires the Court to set up chambers for summary procedure. 
It has been proposed that summary proceedings could be held before the 
full Court at the request of the parties or if provided for in instruments.*° 
This is neither specially provided for nor excluded by the Statute. How- 
ever, Article 82(2) of the Rules provides that “If the Court is of the opinion 
that a request for an advisory opinion necessitates an early answer, it shall 
take the necessary steps to accelerate the procedure.” What is possible 
for advisory proceedings without a special clause in the Statute should be 
possible in contentious cases with the consent ad hoc of the parties or in the 
applicable jurisdictional clause. The Court has resources, hitherto largely 
untapped, for speedier conduct of its business in Article 49 of the Statute: 

98 Merillat, note 55 above, at 10~11. 

99 On the status of international organizations in relation to the Court see Jenks, 
note 2 above, at 185-208. 

100 Leo Gross, “The Time Element in the Contentious Proceedings in the Interna- 
tional Court of Justice,” 63 A.J.LL. 74-86 (1969). 


102 [1970] LC.J. Rep. 3 at 6. See also Separate Opinions of Judges Fitzmaurice, at 
113, and Jessup, at 221. 102 Jenks, note 2 above, at 132. 
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“The Court may, even before the hearing begins, call upon the agents to 
produce any document or to supply any explanations. Formal note shall: be 
taken of any refusal.” In using the possibilities opened up by this clause the 
Court would be in a position to develop contacts with the parties which 
might expedite the proceedings without depriving them of their “day in 
court,” as it were. 

Other proposals on access to the Court would take the “adversary” out 
of contentious proceedings. A jurisdictional clause could be inserted in a 
treaty providing that proceedings instituted thereunder by one party would 
be regarded “as proceedings instituted jointly for the determination of a 
question rather than as proceedings instituted by an applicant against a 
respondent.” The question could be defined, if necessary, “under the con- 
trol of the Court by an officer acting on its behalf.” 1° This approach is 
hardly distinguishable from proceedings instituted pursuant to a special 
agreement. In such proceedings there are no adversaries in the sense of 
applicant and respondent, and the procedure has the added advantage that 
the agreement defines the question on which the Court is requested to rule 
and, conceivably, the law to be applied°* Usually the subject matter of 
a special agreement is a concrete dispute, in the sense of a difference be- 
tween the parties as to their respective rights. However, there is no rea- 
son why the special agreement should not invite the Court to define the 
legal principles on the basis of which the parties shall seek a settlement 
rather than provide the solution itself. 

An example of this sort of approach is the recent North Sea Continental 
Shelf case. This case came before the Court by means of Special Agree- 
ments concluded on February 2, 1967, between Denmark and the Federal 
Republic of Germany and between the Federal Republic and The Nether- 
lands. Differences having arisen between the parties concerning the de- 
limitation of their shares in the continental shelf in the North Sea, the 
parties requested the Court “to decide the following question: What prin- 
ciples and rules of international law are applicable to the determination | 
as between the Parties of the area of the continental shelf in the North 
Sea which appertains to each of them... .” 

In the Special Agreements the parties also agreed that they “shall delimit 
` the continental shelf in the North Sea as between their countries by agree- 
ment in pursuance of the decision requested from the International Court 
of Justice.” 1 The Court was not asked to resolve the dispute—that is, 
it was not asked to delineate the boundaries, this task being reserved to 
the parties. The Court in its judgment of February 20, 1969, laid down 
applicable principles and rules of international law and also “the factors 
to be taken into account in the course of negotiations.” 1° The dispute was 

103 Jenks, note 2 above, at 155. The model for this is the Master of the Supreme 
Court of England and the juge d'instruction in France. 

104 The parties could certainly agree that the Court apply provisions of a treaty even 
though the treaty has not been ratified by them or, if ratified, has not yet entered into 
force. This would seem compatible with the language of Art. 38, par. 1 a, of the 
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eventually settled by negotiations between the parties. The method 
adopted by the parties in this case is a useful precedent for the future. 

Another procedure would also require the prior consent of the states to 
an instrument providing “for the citation of nominal respondents.” Thus 
an agreement might authorize any party to bring before the Court ques- 
tions relating to the interpretation or application of the agreement, naming 
“automatically . . . as respondent all the other parties to the instrument.” 
The respondents having thus been named, all or some could appear before 
the Court; and if none appeared, judgment would be given by default.2* 

A similar approach (advance consent in a treaty) could be used for ob- 
taining judgments relating to the interpretation of constituent instruments 
of international organizations, through ex parte proceedings. This method 
avoids naming any other party to the treaty as respondent, but in accord- 
ance with Article 34(3) of the Statute the organization concerned would 
be notified, and in virtue of Article 63 of the Statute, any interested state 
could epply to the Court for permission to intervene.‘ The interests of 
the organization and of states concerned could be fully safeguarded in 
this manner. 

The zeature common to these proposals is that they depend upon consent. 
In that respect they are analogous to proceedings based upon special agree- 
ments, in which there are no adversaries in the sense of proceedings in- 
stituted by unilateral application. But they depend upon prior consent, 
given in advance of a dispute or question, as do proceedings instituted by 
unilateral application. They require, in short, a jurisdictional clause of 
a special kind, the distinctive virtue of which is that they permit institution 
of contentious proceedings by unilateral application not directed against 
any particular state. Through this device it is hoped to overcome the 
hesitation of a state to call another state before the Court and thus appear 
as committing an unfriendly act toward it. Such procedures may well be 
criteria of a mature system of law, even though they start from the premise 
of the immaturity of the states or, at the lowest, of their extreme sensitivity. 

In the same manner, that is, through a separate instrument or clauses in 
conventions, states could agree to accept as binding provisional measures 
indicated by the Court pursuant to Article 41(1) of the Statute. It will 
be recalled that in the Anglo-Iranian Company case the question of the 
legal efect of such measures was controversial, znd the matter has not 
yet been clarified. Short of amending the Statute, states would generally 
in a treaty, or perhaps even in special agreements, agree to accept pro- 
visional measures as binding. In view of the frequently protracted nature 
of litigation, an agreement of that sort would make sense and might en- 
courage states to have recourse to the Court, knowing that their interests 
would be protected pending the final disposition of the case. 

It remains to note that most of these proposals were discussed by an 
informal study group on the International Court of Justice. The group 
was unable to consider all of them in detail but there was support particu- 


107 Jerks, note 2 above, at 157 £. 108 Ibid, at 156-157. 
109 Ibid, at 157-158. 
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larly for an extension and wider use of advisory proceedings. The study 
group was convinced, as was the Institute of International Law, that one 
way of promoting progress was through the dissemination of a “wider and 
more thorough knowledge of the working and decisions of the Interna- 
tional Court of Justice and other international courts and tribunals” and 
that public and private national and international bodies can play an im- 
portant rôle in this task.4° 


VII 
COMPOSITION OF THE COURT 


Confidence in the Court, its impartiality and objectivity has been widely 
identified as a crucial factor in the réle which it might play in the chang- 
ing pattern of international relations. In this context the composition of 
the Court is of central significance. The principles and procedures gov- 
erning the composition of the Court are contained in Chapter I (Articles 
2-33) of the Statute. There has been on the whale satisfaction with the 
composition of the Court through the application of these principles and 
procedures, but there has also been consideration of proposals designed 
to ensure the independence of the Court from political and other influ- 
ences.“+ Some of the desired objectives might be attained by means of 
General Assembly resolutions, which Members would be free to accept as 
binding and act accordingly. Others might require an amendment of the 
Statute. Judge Huber suggested that the former method would be accepta- 
ble in matters which by the Statute are left to the discretion of the Mem- 
bers, such as the functioning of the national groups for the nomination of 
candidates for the Court. Some of the more significant considerations will 
be discussed below. 


1. Qualification of Judges 
(Articles 2 and 9 of the Statute) 


The basic principle is in Article 2, which states the personal and pro- 
fessional requirements: high moral character, eligibility to highest judicial 
office, recognized competence in international law.“* Such persons should 
be elected “regardless of their nationality.” Article 9, however, reminds the 
electors that “in the body as a whole the representation of the main forms 
of civilization and of the principal legal systems of the world should be 
assured.” In a perfect world such a combinatian of factors would present 
no insuperable problem. In the actual world of the United Nations na- 
tionality has always been a factor-—nationals of the Four Big Powers were 
always elected—a fact which provoked no criticism, as nationality seemed 
‘to go hand in hand with the other requirements. However, generally 
speaking, the feeling arose that the “forms and systems” requirement 

110 48 Annuaire at 380-386 (1959). 

111 M, Huber, 45 Institute of International Law, Session of Aix-en-Provence, Annuaire 
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seemed of greater concern to the electors than the personal and professional 
requirements. In the climate of the United Nations all requirements. tended 
to be submerged in the considerations which generally govern elections, 
namely, the preference for representation of voting blocs, regional and/or 
social, economic and political “affinity” groups. As the balloting is secret, 
it would be impossible for an outsider to test the validity of this feeling. 
However, an outspoken demand exists for a more equitable representation 
in the Court of various political and social systems,"** which are not men- 
tioned anywhere in the Statute. 

Indeed from Table 1 a shift in the geographical origins or affiliations of 
judges can be detected.“* The most striking expression of this can be 
seen in the election of one judge from Africa in each of the last three 
triennial elections. By comparison there are two judges from Latin America 
and two from Western Europe (apart from judges from the United King- 
dom, the U.S.A. and France). No judge from a non-Member State has 
ever been elected, although candidates of outstanding ability and com- 
petence have been nominated. 

The Secretary General of the United Nations, U Thant, stated that the 
present composition of the Court satisfies not merely the requirements of 
representation of the main forms of civilization and the principal legal 
systems, “but, even from the geographic standpoint, it may be noted that 
the composition of the Court is exactly the same as that agreed on in 1963 
for the Security Council. Since the composition of the Council is gen- 
erally considered balanced, there appears little justification for objecting 
to that of the Court.” 15 

The question, then, has arisen whether somehow the political climate 
pervading the United Nations can be eliminated and the pre-eminence of 
the “character” and “competence” requirement can be established over the 
' “forms and systems” requirement. With this end in view the Institute of 
International Law made two suggestions, one relating to the election process 
itself and the other concerning the relation between Articles 2 and 9. 
After rejecting radical proposals (such as that Article 9 be altogether elimi- 
nated or at least that the words “principal legal systems,” which had come 
to be regarded as a synonym for geographical areas, be deleted) the In- 
stitute adopted in 1954 the following resolution: 


Without prejudice to the need for maintaining a certain geographical 
representation within the International Court of Justice, as provided 
for in Article 9 of the Statute, judges of the Court should be elected 
primarily on the basis of their personal qualifications in accordance 
with Article 2. 


118 Report of the Special Committee on Principles .. . (A/6230), June 27, 1966, at 
103, par. 219. See note 6 above. 114 See Table, Annex 1, p. 324. 

115 Introduction to the Annual Report, note 79 above, at 38, par. 147. Italics sup- 
plied. The Secretary General presumably referred to General Assembly Resolution 1991 
A (XVIII) of Dec. 17, 1963, pursuant to which the ten non-permanent members shall 
be elected according to the following geographical pattern: (a) five from African and 
Asian states, (b) one from Eastern European states, (c) two from Latin American 
states, and (d) two from Western European and other states. GAOR, 18th Sess., 
Supp. No. 15 (A/5515) at 21~22. 
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.-In the event of the Statute being revised, a clarification covering. 

this point could usefully be added to Article 9.48 
The sense of this resolution might well be expressed, short of a formal 
amendment, in a resolution of the General Assembly. It is open to ques- 
tion, however, whether deeply ingrained habits could be changed by a 
resolution, if it were to be adopted (which is doubtful), or even by an 
amendment of Article 9. As Judge Spiropculos observed, it would be 
“chimerical to believe that one could eliminate the political combinations 
in connection with the election of judges by a simple revision of the text 
of Articles 2 and 9, for the Assembly and the Council are political bodies 
in which political considerations prevail.” 17 

Other proposals tending to influence the election of judges in accordance 
with the “character and competence” criteria will be discussed. in their 
context. However, one proposal may be mentioned here. In the wide- 
ranging discussion of the Principles of Friendly Relations in the Sixth Com- 
mittee of the General Assembly, the representative of Japan, Mr. Hattori, 
outlined several steps that would strengthen the rule of law and the rôle 
of the Court. He covered some well-known ground but also included the 
following: “to examine the possibility of making acceptance of the Court’s 
compulsory jurisdiction a factor in deciding its composition, albeit with 
the utmost care to avoid any damage to its prestige.” 18 

This stipulation could, if found acceptable, be included in a revised 
Article 9 or in a General Assembly resolution. This would add another 
factor to the “character and competence” and “forms and systems” factors. 
It would not be wholly without precedent. Article 23 (1) of the Charter 
lays down the factors to be taken into account in the election of non- 
permanent members of the Security Council: “in the first instance .. . the 
contribution of Members of the United Nations to the maintenance of in- 
ternational peace and security and to the other purposes of the Organiza- 
tion, and also to equitable geographical distribution.” Both factors were 
relevant in the formative stage of the United Nations; then the second 
seemed to take precedence over the first, and currently the elections are 
governed by the resolution of the General Assembly of 1963 allocating 
places among geographic regions. Still, within geographic areas, political, 
social and economic affinities seem to play an important rôle. 

It may well be that the consideration advanced by Japan would, like 
other criteria, come to be dominated by the factor of affinity, whether it 
were incorporated in a revised Article 9 or in a resolution of the General 
Assembly. Its merit would be to remind the electors of the distinction 
between the nominal international judicial community and the effective 
one, the latter being comprised of those states which have manifested a 

116 45 Annuaire at 296, and at 412, 414, 509, 523, 542 (II, 1954); 49 AJ.I.L. 14 
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disposition to settle their disputes by adjudication by accepting the com- 
pulsory jurisdiction of the Court. 

It is impossible to determine objectively whether the electors have had 
the compulsory-jurisdiction factor in mind when casting their secret ballot. 
It can be objectively determined whether the elected members of the Court 
are nationals of states which have or have not accepted the compulsory — 
jurisdiction of the Court. In the triennial election the ratio of states that 
had accepted its compulsory jurisdiction to those that had not was 4:1 
(Senegal) in 1963, 3:2 (Lebanon, Poland) in 1966; and 2:3 (Dahomey, 
U.S.S.R., Spain) in 1969. By going back to 1946 one might be able to 
determine whether the last 3 triennial elections indicate a trend. 

Article 7 of the Statute directs the Secretary General to prepare a list in 
alphabetical order of all persons nominated in accordance with Article 5. 
It also states that, with the exception of Article 12 (2), “these shall be the 
only persons eligible.” However, while this is so, it does not follow that 
all of them are equally eligible. It might be worth considering the de- 
sirability of requesting the Secretary General, through a resolution of the 
General Assembly, to prepare a second list for the guidance of the electors 
which would separate the persons nominated from countries which have 
accepted the compulsory jurisdiction from those which have not. Article 
98 of the Charter would be ample authority for such a resolution. There is, 
after all, a difference between the 46 countries which accept the judicial 
process and those which do not. The former have a greater stake in the 
composition of the Court than the latter. The non-election of a candidate 
from China indicates that permanent members of the Security Council have 
no vested right in being “represented” on the Court. The veto-free vote in 
the Security Council is further evidence that it was not the intention of 
the founding fathers of the United Nations to provide for such “representa- 
tion.” 

What impact a Court constituted along the lines indicated above would 
have on the advisory function is problematical. It could hardly lead to a 
less frequent recourse to it than during the last 10 years or so. It might 
have an encouraging effect on some of the specialized agencies. Con- 
ceivably, it might spur some states to accept the ccmpulsory jurisdiction of 
the Court. To be sure, the possibility cannot be excluded that some of 
these acceptances may be accompanied by reservations of a far-reaching 
character. However, as noted in a different context, there may still remain 
a residuum of usable compulsory jurisdiction. ™? 


2. Number of Members of the Court 
(Article 3 of the Statute) 


The Statute provides that the Court shall consist of 15 members. The 
Permanent Court consisted of the same number of judges. Since 1945, 
when the present Statute was drafted, the number of Members of the 
United Nations has risen from 51 to 127. The question then is whether the 
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increase in the nominal membership of the international judicial com- 
munity, which stands at 130, should be reflected in an increase in the 
number of members of the Court. The question was discussed in the In- 
stitute of International Law in 1954 and the informal study group on the 
Court in 1963. The result was a resolution which reads: 


It is desirable to avoid an increase of the number of judges, which 
would be calculated to make the deliberations of the International 
Court of Justice more difficult. 

Should new circumstances make some increase necessary, the num- 
ber of judges should not exceed eighteen.” 

As to the method for achieving this increase, there were two views in the 
Institute. According to one, the increase should be accomplished through 
a revision of the Statute fixing the number at 18; and according to the other, 
supported by Judge Huber, the Statute should be amended by a change 
in Article 3, declaring that the Assembly and Council may, in agreement, 
raise the number to 18. The former view prevailed. It is obvious that a 
larger number than 15 might threaten the cohesion and efficiency of the 
Court. This danger could be mitigated. One proposal was to split the 
Court into two “chambers” of nine judges each.2## Obviously the term 
“chambers” is not used in the sense of Article 26 of the Statute. “Rather it 
is used in the sense of sections, and the Statute makes no provision for them. 
Article 25 says that “the full Court shall sit except when it is expressly 
provided otherwise in the present Statute.” If the Court were to be split 
into sections, a revision of this clause would be necessary. 

A more practical proposal would rely on keeping the speitional Gente 
ship at no more than 15 judges by use of Article 23 (2) which states: 
“Members of the Court are entitled to periodic leave, the dates and duration 
of which shall be fixed by the Court... .”123 This seems certainly feasible 
as long as “the number of judges available to constitute the Court is not . 
reduced below eleven” (Article 25 (2)), and a quorum of nine judges is 
assured (Article 25 (3)). Another method is indicated in Article 25 (2), 
namely, that “the Rules of the Court may provide for allowing one or more 
judges, according to circumstances and in rotation, to be dispensed from 
sitting,” provided that the number of available judges is not thereby re- 
duced below eleven. 

It is clear, then, that an enlargement of the membership of the Court 
need not necessarily produce an unwieldy tribunal. However, there is still 
a possibility that the cohesion and efficiency of the Court might suffer. The 
manipulation of leaves of absence and dispensations from sitting might 
result in a tribunal the composition af which might be quite unpredictable. 
As will be argued below, the introduction of triennial elections has already 

120 45 Annuaire at 297 (1954); 49 AJ.LE. 14 (1955). 
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introduced a degree of uncertainty and unpredictability. This would be in- 
creased by leaves and dispensations from sitting. States would like to 
have their disputes settled by the same Court. As litigation becomes pro- 
tracted by reason of preliminary objections and delays in the written stage 
of the proceedings, the likelihood decreases of heving the same judges at 
the start and at the finish. 

The need for continuity is recognized in Article 13 (3), dealing with 
triennial elections: “The members of the Court shall continue to discharge 
their duties until their places have been filled. Though replaced, they shall 
finish any cases which they may have begun.” This clause has not pre- 
vented a different bench from indicating provisional measures and hearing 
objections to jurisdiction, or from ruling on preliminary objections and 
rendering judgments on merits.?* It would seem that the term “case” does 
- not mean the whole litigation but certainly includes hearings in a case and 
the rendering of the judgment. Since the composition of the bench is with- 
out doubt one of the factors taken into account bv the party or parties in- 
stituting proceedings, the various schemes propounded for mitigating the 
adverse effects of an enlarged Court might fall short of their objective; they 
might even become counter-productive. 

An enlargement of the Court was primarily considered as a response to 
demands of the new states for “more equitable representation.” In the last 
three triennial elections for the first time—if one does not consider India 
and Pakistan as “new” states—three judges from Africa, and one each from 
the Philipines and Lebanon were elected. To be sure, this has been possible 
at the expense of Western European and other states. Surely the three 
elections gave “equitable representation” to new states. They now have 
one-third of the seats on the bench. The situation raises the question 
whether other areas and systems of law and politically related groups of 
states can be said to have “equitable representation” on the Court. One 
test for determining the effect of the change in the composition of the Court 
will be whether contentious cases are submitted to the Court from the 
ranks of the new states as well as from the traditional clients of the Court 
in the West. If there are no cases from new states, then the lack of 
“equitable representation” was not the cause for their reticence, although it 
may have become a cause for the reticence of the West. If that turns out 
to be the case, then an enlargement of the Court’s membership may have 
to be carried out in order to restore a more “equitable representation” to 
the traditional clients of the Court. 


3. Nomination of Candidates 
( Articles 4, 5 and 6 of the Statute) 


The process of nominating qualified persons for election to the Court 
was not changed when the Statute was drafted in 1945. An alternative 


124 For examples, see 1 Rosenne, The Law and Practice of the International Court 
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method was proposed, namely, nomination directly by governments; but 
the preference was for the old method of indirect nomination, and the 
question was decided accordingly at the San Francisco Conference? It 
was felt that the old method had worked well. Whether the same method 
has worked well in the United Nations seems less clear. Everything in 
the United Nations tends to be politicized in the sense that everything, 
including elections to the Court, becames stakes in the never-ending process 
of bargaining for whatever is on the market. The process of nomination, 
it is felt, has also been infected, and the national groups and their equiva- 
lents (Article 4(2)) are not as autonomous in their selections as they were 
reputed to have been in the League cf Nations period. It may not be much 
of an exaggeration to suggest that the difference between the direct and 
indirect nominations is the difference between direct and indirect political 
influences. It seems more important to governments that the Court should 
reflect accurately the strength of the several “affinity” groups in the United 
Nations than that it should be an effective organ of the United Nations. 

In the Institute of International Law several ideas to improve the nomina- 
tion process were discussed. Little support was given to La Pradelle’s 
proposal that the Court itself should draw up a list of candidates. Gidel’s 
proposal that Article 5 be revised to provide that members of the national 
groups and their equivalents shall be considered ipso facto as eligible *** 
did not fare better. Lauterpacht suggested that the national groups should 
be encouraged to set up a committee of five persons to assist them in making 
the nominations. The Committee should include two judges, one practicing 
lawyer and two teachers of international law. Such a committee “would 
offer some guarantees of independence and expert knowledge.” 8° This 
proposal was not adopted. Obviously it has some merit. Under Article 6, 
the national groups have leeway to establish such committees. They could 
be encouraged to do so by means of a resolution of the General Assembly. 
They could also be encouraged to publish the consultations undertaken 
pursuant to Article 6 and the responses they received, without necessarily 
mentioning names.’”® 

None of these proposals was accepted by the Institute. It has been 
claimed that only those nominees are likely to be elected who are supported 
by their governments. “Moreover the collaboration between the national 
groups of the Permanent Court of Arbitration and the governments is ex- 
tremely close, and as a consequence the decision concerning persons to be 
nominated cannot be insulated from political influences.” 13° Still, an appeal 
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to the national groups to discharge their task independently and responsibly 
might serve a useful purpose. 

One more point may be made in connection with the nominating process. 
The Statute sets an upper limit on the number of persons to be nominated in 
each of the two categories—no more than two co-nationals and no more 
than four altogether (Article 5(2)). Some national groups nominate only 
one co-national which lends some credence to the suspicion that political 
influence is at work. It would decidedly be an improvement if the national 
groups would regularly nominate two of their co-nationals.#*+ This would 
give the electors a better choice. A resolution of the General Assembly 
might well make an appeal along these lines to the national groups, and 
the Secretary General of the United Nations could be instructed to remind 
the national groups of such a resolution when inviting them, pursuant to 
Article 5(1) of the Statute, to make the nominations. The national groups 
and their equivalents could also be reminded that in fulfilling this task 
they are acting as international organs and not as organs of the state which 
appointed them. In free and democratic societies such an appeal should 
not fall on deaf ears. 

The Secretary General, under Article 7, is to “prepare a list in alphabetical 
order of all the persons thus nominated.” It has already been suggested 
that he could be instructed by the Assembly to prepare another list which 
would indicate which persons are nationals of countries which have ac- 
cepted the compulsory jurisdiction of the Court. The Secretary General 
could also be instructed to include in the list short biographies of the 
nominated persons. Lauterpacht contended that the greatest flaw in the 
present procedure is that the elections are “not preceded by any organized 
collective examination of the merits of the individual candidates” nor “by 
any fully responsible and orderly attempt to balance the claims of rep- 
resentation as conceived under Article 9 and the personal requirements as 
laid down in Article 2.” He suggested that a “preparatory and explanatory 
body” be established to carry out the scrutiny and report to the General 
Assembly and Security Council. The report would not be binding. The 
committee could be composed of eleven members—three members each 
from the Assembly and the Council, three members of the Court, the 
Secretary General of the United Nations, and one international lawyer of 
acknowledged authority who could be nominated by the Bureau of the 
Institute of International Law.7** 

No doubt such procedure would provide some guidance for the electors 
in choosing the judges from the raw list prepared by the Secretary Gen- 
eral. From the purely constitutional point of view, it seems unobjection- 
able.48® A committee could be set up by the General Assembly or by the 


131 This was proposed by the Institute of International Law in 1952, 44 Annuaire 
at 64 (II, 1952), but not adopted at its 1954 session. 

182 45 Annuaire at 481 (II, 1954). Fitzmaurice supported this proposal. Ibid. at 511. 

188 Tn this context it may be recalled that Art. 6 of the LL.C. Statute provides: “The 
Secretary General shall as soon as possible communicate to the Governments of States 
Members the names submitted, as well as any statements of qualifications of candi- 
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Assembly upon a recommendation of the Security Council. The question 
is whether it is feasible from the political point of view. What Lauterpacht 
and others were concerned about is to take politics and politicking out 
of the election process. Other proposals yet to be discussed all tend in the 
same direction. Some may deny that there has been politicking; others 
may admit it and argue that it is inevitable. A tribunal which satisfies 
the political instincts and reflects the political deals of the members, but is 
not the kind of court to which they would entrust the settlement of their 
disputes, is obviously of no use to anybody. Political affinity groups may 
score victories, but they may turn out to be Pyrrhic victories. The crisis of 
confidence in the Court may indeed be the result of the extent to which 
the process of politicizing the elections has gone. The electors know it 
and they have no confidence in what they have created. 


4, The Timing of Elections 
( Article 8 of the Statute) 


Article 8 merely provides that the Assembly and the Council “shall 
proceed independently of one another to elect the members of the Court.” 
Proposals to let the Assembly alone elect the judges were considered at 
various times but found no acceptance.*** Article 8 is silent on the question 
of timing. The practice has been to include elections of judges on the 
agenda of the regular sessions of the Assembly along with the election of 
the members of a miscellaneous array of other organs. It is in this practice 
that political bargaining on the composition of the Court had its origin. 
Election of a candidate to the Court is traded off for support of another 
candidate to another body. And the Court became just one more body. 
To counter this practice, proposals have been made to separate the election 
of members of the Court from other elections. Elections to the Court 
should be held within eight days of the opening of the Assembly session." 
With the same objective in mind the Institute at its Siena Session in 1952, 
adopted a resolution stating that 


, . . in order to comply with the letter and spirit of Article 2 and 8 
of the Statute, the following administrative measures should be taken 
at once: 

1. By reason of its non-political character, the election of the Mem- 
bers of the Court, being concerned with persons, not with States, should 
be kept altogether apart from the elections relating to other organs 
of the United Nations, and should take place at the nearest possible 
date to the opening of the Session of the Assembly and immediately 
after the closure of the general opening debate. 

2. In order to ensure independence for the voting in the two organs 
which have to carry out the elections of the judges simultaneously, 
steps should be taken to prevent any communications passing between 


Fa Rf La rr Re MIE a Rs REED = SUC a 
dates that may have been submitted by the nominating Governments.” The Work of 
the LL.C. (U.N. Pub. 67.V.40), at 56. 

13445 Annuaire at 420, 544 (II, 1954). Rolin, Kaeckenbeeck and Olivan supported 
the proposal. 

185 See Judge Guerrero’s proposal, ibid. at 544. 
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them, save only the official announcements made by each body to the 
other, of the results of their respective electoral meetings.** 

It should be noted that this proposal was made in 1952, when the mem- 
bership of the United Nations stood at sixty. It proceeds from the assump- 
tion that the elections are “concerned with persons, not with States.” If 
that had been correct in 1952, there would have been no need for the resolu- 
tion. Currently it is probably closer to the true situation to say that the 
electicns are concerned with states and with political affinity groups rather 
than with persons. The groups bargain about which will get what, and it is 
not an exaggeration to say that the effective nominations are made by the 
groups. The notion of the Institute that there should be no communica- 
tion between the two electoral organs loses much of its meaning in view of 
the current practice. It simply does not make much sense to say that the 
127 Members of the United Nations and the three non-Members, on the 
one sile, and the fifteen members of the Council will be guided by an 
“invisible hand.” Some preparation and consultation are inevitable and 
unavo:dable, particularly as long as the present bicameral system of elec- 
tions is maintained. Lauterpacht’s suggestion, discussed in the preceding 
section, assumed correctly that some screening and guidance are necessary. 
If this is not done by an independent body with the best interest of the 
Court in mind, it will be and has been done instead on the basis of the 
perceived best interests of the affinity groups. 

The suggestion to separate the judicial from other elections by schedul- 
ing them early in the session may have been useful in 1952 when the 
bargaining process for elective posts was less intense. Currently it would 
make no difference when the elections for the Court are held because the 
bargaining process has become a year-round business. Also the general 
debate has expanded and covers four to six weeks, during which lobbying 
between and within groups takes place. 

However, it would at least be an acknowledgment of the special posi- 
tion of the Court as the principal judicial organ, not of the United Nations 
alone but indeed of the world, if the election of its members were held at 
a special session of the Assembly and the Council. The members of the 
Court should ideally be elected at a meeting of the international judicial 
community and without the Security Council. Assuming that a unicameral 
system of elections is not practical at this juncture, the least that could be 
done is to convene the parties to the Statute every three years for the 
purpose of electing members of the Court and of dealing with other matters 
relating to the Court, such as possible revisions of the Statute or the con- 
sideration of resolutions relating to the Court. This could certainly be done 
without any revision of Article 8. Preferably the Assembly and the Council 
would agree by resolutions to hold special sessions in the spring of the year 
in which triennial elections are to be held. If that were too expensive or 
inconvenient, the special session could be held a week before the opening 
of the -egular session of the Assembly. This is suggested without any fond 
expectation that the electors would then be guided solely by the spirit of 


186 44 Annuaire at 474 (II, 1952); 47 A.J.LL. 463 (1953). 
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Articles 2 and 8. But at least they would be reminded of their solemn 
obligation as members of the international judicial coinmunity to elect a 
bench which would command the confidence of the international com- 
munity and to which, as a consequence, they would be willing to submit 
their disputes. 


5. Voting in Elections of Members of the Court 
(Articles 10 to 12 of the Statute) 


The rules laid down in these articles, although of some complexity, do 
not eliminate all difficulties. In triennial elections, when five judges are to 
be elected, it is possible for more than five persons to receive the requisite 
majorities—an absolute majority of votes-—in both the Assembly and the 
Security Council. The case of the election of Judge Ammoun is well 
known./*? The Statute provides in Article 10{2) that a vote in the Security 
Council “shall be taken without any distinction between permanent and 
non-permanent members of the Security Council.” The Statute provides 
for the eventuality that one or more seats remain to be filled after a third 
meeting (Article 12), but does not deal with the situations which have 
actually arisen. 

The Institute of International Law considered a proposal to abolish 
Articles 11 and 12 in favor of co-optation of the judges by the Court itself 
from among those candidates who received a certain minimum of votes.7** 
It proposed in 1954 the following rule: 


When several seats are to be filled, successive votes for each seat seem 
more likely to prevent unexpected results. This method is not in- 
compatible with the present Statute. 


The second sentence is correct, although clearly Article 10 and following 
are so drafted as to convey the impression that several candidates are 
voted upon simultaneously. This has been the understanding which has 
prevailed in the practice of both the League and the United Nations. How- 
ever, a different interpretation is nct excluded. In supporting the election 
of “one man at a time” Judge Huber recalled the example of the Swiss 
Federal Council, which for a hundred years has been elected in this 
manner.*° If this method took more time, the results of the elections would 
be “more mature and more just.” 1 In this as in all its other proposals the 
Institute was guided by the concern of reducing the political element in the 
elections. Doubt was expressed whether the new scheme would indeed be 
successful in this regard,*42 On the other hand, Professor Rudzinski, who 
has the advantage of an insider’s experience, suggested that: 


187 W. N. Hogan, “The Ammoun Case and the Election of Judges to the Interna- 
tional Court of Justice,” 59 A.J.LL. 908-612 (1965). 

138 45 Annuaire at 422 (II, 1954). Rolin suggested two fifths of the vote. Ibid. at 
544, 

189 Ibid, at 297. . 140 45 Annuaire at 421-422 (II, 1954). 

141 Ibid. at 422. 142 Spiropoulos, note 117 above, at 379. 
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... A sequence of five separate one-man elections instead of one five- 
man election would strain substantially the trust needed for election 
deals. ... £ Anyhow, splitting of multiple ballots may be the least 
objectionable basic remedy and is worth considering.*** 


Inasmuch as no formal revision of the Statute is involved but only a 
change in the practice, a change for the better might be accomplished 
through appropriate amendments in the Rules of Procedure of the As- 
sembly and the insertion of an appropriate rule in the Provisional Rules of 
Procedure of the Council. Rule 40 of the latter simply refers to the Statute, 
and Rule 152 of the former blatantly underscores the defects of the present 
system by stipulating that any meeting of the Assembly “shall continue until 
as many candidates as are required for all the seats to be filled have ob- 
tained in one or more ballots an absolute majority of votes.” 144 At the very 
least the “one man at a time” scheme would do away with this objectionable 
feature, and it may well tend to reduce the politicking of the various 
affinity groups. 


6. Term of Office 
(Articles 13 and 15 of the Statute) 


The present Statute provides for a term of nine years, one third of the 
judges to be elected every three years after an initial transitional period, 
which has expired. The nine-year term is the same as that of the judges 
of the Permanent Court. The triennial election is an innovation designed to 
secure continuity. The Statute has been criticized on both counts. The 
triennial elections introduced an element of uncertainty in the composition 
of the Court which is apt to discourage states from submitting cases to the 
Court. A further adverse effect of this innovation has been that preliminary 
objections may be decided upon by one bench and the merits by another.1* 
Forty-seven judges have served on the Court between 1946 and 1970, in- 
cluding judges elected to fill unexpired terms caused by death. During the 
roughly comparable period of 1922-1942, thirty-two judges served on the 
Permanent Court. There has been a significantly larger turnover on the 
bench of the Court than on that of its predecessor. Since triennial elections 
multiply the opportunities for political bargains, they are also objectionable 
on that score. 

Various proposals were canvassed by the Institute of International Law, 
which in 1954 adopted the following resolution: 


With a view to reinforcing the independence of the judges, it is 
suggested that members of the Court should be elected for fifteen years 
and should not be re-eligible. In this event, an age-limit should be 
laid down; it might be fixed at seventy-five years. 


148 A, W. Rudzinski, “Election Procedure in the United Nations,” 53 A.J.LL. 81-111 
at 84 (1959). 

144 Doc. A/520/Rev. 4. Italics supplied. Rule 152 defeats the purpose and raison 
d'être of Art. 12 of the Statute and its constitutionality is, therefore, open to question. 

145 See above, at p. 286. 
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Provisions should also be made whereby, contrary to the present 
text of the Statute, new members of the Court would be elected for 
terms of fifteen years, subject to the age-limit, irrespective of the terms 
for which their predecessors held office. 

It is not intended to suggest that these new provisions should apply 
ey ines now in office, except in cases of re-election for a new term of 
oliice.**® 


The first and obvious consequence implied in this text is the elimination 
of Article 15 of the Statute, according to which a replacement for a member 
whose term of office has not expired “shall hold office for the remainder 
of his predecessors term.” This particular provision has been criticized 
on the ground “that the relatively short term of office inevitably offered to 
members elected to fill occasional vacancies may deter qualified persons 
from agreeing to be candidates.” 17 This is certainly a consideration. 
However, whether qualified persons have indeed been deterred would re- 
quire an analysis of the facts, all of which may not be in the public domain. 
The suggested remedy, namely, that members elected at occasional elec- 
tions should serve a full term of nine years,*** is not feasible as long as the 
system of triennial elections remains in force. 

It is not clear from the Institutes resolution whether it implies the 
abolition of the present system of triennial elections or whether it pre- 
supposes a return—perhaps after a transitional period—to the old system of 
electing all 15 members every fifteen years. In any event, the application of 
the age limit would require occasional elections to replace retiring mem- 
bers either for the balance of their unexpired term or for a full term of 
fifteen years. 

As to the proposal to extend the term of judges to 15 years, abolish re- 
election and fix an age limit, it was inspired, as were all the proposals of 
the Institute, by the desire to reduce the political hazards of frequent elec- 
tions and to ensure the independence of the judges. The first question 
which comes to mind, is, of course, whether the present system of a nine- 
year term, re-eligibility and no age limit has, in fact, affected the independ- 
ence of the judges. Absent any reliable data, any attempt to give an answer 
would be highly speculative and conceivably harmful to the prestige of 
the Court. One must confine himself to the general proposition that judges 
elected for life, as are for instance, the members of the Supreme Court of 
the United States and of high magistratures in other countries, are generally 
regarded as more independent than judges for whom considerations of 
re-election might be a factor. 

The Institute may also have been impressed with the thought that the 
proposed reform could conveniently lead to a system of individual elec- 
tions.1#® Obviously, such a system would tend to reduce the influence of 
the manipulations of affinity groups and perhaps focus on the qualifications 
of the single member to be elected. The reform proposed by the Institute 
might lead to greater stability in the composition of the Court, and this 

146 45 Annuaire at 297 (II, 1954); 49 A.J.LL. 14 (1955). 
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in turn might promote a greater understanding and spirit of co-operation 
among the Members. The jurisprudence of the Court might, as a con- 
sequence, become more predictable, a factor which, as has already been 
pointed out, is ever present in the calculations of governments whether to 
submit a dispute to the Court.** For all these reasons the general idea of 
the proposed reform, if not its exact formulation, deserves close scrutiny. 
There is no point, obviously, for governments to go on electing a Court to 
which they are not prepared to submit their disputes. | 


7. Incompatibility of Functions and Disqualification of Members 
(Articles 16, 17, and 24 of the Statute) 


The provisions contained in these three articles appear to have worked 
well in practice. Those in Article 16 regarding incompatibility of current 
activities or previous functions are self-evident, although there may be 
room for some doubt whether they have been applied by the Court with 
precision. In the opinion of Rosenne, Article 17 “may also require a judge 
to divest himself of financial and other material holdings which could 
lead to a conflict of interests.” **+ In view of the significance which this 
matter assumed in the United States recently, there may be some ad- 
vantage in stating explicitly a principle which can be read into Article 
17 only with some difficulty. 

The operation of Article 24 and Article 17 (2) “is an internal matter 
for the Court.” 15? On the whole, they have worked smoothly. However, 
in view of the controversy surrounding the stepping down of Judge Sir 
Zafrulla Khan in the Second Phase of the South West Africa cases, it may 
be useful to take a fresh look at the subject. In that case, it is widely 
assumed, his absence proved fatal to the applicant governments. 

As it is, it may be argued, Article 24 (2) places a very great burden on 
the President of the Court in providing that: “If the President considers 
that for some special reason one of the members of the Court should not 
sit in a particular case, he shall give him notice accordingly.” It is only 
in case of disagreement between the President and the member that, 
according to paragraph 3 of Article 24, “the matter shall be settled by 
the decision of the Court.” The procedure envisaged in paragraph 2 is 
surely more delicate, but that of paragraph 3 is more judicious. One may 
wonder whether it would not be preferable to sacrifice the delicacy and 
thus relieve the President of what must be an unwelcome burden and to 
provide simply that in such matters the Court shall have the power of 
decision. This could be accomplished by dropping paragraph 2 and by a 
slight re-wording of paragraph 3. As there is no particular reason why 
the President alone should have the right to raise the matter, it could also 
be provided that any member of the Court could initiate the appropriate 
proceedings. 

150 Rosenne, note 147 above, at 189 and 199, note 2. 
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The Court appointed on May 10, 1967, a committee of three members to 
study the question of functions which are incompatible with the office of 
a judge and the “circumstances in which a Member of the Court should 
refrain from participating in a case.” The three members (Sir Gerald 
Fitzmaurice, M. Gros and Mr. Ammoun) submitted a report, which was 
adopted on July 3, 1968. “The recommendations approved by the Court 
relate to the following matters: other forms of peaceful settlement of dis- 
putes; scientific activities; public function and occupation of a professional 
nature; private activities,” 15? 

It is merely a speculation to suggest that this re-examination of the prac- 
tice of the Court was brought about in part by the incident which arose 
in connection with the South West Africa cases (Second Phase). Since 
details of the report are not available, it is impossible to say whether the 
new rules are designed to prevent future such incidents. 


8. Judges ad hoc 
( Article 31 of the Statute) 


The institution of judges ad hoc in contentious cases and in advisory 
proceedings under Articles 68 of the Statute and 83 of the Rules of Court 
has been a matter of controversy between those who would suppress it 
for the sake of enhancing the impartiality of the Court ** and those who, 
for a variety of reasons, would maintain it.°* There are also those who, 
occupying a middle ground, assert that the abolition of judges ad hoc 
should be combined with the exclusion of “national” judges from the bench, 
that is, judges who are nationals of one or both parties before the 
Court.** In this view, the essential objective is equality between the 
parties; this can be achieved either by adding to the bench a judge ad hoc 
or by excluding the “national” judge. The right of a party to appoint a 
judge ad hoc has also been urged on the ground that it gives practical 
expression to the maxim audiatur et altera pars. This, it has been claimed, 
has become a general principle of law within the meaning of Article 38, 
paragraph 1(c) of the Statute, and necessarily entails “the right of a party 
to be represented in the composition of the Court.” 17 On the other hand, 
the Indian judge ad hoc in the Right of Passage case expressed himself 
against this institution." 

153 Report of the LC.J., Aug. 1, 1967—July 31, 1968, GAOR, 23rd Sess., Supp. No. 
17 (A/7217), at 4, and 1967-1968 I.C.J. Yearbook at 91. 

154 For a recent view see F, L. Grieves, Supranationalism and International Adjudi- 
cation at 180 (1969). 
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The Institute of International Law discussed the matter at its sessions 
in 1952 and 1954. Judge Huber regarded the system of ad hoc judges 
as being “undoubtedly . . . contrary to the conception of a magistrature” 
and as reflecting the notion of arbitration.°° Those who seemed resigned 
to the system, like Castberg, stressed the obvious politico-psychological 
reasons,!® or emphasized, like De La Pradelle, that its retention would 
facilitate recourse to the Court.** On the opposing side, Lauterpacht 
argued that: 


there can be no question, within the Court, of any representation of 
particular interests. The judges present only the impersonal interest 
of justice. This means that the question of the nationality of the judges 
adjudicating any given case must be ignored.1* 


Fitzmaurice attacked the system on similar grounds, arguing in particu- 
lar two points: First, those who advocate its retention on the ground that 
it increases confidence in the Court argue from an impermissible premise 
that judges, particularly ad hoc judges, will necessarily espouse the view 
of their government. Secondly, once a case is terminated, a judge ad hoc 
may feel himself free of every obligation of confidence and may reveal to 
his government what had been said in the deliberations of the Court. 
- This could have harmful consequences for the independence of judges, par- 
ticularly if such revelations occurred shortly before elections to the Court.*® 

The upshot of this review of the reasons for and against the system of 
ad hoc judges was that the Institute confined itself to methods designed 
to ensure a better selection of such judges. A proposal made in 1952 to 
allow the Court itself, by analogy to Article 12(3) of the Statute, to select 
the judge ad hoc from the national groups which make the nominations 7 
was not adopted. Instead, the following resolution was adopted in 1954: 


If the system of ad hoc judges cannot be abandoned, it is as a 
minimum highly desirable that the appointment of such judges should 
be subject to guarantees as nearly as possible equivalent to those gov- 


159 45 Annuaire at 428 f. (I, 1954). This was the view of the Committee of Jurists 
which drafted the P.C.LJ. Statute. The following passage in Hudson, note 32 above, 
at 354-355, traces the origin of the institution of judges ad hoc to the Hague Peace 
Conference of 1907, where “the well-known rule that ‘no one can be judge in his own 
suit? has been advanced as a reason for excluding all participation by national judges. 
This view was strongly urged at the Hague Peace Conference of 1907, but it was not 
adopted in The Hague projet of 1907. It was included, however, in Article 27 of the 
draft proposed by the Five-Power Conference which met at The Hague in February 
1920. The 1920 Committee of Jurists put its decision to permit participation by 
judges of the nationality of the parties on the ground that this would protect the char- 
acter of the Court as a World Court, and would avoid ‘ruffling national susceptibilities’; 
it then proceeded to defend the admission of judges ad hoc on the ground that this 
was necessary to ‘re-establish equality... The Committee emphasized that ‘States attach 
much importance to having one of their subjects on the bench when they appear at the 
Court of Justice,’ though it admitted the result to be that the Court envisaged ‘more 
nearly resembles a court of arbitration than a national court of justice.’ ” 
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erning the election of titular judges. The appointment of such judges 
might, for instance, be entrusted to the national group of the Perma- 
nent Court of Arbitration of the State concerned, or to the national 


group appointed by the Government in pursuance of Article 4, para- 
graph 2, of the Statute.?* 


This proposal found some favor,!® but doubt was expressed whether it 
would have any effect in terms of the independence of the judges ad hoc.1* 

The fact of the matter is that in every case where the majority of the 
Court gave a favorable judgment for the appointing state, the judge ad 
hoc concurred, and he dissented in nearly every case where the judgment 
went against it. Such voting alignments, even if the ad hoc judge is the 
only dissenting judge, as was the case in the recent Barcelona Traction 
judgment, do not necessarily reflect on the independence of the judge 
concerned. Even the majority of 14 in that case could be wrong, and, 
despite concurrence in the result, there was wide disparity in the actual - 
reasoning of the various judges. In the matter of advisory proceedings, 
there is no experience to be drawn upon so far as the present Court is 
concerned.’ This is not surprising, since the Court so thoroughly de- 
valued the réle and effect of advisory opinions in the Peace Treaties case. 
Since advisory opinions are strictly advisory, are given to the requesting 
body and not to the states at variance, and represent the participation of 
the Court (itself an “organ” of the United Nations) in the activities of 
the organization, there is no need for states to appoint judges ad hoc.*® 

It has often been observed that where two parties appoint judges ad 
hoc, their votes cancel each other out.?’° In litigation where only one 
party appoints a judge ad hoc, the other party having a national as a 
titular judge, his vote could make a difference in marginal cases, but there 
have been no such cases, 

The most constructive view on the rôle of judges ad hoc has been ex- 
pressed in two forms. According to one, such judges, while not represent- 
ing their own countries, “fulfill a useful function in supplying local knowl- 
edge and a national point of view.” "1 The other sees the task of an ad 
hoc judge not so much in his influence upon the judgment as upon its 
formulation. It rests with such judges “to represent their countries’ in- 


165 45 ibid, at 298 (II, 1954). 
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terests in the whole process through which the decision is produced and 
the reasons formulated. If the role of the judges ad hoc could be more 
accurately designated as that of assessors, the grant to them of the status 
of judge (with the right to vote) represents a concession to diplomatic 
susceptibilities.” 17? 

It is recognized on all sides that diplomatic susceptibilities and politico- 
psychological considerations are involved, and if one takes them seriously, 
then the system of judges ad hoe should be left alone. To the purist it 
will remain objectionable as a survival of the basic idea of arbitration in 
the system of international adjudication. It is open to question, however, 
whether the rest of the argument is still convincing in view of the fact 
that the practice in the matter of appointing and selecting judges ad hoc 
seems to have undergone a change, a change which might be interpreted 
as indicating that the states themselves did not or do not attach the sig- 
nificance attributed to the system. In the first place, in three cases no 
ad hoc judges were appointed: Nottebohm (Preliminary Objections), 
Frontier Land, and Temple of Preah Vihear. In at least the latter two 
cases there would have been room for “local knowledge and a national 
point of view.” In the second place, in six cases the judges ad hoc were 
not of the nationality of the appointing party, namely: Corfu Channel, 
Nottebohm (Merits), Aerial Incident, King of Spain, South West Africa, and 
Barcelona Traction. In these cases the judges cd hoc neither supplied 
“local knowledge and a national point of view” nor represented their 
“countries interests’ in the process of decision-making. To be sure, in 
some of these cases the judge ad hoc belonged to the affinity group of the 
appointing state: a Czech judge in the Corfu and Aerial Incident cases 
was appointed by Albania and Bulgaria respectively; a Swiss was appointed 
by Liechtenstein; and first a Pakistani and then a Nigerian were chosen 
by Ethiopia and Liberia. It would be more difficult to explain on affinity 
grounds the selection of an Italian by Honduras, a Colombian by Nica- 
ragua (King of Spain), or of a Uruguayan by Spain (Barcelona Traction). 

At best, one can see the judge ad hoc acting, as suggested by Rosenne, 
as a sort of an assessor. In that case there would seem to be no reason 
why he could not be chosen by the Court. Provision for assessors is made 
in Article 30(2) of the Statute, although, according to it, they have no 
right to vote. If diplomatic susceptibilities are involved, assessors chosen 
by the Court to function as judges ad hoc could be given the right to 
vote. It would be even simpler to propose that judges ad hoc be selected 
by the Court from members of the national nominating group or from 
persons nominated but not elected, or from a slate of two or three persons 
submitted by the government concerned. A proposal to abolish the sys- 
tem altogether might be inopportune at a time when the fortunes of the 
Court are at a low ebb. So too would be the proposal to abolish the 
system and, at the same time, to drop the “national” judge from the bench. 
To be sure, if the number of judges were raised to 18, then the argument 
against such reform—namely, that dropping the “national” judge might 


172 Ibid. at 204. 
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make it difficult for the Court to have a quorum—would lose much of its 
force. But the reform would be a radical one and inopportune at this 
time. 

Perhaps the system of judges ad hoc is dying a quiet death anyhow. And 
if states continue to select qualified persons who are not their nationals 
as judges ad hoc then the main argument against the system, that in some 
fashion such judges represent “their” governments on the Court, would 
lose much of its persuasiveness. This would be so even if, as might well 
be the case, the government has beforehand ascertained the views of the 
prospective judge ad hoc. For all one knows, the national, titular judge 
of the other party may also entertain a friendly disposition towards his 
country’s case. For these reasons it would be appropriate to note the 
changes which have already taken place in the form of non-appointment of 
judges ad hoc and the appointment of non-nationals and to encourage 
states to continue this enlightened practice. A resolution by the General 
Assembly is suggested as the appropriate method. 


Vill 


‘Toe SEAT OF THE COURT 
( Article 22 of the Statute) 


In 1969 the Court took the initiative under Article 70 of its Statute to 
propose an amendment to Article 22 which designates The Hague as the 
seat of the Court. The Court proposed adding to Article 22, paragraph 1, 
the words “or at such other place as shall at any time be approved by the 
General Assembly on the recommendation of the Court,” and making con- 
sequential changes in Articles 23(2) and 28. Article 22 was originally 
framed by the Committee of Jurists which drafted the Statute of the Per- 
manent Court of International Justice in 1920. It undoubtedly reflects 
the spirit of the Hague system of 1899 and 1907. 

The Court in an explanatory memorandum gave several reasons for its 
proposal. First, it considered the provision discriminatory inasmuch as 
“no other principal organ of the United Nations and none of the specialized 
agencies has its seat specifically designated in its constitutional instru- 
ment.” 18 Secondly, “the special qualities attached to The Hague in 1922 
are less distinctive now, and the importance of other places as legal cen- 
tres has been enhanced”; and thirdly, “it is an uncontroverted fact that 
the Peace Palace, while a noble national monument with an historic past, 
is totally unsuited to the needs of the International Court of Justice.” 1*4 


173 Report of the I.C.J. August 1, 1968—July 31, 1969, GAOR, 24th Sess., Supp. No. 5 
(4/7605), at 3 and 5. Following the Istter from the Minister of Foreign Affairs of 
The Netherlands of Sept. 15, 1969, the Court accepted the correction that by their 
constituent instruments of 1952 and 1947, respectively, the Universal Postal Union has 
its seat fixed at Berne and the International Telecommunications Union at Geneva. 
The Minister also pointed out that the headquarters of the International Bank for 
Reconstruction and Development and tke International Monetary Fund are to have 
their seat in the country maintaining the largest financial contribution. GAOR, 24th 
Sess., Agenda item 93, pp. 3 and 4. 174 Report, ibid., at 5. 
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The Court did not advert to the delicate question of precedence at cere- 
monial receptions to which the Court and the diplomatic corps are in- 
vited.1™ 

There are two aspects to the problem: one, of symbolic significance, is 
the removal of a provision which the Court considers “invidious,” and the 
other, >f practical significance, is to move the Court to another “legal 
center.” With respect to the latter, the Court made it clear that it “is not 
now recommending that its seat should be established elsewhere than at 
The Hague,” but the Court clearly had this possibility in mind when it 
said that it should be made possible for the Court “to be established at 
whatever place, in the course of the years, it may be considered that it 
could function most harmoniously and effectively.” 11° Thus it seems that 
the symbolic aspect merges with the practical. For obviously, if the Court 
cannot “function most harmoniously and effectively” at The Hague, it 
should be moved to the place where it can. 

On the other hand, the Netherlands Government has made proposals 
since 1966 for a new building for the Court. If it were possible to nego- 
tiate an. agreement with The Netherlands for the erection of a new build- 
ing at or near The Hague and if the question of precedence could be solved 
in favor of the Court, there would be no objection to a revision of Article 
22(1) of the Statute. Otherwise the clause should be revised, even if 
there is objection in some quarters. The Court is entitled to a location 
where it can “function most harmoniously and effectively.” 

The second sentence in Article 22(1) of the Statute provides that the 
establisament of the Court at The Hague “shall not prevent the Court 
from sitting and exercising its functions elsewhere whenever the Court 
considezs it desirable.” Article 28 contains an analogous provision regard- 
ing chambers. The Court did undertake an inspection in loco in the 
Meuse case and refused an invitation from South Africa to visit South 
West Africa, but neither it nor any of its chambers has sat elsewhere than 
at The Hague. On this matter the Court expressed the view that 


the Court would naturally exercise this option for a particular case 
when considerations of the convenience of the Parties and of the 
effective administration of its judicial functions made such a departure 
from its headquarters desirable.*"* 


It wculd seem that in no case have the parties taken the initiative to 
propose that the Court sit elsewhere and the Court has seen no advantage, 
such as hearing of witnesses, for a more effective administration of justice 
in sitting outside The Hague. What remains then is the “demonstration 
effect” of the Court sitting in different localities to publicize, as it were, 
its existence and availability. For this reason, indeed, it has been thought 
that the Court should seize a suitable occasion and show itself to different 
segments of the world. Whether the Court could afford to do it within 
its stringent budget is a different matter. Conceivably the country which 

175 See Leo Gross, “The Time Element in the Contentious Proceedings in the Inter- 
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invited the Court would be prepared to share in the expenses. Were the 
Court to function temporarily in New York City or Geneva, it could use 
the facilities of the United Nations. There is a precedent for cost-sharing 
in connection with diplomatic conferences convened outside the American 
or European headquarters of the United Nations. 


IX 


INTERNAL JUDICIAL PRACTICE OF THE COURT 
( Article 30 of the Statute) 


The Court has applied since 1946 the amended resolution of 1936 of its 
predecessor concerning the internal judicial practice of the Court. The 
resolution is drawn up pursuant to Article 30(1) of the Statute and “it is 
intended for the use of the Court alone and is concerned with the method 
by which the Court proceeds in each case to hold its deliberations in 
private and to prepare its decision.” 1° The Court initiated in 1964 a re- 
view of the 1936 resolution and on July 5, 1968, approved the text of a 
new resolution which “is designed to render its deliberations more effi- 
cient and more rapid.” +” 

The length of the proceedings has been a matter of concern to the Court, 
governments, and the profession.**° Some of the delays are substantially 
due to the parties. The Court is responsible for the time it takes for its 
private deliberations and the drafting of the judgment. No doubt the 
work of the Court has been complicated by the large number and re- 
markable length of separate and dissenting opinions. 

The Court closed the oral hearings in the South West Africa cases (Sec- 
ond Phase) on November 29, 1965, and delivered judgment on July 18, 
1966, some six months and a half later. The Court moved more promptly 
in the North Sea Continental Shelf cases, in which hearings were closed 
on November 11, 1968, and judgment was delivered on February 20, 1969, 
some three months later. In the Barcelona Traction case (Second Phase), 
hearings were terminated on July 22, 1969, and the judgment delivered on 
February 5, 1970, about six months later. In this case the Court had no 
other demands upon its time. The amount of papers submitted to the 
Court is extremely large, perhaps excessive. In Barcelona Traction, the 
written documents ran to 18-19,000 pages; about 4,000 pages of “new” 
documents were introduced by the two parties during the oral proceed- 
ings." Such mountains of written material and lack of law clerks, re- 
search assistants, and even individual typist-secretaries make it very diff- 
cult for the Court to work more efficiently and rapidly. And that is about 
as far as an outsider’s opinion can go. However, it may be worth while to 

178 Report of the LC.J., August 1, 1967—-July 31, 1968, GAOR, 23rd Sess., Supp. No. 
17 (A/7217) at 4. 

178 Ibid. The text of the resolution will be found in 1967-1968 LC.J. Yearbook 
at 87-91; also in 63 A.J.LL, 407 (1969). 

180 Leo Gross, note 175 above. See also the observations of the Court in the Bar- 
celona Traction case (Second Phase), [1970] LC.J. Rep. 30, par. 27, Judge Jessup, 
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note here that some dissatisfaction has been observable at the length and 
frequency of separate and dissenting opinions and at the difficulty of de- 
termining what the majority of votes was on some segments of the opera- 
tive part of the judgment. These matters are governed by Articles 55, 56 
and 57 of the Statute. Whether there is room, as some believe, for remedial 
action here is a matter of opinion.?®? It is also a matter of opinion whether 
such action, if it is deemed advisable in the interest of a sound adminis- 
tration of justice, can be or should be taken through revision of the Court’s 
rules for its internal judicial practice or by formal amendment of Articles 
55, 56 and 57. 


X 


ACCESS TO THE CouRrT—PART 1 
( Article 34 of the Statute) 


The most significant feature in the Statute reflecting the enduring hold 
of the Hague system over the minds of its draftsmen is probably to be 
found in paragraph 1 of Article 34: “Only States may be parties in cases 
before the Court.” It ignores the change which has occurred with respect 
to the subjects of international law, notably the recognition of the United 
Nations and other public inter-governmental organizations and conceiy- 
ably of individuals as subjects of international law. It reflects the doctrine 
which was dominant in the 19th century that states and states only were 
subjects of international law. This doctrine was vigorously attacked in 
the inter-war period, but the San Francisco Conference ignored both doc- 
trine and practice in maintaining the old text of Article 34(1), although 
the International Labor Office in 1944 suggested that the jurisdiction of 
the Court be extended to disputes between two cr more public interna- 
tional organizations.** In view of the large and growing rôle which such 
organizations have come to play in international relations, it is time to 
consider a revision of Article 34(1) and thus free the Statute from the 
vestiges of the Hague system. 

The Institute of International Law in 1954 and the International Law 
Association in 1956 adopted resolutions to this effect. The Institute re- 
solved that: 

It is a matter of urgency to widen the terms of Article 34 of the 
Statute so as to grant access to the Court to international organizations 
of States of which at least a majority are Members of the United Na- 
tions or Parties to the Statute of the Court.1® 

The Association proposed that Article 34 of the Statute of the International 
Court of Justice should be amended to give the United Nations and its 
specialized agencies direct access to the Court in contentious cases.1® 

182 See President Sir Percy Spender’s declaration in the South West. Africa cases, 
[1966] LC.J. Rep. 6 at 51-57; but cf. Jessup, ibid. 323-324. 

188 Jenks, note 2 above, at 208 and 217-218. 

184 45 Annuaire at 298 (II, 1954); 49 A.J.I.L. 15 (1955). 

185 I,L.A., 47th Report, at viii (1956). This resolution was based on a background 
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The qualification in the Institute’s resolution seems unnecessary, and 
in any event there are few international organizations the majority of 
whose members are not also Members of the United Nations. The In- 
stitute’s resolution is ambiguous, however, in thet it does not clearly refer 
to the contentious procedure, as the Association’s does, and does not men- 
tion the United Nations. However, the reference to Article 34 would 
seem to be sufficient to eliminate the first ambiguity. As to the second, 
it stands to reason that if international organizations are to have access to 
the Court, the United Nations, which, as the Court said in the Reparation 
case, “is at present the supreme type of international organization,” 18° 
should be granted access along with other organizations. Jenks has pro- 
posed a simple amendment to Article 34(1) to make it read: “Only States 
or public international organizations may be parties in cases before the 
Court.” 187 

Even this text could be still further simplified and possibly improved by 
omitting “only” and substituting “and” for “or” so that it would read: 
“States and public international organizations may be parties in cases be- 
fore the Court.” A text along these lines would accommodate those who wish 
international organizations to have access to the Court, but it would not 
satisfy those who advocate access to the Court to certain individuals, such 
as international civil servants, or those who would like to see the Court able 
to give authoritative interpretations of international law questions arising 
before domestic tribunals, by analogy to the “evocation” procedure in the 
European Court of Justice or the Arbitral Tribunal of Upper Silesia of 
1922.18 In order to provide for a progressive evolution along such con- 
temporary lines, it would be necessary to find a more flexible formulation for 
Article 34, one which would make “the parties to the original proceedings 
eligible parties to the proceedings before the Court,” 1° it being understood 
that the original proceedings were proceedings before domestic courts. Such 
proceedings may involve states, individuals, or corporations. In order 
to include cases brought before the Court by reference from a domestic 
tribunal, the text of Article 34(1) would run somewhat along these lines: 


The Court shall exercise its judicial function with respect to dis- 
putes between States, between States and international organizations, 
and between international organizations infer se; the Court shall also 
be competent to exercise its judicial function with respect to any ques- 
tion of international law brought before it by means of evocation. 


It may well be, however, that the evocation procedure could be better ac- 
commodated in another article of the Statute, a matter which will be dis- 
cussed in the following section.’ 

Disputes involving international organizations could come before the 
Court by means of a special agreement between the organizations con- 

188 [1949] I.C.J. Rep. 174, at 179. 187 Jenks, note 2 above, at 209. 

188 See Jenks, note 2 above, at 165-165. The “evocation” terminology is that of Jenks. 

189 Ibid. at 166. 

199 For a strong plea in favor of opening up access to the Court for individuals, see 
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cerned or between an organization and a state. There is some support for 
a consequential amendment in Article 36 of the Court’s Statute to enable 
international organizations to accept the compulsory jurisdiction of the 
Court. Thus the International Law Association in its resolution of 1954 
proposed that 


Article 36 of the Statute should be amended to empower the General 
Assembly to establish the conditions under which the United Nations, 
its specialised agencies and other public international organisations 
might make declarations accepting the jurisdiction of the Court under 
paragraph 2 of that Article.**” 


This amendment may be further revised to say that, by analogy to Article 
93(2) oZ the Charter and Article 35(2) of the Statute, the General Assem- 
bly shall establish the conditions upon a recommendation of the Security 
Council2** However, there may be doubt as to the timeliness of this pro- 
posal. it may be argued that if international organizations are to be ac- 
cepted zs full-fledged subjects of the law, they should have also the power 
to make declarations pursuant to Article 36(2). On the other hand, it 
may be urged that some caution is needed and that most of the objectives 
of the proposed reform would be achieved if the organizations had access 
to the Court on the basis of special agreements or of jurisdictional clauses. 
One cf the chief reasons for giving organizations access to the Court 
is to terminate the widespread practice of restricting them to access to 
the Court through the device of the advisory proceedings. Beginning with 
the Headquarters Agreement between the United States and the United 
Nations, a number of agreements came to “embody rather artificial ar- 
rangements for giving such proceedings the form of a request for an ad- 
visory opinion in order to overcome the difficulty that the United Nations 
and spesialized agencies have no locus standi in judicio before the 
Court.” + It is these artificialities—proceedings advisory in form but 
binding in substance—which are to be eliminated by amending Article 
34(1), and a subversion of the Court’s advisory jurisdiction terminated. 
Existing instruments providing for such indirect access to the Court could 
be revised as soon as Article 34(1) is amended. Whether further steps, 
as proposed by the International Law Association, are needed and desira- 
ble may be a matter for later consideration after some experience has been 
gained ir: litigations involving states and international organizations. 
Another consequential amendment relates to Article 38 of the Statute. 
Under paragraph 1(a), the Court shall apply conventions “establishing 
rules expressly recognized by the contesting states.” This clause could be 
amended to read “the contesting parties,” but in the opinion of Jenks “such 
an ameniment would not appear to be indispensable.” 1 Clearly it is 
undesirable to take a dogmatic stand on the subject, and perhaps the mat- 
ter woulc be better handled in connection with possible changes in Article 
192 ..L.A., note 185 above, at viii. 
198 Seidl-Hohenveldern, “Der Zugang Internationaler Organisationen zum Interna- 
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38. However, the amendment would have a solid foundation in the fact 
that states and international organizations are parties to many international 
instruments and, if appropriate, such instruments should be considered by 
the Court. On the other hand, one can also argue that the Court could 
do so in any event, as the disputes likely to arise and to come before the 
Court would relate to the application or interpretation of specific in- 
struments. 

The study group on the International Court of Justice supported the 
opening of access to the Court to international organizations, but doubts 
arose as to how such recourse to the Court could be practically handled. 
Two objections or questions were raised, one relating to the type of cases 
which could be litigated and the cther to the conduct of the litigation. 
As to the first, it was pointed out that the proposed amendment to Article 
34 is concerned merely with removing a procedural barrier against organi- 
zations’ appearing as parties in contentious proceedings before the Court. 
The type of cases or the specific case which would be submitted to the 
Court would depend upon the sort of jurisdictional clause which would 
be inserted in an agreement between states and international organiza- 
tions or between international organizations infer se, or upon the special 
agreement between such parties. In case of a consequential revision in 
Article 36 of the Statute which would make it possible for international 
organizations to accept the compulsory jurisdiction of the Court, the re- 
quired declaration would be carefully considered by the competent bodies 
on which the Member States would be represented. It is most unlikely 
that such declarations would be made or that they would be made without 
compelling reasons and careful deliberation. 

The second objection is equally irrelevant at this stage, which is con- 
cerned with the removal of procedural barriers. It would be for each 
organization to determine, in accordance with its constitutional! instrument 
and practice, which organ would be competent to initiate litigation or 
represent the agency in contentious proceedings brought against it before ` 
the Court. It could be the chief executive organ of the agency alone or 
that organ assisted by another organ or by an ad hoc organ. There is 
probably some, but no fundamental difference in this respect between 
making a request for an advisory opinion and initiating contentious pro- 
ceedings. The advisory procedure is an established feature of many agree- 
ments to which international organizations are parties. Under the relevant 
clauses only the organization can make a request for an advisory opinion. 
In the case of the United Nations, such a request would probably be made 
by the Security Council or the General Assembly. The initiation of con- 
tentious proceedings could be regulated in a similar manner. No request 
for an advisory opinion has ever been made under any of the instruments 
in force, and therefore there is no practice as to who would represent the 
United Nations in such advisory proceedings. Presumably it would be 
the chief executive, the Secretary General of the United Nations or the 
Director General of the specialized agency. It has been pointed out that 
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“there is nothing novel in the executive head of an international organiza- 
tion having to act in this manner; he is in a similar position ... when in- 
stituting or defending legal proceedings (the other party to which may be 
a public authority of a member) in a municipal court.” 7 He is acting 
in a similar manner when settling claims against the organization arising, 
for instance, out of peacekeeping operations, or initiating or defending pro- 
ceedings before a tribunal of arbitration or defending proceedings before 
the Administrative Tribunal of the United Nations or similar tribunals of 
other agencies. It may be readily conceded that problems will arise, but 
there is no reason to assume that they will be insoluble. According to 


Jenks: 


Progress in the matter must be made empirically but can be made 
only when the procedural incapacity of international organizations has 
been eliminated. Any developments which occur must occur by a 
process of natural growth, but there can be no such growth while Ar- 
ticle 34, paragraph 1 of the Statute remains unchanged,1®® 
To revise Article 34(1) and to give to international organizations access 
to the contentious jurisdiction of the Court is merely to make good a long 
overdue omission, for as international legal persons they have a right to 
defend themselves in the judicial forum of the world. 


XI 


ACCESS TO THE CouRT——Parr 2 
(Articles 34(1), 35(1 and 2) and 36(1) of the Statute) 


It may be proper to raise the question whether it would be advisable in 
the process of revising the Statute to review the clauses which, under the 
heading “Competence of the Court,” deal with access to the Court and its 
jurisdiction. Perhaps a more rational arrangement and greater clarity could 
be achieved. There is no room here for a detailed analysis of these several 
provisions, but some tentative ideas may be offered for consideration. 

Thus far, Article 34(1) has been regarded merely from the point of view 
of the desirability of opening access to international organizations and, 
possibly, individuals. But the more basic question is whether greater ra- 
tionality and economy could be achieved by cutting out this remnant of the 
Hague system altogether. There may be a question about the remaining 
paragraphs 2 and 3; but if they are deemed worth preserving, even though 
they have never been applied,” a place for them could doubtless be found 
elsewhere in the Statute. Article 34(1) serves no useful purpose; the 
Court need not be surrounded by a fence. 

The Statute, in a section entitled “Competence of the Court,” should 
affirmatively and simply declare the extent or scope of the Court’s com- 
petence ratione personae, materiae, and temporis. 

Article 35(1) is concerned with competence ratione personae: “The 
Court shall be open to States parties to the present Statute.” This is clear 

197 Jenks, ibid. at 221. 198 Ibid. 
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enough, but it does not say which states are parties. This is stated in 
Article 93 of the Charter. According to paragraph 1 of that article, the 
parties are all Members of the United Nations; and, according to paragraph 
2, states which are not Members may under certain conditions become 
parties. The Court is, however, also open to states which are neither Mem- 
bers of the United Nations nor parties to the Statute under Article 93(2) 
of the Charter. This is stated in Article 35(2) of the Statute. One may 
question the propriety of including the third paragraph of Article 35 in 
the Statute. It deals with “housekeeping,” and its substance could more 
rationally be included in the conditions laid down by the Security Council 
pursuant to paragraph 2 of Article 35 or elsewhere in the Statute, 

If the proposal is accepted to grant access to international organizations, 
a clause to this effect should be included in a revised Article 35, as dis- 
cussed above. It may also be desirable to provide access to individuals 
and corporations in cases which would come before the Court by evoca- 
tion or, by analogy to Article 177 of the E.E.C. Treaty, by case-stated 
procedure. Alternatively, a clause should be included stating that the 
Court is open to entities or persons other than states on conditions laid 
down by the General Assembly upon recommendation of the Security 
Council. 

The competence of the Court ratione materiae is defined in two separate 
articles instead of being dealt with comprehensively in one provision. Ar- 
ticle 36(1) provides: 


The jurisdiction of the Court comprises all cases which the parties 
refer to it and all matters specially provided for in the Charter of the 
United Nations or in treaties and conventions in force. 


The competence of the Court ratione materiae is also alluded to in Article 
38(1): “The Court, whose function is to decide in accordance with inter- 
national law such disputes as are submitted to it, shall apply. .. .” 

The conservatory or transitional provision of Article 37 is also relevant, 
as it explains the last words of Article 36(1), “treaties and conventions in 
force.” Finally, one may question whether the description of disputes con- 
tained in paragraph 2 of Article 36 is only relevant in connection with 
compulsory jurisdiction or with competence ratione materiae in general. 
The structure and content of this article appear more concerned with the 
perennial problem of voluntary as against compulsory jurisdiction than 
with the competence of the Court ratione materiae. It is, of course, ob- 
vious that if such disputes as are generically listed in Article 36(2) are fit 
for the compulsory jurisdiction of the Court, they are also fit for its volun- 
tary jurisdiction. It would make for a more economical and rational ar- 
rangement if the question of consent to jurisdiction were kept distinct 
from the matter of material jurisdiction in contentious cases. It would 
be sufficient to state that, as Article 38(1) says, the competence of the 
Court comprises disputes submitted to it by the parties or that it comprises 
disputes concerning any question of international law, as stated in Article 
36, paragraph 2b. The latter formula would seem preferable, as it con- 
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cerns itself with the subject matter and leaves the question of parties open 
for whatever changes are acceptable to the international community. Ques- 
tions of consent could, if necessary, be treated in a separate clause. 

The Statute provides no limitation of the competence of the Court ratione 
temporis. Exclusion of disputes ratione temporis is a frequent feature of 
declarations made by states pursuant to Article 36{2) of the Statute, and 
there is a rich jurisprudence on the subject. However, it would be un- 
wise to introduce any rule into the Statute that would prevent the Court 
from acjudicating a dispute between states, which they would otherwise 
be willing to submit to the Court, on the ground that it arose before, or 
related -o facts which arose prior to, some arbitrary date. As regards such 
disputes there is no statute of limitations. The question whether a rule 
should be written into the Statute limiting the discretion of states in in- 
cluding or excluding disputes ratione temporis (Article 36(3)) is a differ- 
ent matter altogether.?™ 


XII 


Access TO THE COURT—PART 3 
(Preliminary Decision Procedure) 


The discussion of the composition of the Court was based on the as- 
sumption that, if the judges were elected in a somewhat different manner, 
by which high qualifications and independence were ensured, governments 
would feel more confidence in the Court, refer cases to it more frequently, 
and thus enable the Court to play a more active rôle in the development 
of law, in the promotion of stability, and ultimately in the maintenance of 
peace. It is clearly impossible to predict the outcome of reforms. But 
one may have some doubt whether such reforms are likely to have great 
impact on the attitude of states toward the Court. 

Similarly, granting to international organizations access to the Court, 
while long overdue, may not result in a substantial increase in the flow of 
cases. The attitude of legal advisers, discussed earlier,” is not promising, 
and there is, indeed, no compelling reason why organizations with their 
own procedures for the settlement of disputes should address themselves 
to the Court. 

It remains to consider a novel approach which, in a manner of speaking, 
would abandon the pattern of the Hague system and base itself on the 
pattern of the European Court of Justice.” It may be useful to recall the 
acute otservation of Jenks, quoted earlier, that “the jurisdiction and pro- 
cedures of the European tribunals and those of the International Court 
represen: different epochs in the development of international adjudica- 
tion.” 24 It is no part of the proposal to be submitted that the epoch of 
the Hague system should be abandoned. Rather, the Court should be 
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adapted to a new age, characterized by an unparalleled increase in trans- 
national relations and in international agreements. What is really needed 
is an organ which can ensure the authoritative and uniform interpretation 
of conventions in the domestic forum. Indeed the Court could and should 
play this rôle, and beyond interpreting conventions in a uniform manner, 
the Court could also be empowered to give authoritative interpretations 
on questions of customary international law involved in disputes before 
domestic tribunals.?°° It should be emphasized that these are two differ- 
ent steps which could be taken, the first being more modest than the '`sec- 
ond. Whether one step is taken or both, the important objective is to 
integrate the Court with the mainstream of judicial settlement of interna- 
tional legal problems. 

It is perfectly in tune with the spirit of the Hague system to regard the 
Court as “part of the institutional structure which modern diplomacy may 
—indeed should—take into account as one of the means to its end... .” 28 
As such, the decline in the business of the Court would indicate that mod- 
ern diplomacy prefers other means of achieving its ends. It is suggested 
that the Court could also play a more vital rôle as part of the judicial 
machinery available to litigants on the more humble level of municipal 
tribunals. As long as diplomacy makes no greater demands upon it, there 
is no reason why the Court should not perform this additional rôle. 

Article 177 of the Rome Treaty of March 25, 1957, establishing the Euro- 
pean Economic Community, and Article 150 of the Treaty of the same date 
establishing the European Atomic Energy Community, read as follows: 


The Court of Justice shall be competent to make a preliminary de- 

cision concerning: 

a) the interpretation of this Treaty; 

b) the validity and interpretation of acts of the institutions of the 
Community; and 

(c) the interpretation of the statutes of any bodies set up by an act 
of the Council, where such statutes so provide. 

Where any such question is raised before & court or tribunal of one 
of the Member States, such court or tribunal may, if it considers that 
its judgment depends on a preliminary decision on this question, re- 
quest the Court of Justice to give a ruling thereon. 

Where any such question is raised in a case pending before a do- 
mestic court or tribunal from whose decisizns no appeal lies under 
municipal law, such court or tribunal shall refer the matter to the 
Court of Justice.” 


205 Reference of questions of customary international law, such as issues of sovereign 
immunity, is suggested by Jessup, note 203 above, at 145. 

208 Rosenne, note 147 above, at 6. Part One of Rosenne’s book is entitled “The 
Court as Part of the Machinery of Diplomacy.” 

207 998 U.N.T.S. 11, 76 (1958); ibid. at 167, 215. Art. 177 may well have served 
as a model for Art. 56 of the U. S. Draft of United Nations Convention on Interna- 
tional Seabed Area (Aug. 3, 1970), which reads as follows: “When a case pending 
before a court or tribunal of one of the Contracting Perties raises a question of the 
interpretation of this Convention or of the validity or interpretation of measures taken 
by an organ of the Authority, the court or tribunal conzserned may request the Tri- 
bunal to give its advice thereon.” 9 Int. Legal Materials 1046, at 1062 (1970). 
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This novel procedure has attracted a great deal of attention among jurists 
in the European Community and elsewhere. It has some affinity -with, 
or precedent in the English “procedure by case stated” and possibly in the 
American certiorari procedure. However, the distinction between these 
procedures is more significant than any similarity. Both the case stated 
and certiorari are concerned with moving a question of Jaw from a lower 
to a higher domestic tribunal. This is not at all the case with the pre- 
liminary decision procedure. The question of interpretation is not sent 
by a lower court to a higher court, for the European Court of Justice is in ` 
no sense a court which, in the hierarchy of tribunals, is superior to the 
domestic courts of the members of the European Community. It is alto- 
gether a different court, an international court of the Community whose 
function it is, as stated in Article 164 of the E.E.C. Treaty and Article 136 
of the Euratom Treaty, to “ensure observance of law and justice in the 
interpretation and application of this Treaty.” 2° Uniformity in the inter- 
pretation of the treaty is the principal objective of the preliminary decision 
procedure under Article 177. The application of the treaty, as interpreted 
by the Court of Justice, is left to the domestic tribunals, 

It is therefore extremely important to insist that building this procedure. 
into the Statute of the Court would not in any sense make the Interna- 
tional Court superior to the domestic tribunals of the states. It is not at 
all part of the preliminary decision procedure that the Court would or 
should become a court of appeal from judgments of domestic tribunals, a 
feature of the stillborn International Prize Court of 1907. What would be 
achieved would be the appropriate observance of law in the decision of 
international issues by domestic tribunals. 

There is a good deal of case law on the subject.?°* There are unresolved 
controversies about the exact application of Article 177, the relevance of 
the theory of the “acte claire,’ the scope of inquiry into the facts of the 
case by the Court of Justice, and related matters. But in the cases in 
which it has been applied, the procedure has worked well and has con- 
tributed to the acceptance of the integrity of the Community law. The 
Court of Justice interprets the abstract question of law submitted to it by 
the domestic tribunal and the domestic tribunal applies the interpretation 
to the case before it. 

According to Article 20 of the Protocol on the Statute of the Court of 
Justice of the Community: 

In cases provided for under Article 177 of this Treaty, the decision of 
the domestic court or tribunal which suspends its proceedings and 
makes a reference to the Court shall be notified to the Court by the 
domestic court or tribunal concerned. Such decision shall then be 
notified by the registrar to the parties in the case, to the Member States 


and to the Commission, and also to the Council if the act whose validity 
or interpretation is in dispute originates from the Council. 


208 298 U.N.T.S, 11, 73 (1958); ibid. at 167, 212. Art. 31 of the earlier European 
Coal and Steel Community Treaty provides; “The function of the Court is to ensure 
the rule of Jaw in the interpretation and application of the present Treaty and of its 
implementing regulations.” 261 U.N.T.S. 140, 165 (1957). 

209 Eric Stein and Peter Hay, Law and Institutions in the Atlantic Area 180 (1967). 
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The parties, the Member States, the Commission and, where ap- 
propriate, the Council are entitled to submit to the Court, within a 
period of two months after the latter notification, memoranda or written 
comments.”?° . 


By means of this provision the original parties as well as the interested 
governments may and, indeed, have participated in the proceedings before 
the European Court. It is to be emphasized that under Articles 169 and 
170 of the E.E.C. Treaty, the Commission and the Member States, re- 
spectively, have the right to refer to the European Court cases alleging 
violations of a Member’s obligations under the treaty. As the European 
Court declared in the van Gend en Loos case: 


The fact that the Treaty, in the aforementioned Articles [169 and 
170], allows the Commission and the member-States to bring before 
the Court a State which has not carried out its obligations, does not 
imply that individuals may not invoke these obligations, in appropriate 
cases, before a national court; and likewise, the fact that the Treaty 
puts at the disposal of the Commission means to ensure respect for the 
duties imposed on those subject to it does not exclude the possibility 
of invoking violation of these obligations in litigation between in- 
dividuals before national courts... . Reliance on these Articles would 
risk being ineffective if it had to be exercised after the enforcement 
of a national decision which misrepresented the requirements of the 
Treaty. The vigilance of individuals interested in protecting their 
rights creates an effective control additional to that entrusted by 
Articles 169 and 170 to the diligence of the Commission and the mem- 
ber-States.21 


One of the chief virtues of the preliminary decision procedure is that it 
is prophylactic in effect; it is designed to prevent a decision by national 
tribunals which could be regarded as violative of a treaty. The procedure 
also involves the real persons in interest, the individuals or corporations who 
are at variance as to their respective rights under a convention. While it 
does not preclude state-against-state litigation, it normally takes the “ad- 
versary” out of adversary proceedings, for no state is required to decide 
whether or not to cite another state before the bar of international justice. 
The preliminary decision procedure completely depoliticizes the appeal to 
the Court. No state appears before the Court as applicant or respondent. 
No state need appear in the procedure at all unless it desires to submit 
written comments. The preliminary decision procedure has some features 
of advisory proceedings— such as the absence of parties—and an important 
feature of the contentious procedure—a binding decision on the proper 
interpretation of a treaty. i 

The diffculty national tribunals may face when called upon to interpret 
a treaty or a principle of international law is that, being national institu- 
tions, their impartiality may not be above suspicion. The point need not 
be labored. Suffice it to recall the divergent judgments of the courts in 
Aden, Rome and Tokyo in the wake of the purported nationalization of the 


210 998 U.N.T.S. 147, 152 (1958). 
21N. V. Algemene Transporten Expeditie Onderneming van Gend en Loos v. 
Nederlandse Tariefcommissie, 2 Common Market Law Reports 105, 130 (1963). 
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Anglo-Iranian Oil Company, or the divergent judgments of the courts in 
Hamburg and Rotterdam on the Indonesian nationalization of Dutch to- 
bacco plantations. The point was put with complete clarity by the Supreme 
Court cf the United States in the Sabbatino case. Referring to the re- 
spondert’s contention “that United States courts could make a significant 
contribution to the growth of international law, a contribution whose im- 
portance, it is said, would be magnified by the relative paucity of de- 
cisional law by international bodies,” Mr. Justice Harlan declared: 


But given the fluidity of present world conditions, the effectiveness 
of such a patchwork approach toward the formulation of an acceptable 
body of law concerning state responsibility for expropriations is, to say 
the least, highly conjectural. Moreover, it rests upon the sanguine 
presupposition that the decisions of the courts of the world’s major 
capital exporting country and principal exponent of the free enterprise 
system would be accepted as disinterested expressions of sound legal 
principle by those adhering to widely different ideologies.?*? 


One may wonder whether the Supreme Court or other tribunals faced with 
similar sroblems would not have been.glad to refer the question to the 
International Court of Justice for a preliminary decision. Moreover, the 
judgments of national tribunals on controversial aspects of international 
Jaw must not only be impartial but they must also appear to be impartial. 

The preliminary decision procedure of Article 177 applies in three situa- 
tions, of which the first two appear relevant in the present context— 
the interpretation of treaties and the validity and interpretation of acts of 
organs of the United Nations or other international institutions. A third 
category would embrace the interpretation of principles of customary inter- 
national law. The introduction of the preliminary decision procedure into 
the Statute of the International Court would probably be least resisted 
with respect to treaties, whether bilateral or multilateral. Once the Statute 
is revised so as to admit this procedure, it would be up to states to take 
advantage of it and include a suitably drafted jurisdictional clause. The 
question of the validity and interpretation of acts of international organiza- 
tions might present greater difficulty. One can easily imagine a case before 
a domestic tribunal involving an embargo upon trade with a given state 
imposed. say, by the Security Council or the General Assembly. To confer 
upon the Court competence to give a preliminary decision on the validity 
of such a resolution would be equivalent to instituting a system of judicial 
review cf the constitutionality of acts of organs of the United Nations.?*° 
Proposals to this effect have been considered but have not garnered much 
support. 

The third category, questions of customary international law, may appear 
as involving too radical an innovation. * On the other hand, it would be 
the easiest to implement. For once the Court is made competent to give 

212 Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 434-435 (1964); 58 A.J.LL. 
795 (1964). 

213 See E. Lauterpacht, “The Legal Effect of Illegal Acts of International Organiza- 


tions,” in Cambridge Essays in International Law: Essays in Honour of Lord McNair 
88-102 (1965). 214 Jenks, note 2 above, at 167. 
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preliminary but binding interpretations on such questions, it could be 
left to the discretion of each state whether, through national legislation, it 
desired to empower its tribunals to refer such questions to the Court.?* 
States which have shown a predisposition for the development of the rule 
of law might be among the first to take the necessary initiative. As in 
connection with giving access to the Court to international organizations, 
the important first step appears to be to make the necessary changes in the 
Statute of the Court. Other matters may be worked out as need and 
experience indicate. Surely a revision along these lines would be most 
likely to increase the volume of business before the Court. It need hardly 
be emphasized that it would be strictly legal business and completely in 
line with the function of the Court as the principal judicial organ of the 
international community. The Court could establish chambers, if it saw 
fit, to handle such cases and, if necessary, such chambers could meet at the 
seat of the national tribunal which referred the question to the Inter- 
national Court. The Statute already provides in Article 26 for the establish- 
ment of chambers for dealing with particular categories of cases, for ex- 
ample, labor cases and cases relating to transit and communications. A 
chamber for dealing with disputes relating to bilateral or multilateral trade 
agreements might be useful. Questions of the validity or interpretation of 
acts of international organs and of general international law might be 
left to the full Court. 

A reform along these lines would not involve any curtailment of national 
sovereignty. Consent of the state or states concerned would be required 
in any event, and the application of the law would remain in the hands 
of national tribunals. It is well to remember that the judgment of a national 
tribunal on a question of international law is not conclusive on other states 
and may, indeed, be the first step in a diplomatic controversy which may 
ultimately be submitted to an international tribunal for a decision. The 
preliminary decision procedure has the virtue of preventing such con- 
troversies and of removing from busy foreign offices an often unwelcome 
burden. In any event, no better guarantee could be offered to litigants 
before national tribunals that justice will be done in accordance with the 
highest available standards. 


XIII 


COMPULSORY JURISDICTION 
(Article 36 (2) of the Statute) - 


The question of compulsory jurisdiction has already been discussed 
earlier in this paper. It remains to point out possible ways of strengthen- 
ing it. 

In 1954 Lauterpacht expressed a widely held view that the absence of 
compulsory jurisdiction “signifies a fundamental defect in the organization 

216 It may be noted that, if states were authorized to request advisory opinions (see 


p. 321 below), this procedure could be used to obtain authoritative interpretations of 
international law pending before a national tribunal. 
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of international society” which “should be subject to repeated examina- 
tion.” He proposed, as a first step, to elevate “the compulsory jurisdiction 
of the Court to the position of a governing principle’ and to give “in- 
dividual states the right to contract out from that principle by a special 
declaration.” 74° That proposal was before the San Francisco Conference, 
which did not adopt it and gave preference to the old system of con- 
tracting-in.?™ If it is true that “the chief importance of the system of 
compulsory jurisdiction is psychological,” %8 then it might be worth while to 
consider the possibility of introducing the contracting-out principle in place 
of the contracting-in principle which has now been in force for close to 
50 years. The change may not increase decisively the effectiveness of the 
system of compulsory jurisdiction but its psychological value may be quite 
substantial. It would also have the beneficial effect of showing to the world 
at large that the Members of the United Nations attach great significance 
to the settlement of disputes by the judicial technique. States which, for 
a variety of reasons, may have hesitated to contract in might be glad to 
have the decision made for them, and they may be under no pressure to 
contract out. But even if they did, they would not be likely to contract 
out completely. It is more likely that the contracting-out would take the 
form of formulating reservations which, even at their worst, might still leave 
a residuum of usable compulsory jurisdiction. 

The frequent use of reservations of increasingly arbitrary character in 
declarations accepting the compulsory jurisdiction of the Court has been 
a matter of serious concern to publicists and governments.2#* The self- 
judging reservation of domestic jurisdiction has already been discussed, 
along with the 1959 Resolution of the Institute of International Law.” 
The Institute, besides calling for the withdrawal of this type of reservation, 
also declared: 


In order to maintain the effectiveness of the engagements under- 
taken, it is highly desirable that declarations accepting the jurisdiction 
of the International Court of Justice in virtue of Article 36, paragraph 2, 
of the Statute of the Court should be valid for a period which, in 
principle, should not be less than five years. Such declarations should 
also provide that on the expiration of each such period they will, unless 
notice of denunciation is given not less than twelve months before the 
expiration of the current period, be tacitly renewed for a new period 
of not less than five years.?”* 


It would seem highly desirable if the General Assembly could be induced 
to consider and eventually adopt a resolution on the subject of reserva- 


216 45 Annuaire 536-537 (II, 1954). In this sense also Scalochauer, note 166 above, 
at 447. 217 Rosenne, nate 147 above, at 365 f. 

218 Rosenne, ibid. at 419. Rosenne goes on to say: “It is an instrument for dis- 
seminating, among the public and among professional diplomats, the idea that judicial 
settlement of international disputes is both possible and desirable. Jt enhances the 
general prestige and standing of the Court.” 

219 Waldock, “The Decline of the Optional Clause,” 32 British Year Book of Inter- 
national Law 244-287 (1955-1956). 220 Above, pp. 271, 272. 

221 48 Annuaire 382 (IL 1959); 54 AJ.LL. 135 at 136-137 (1960). 
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tions ratione temporis. Particularly objectionable are reservations which 
provide that the declaration can be terminated or amended ratione materiae 
by notice to the Secretary General of the United Nations and that such 
notice should have immediate effect. It is well established that states may 
make such reservations, but they nonetheless “appear to be inconsistent 
with the effectiveness of the (Optional) Clause.” 78? The Assembly could 
propose a model clause to states or amend the Statute by including such a 
model clause in the Statute itself.??5 
Until and unless the inventiveness of states in hedging their declarations 
is curbed, other states can take, and have taken, defensive measures. Thus 
the Government of Portugal, almost immediately upon being admitted to 
membership of the United Nations, deposited on December 19, 1955, a 
Declaration of the same date, in which it stated: “The present declaration 
enters into force at the moment it is deposited with the Secretary-General 
of the United Nations,” #24 Portugal promptly instituted proceedings 
against India in what has come to be known as the Right of Passage case, 
and the Court upheld the validity of the Declaration.” The Court did 
this while admitting 
that during the interval between the date of a notification to the 
Secretary-General and its receipt by the Parties to the Statute, there 


may exist some element of uncertainty. However, such uncertainty is 
inherent in the operation of the system of the Optional Clause . . .?*6 


There is no need to be fatalistic about annoying uncertainties. All that is 
needed is a slight change in Article 36 (4) to provide that declarations 
shall be deposited with the Registrar of the Court and that in any event 
they shall not enter into force until a month or so after their deposit. 

The defense of the United Kingdom against this form of reservation 
ratione temporis appears in paragraph (iii) of its Declaration of January 1, 
1969, whereby disputes are excluded 


where the acceptance of the Court’s compulsory jurisdiction on be- 

half of any other Party was deposited or ratified less than twelve 

iets prior to the filing of the application bringing the dispute before 
e Court.??7 


The point hardly needs to be labored that a uniform regulation of the 
temporal elements of declarations would be superior to individual solutions. 
As regards exclusions ratione materiae or personae ? there have been no 


222 Jenks, note 2 above, at 108. While the term “Optional Clause” is still widely 
used, it is inappropriate in connection with the present Ccurt and its Statute. Rosenne, 
note 147 above, at 365, note 6. 

228 Ç, Derbasch, “La Compétence Ratione Temporis de la Cour Internationale de 
Justice dans le Système de la Clause Facultative de Juridiction Obligatoire,” 64 Revue 
Générale de Droit International Public 230-259, at 254 (1960). 

224 1968-1969 LC.J. Yearbook 68. 

225 Right of Passage case (Preliminary Objections), [1957] LC.J. Rep. 125, at 141. 

226 Thid. at 143. 227 1968-1969 I.C.J. Yearbook at 71. 

228 An example of the latter exclusion is the Declaration of Israel which does not 
apply to “any dispute between the State of Israel and any other State ... which does 
not recognize Israel or which refuses to establish or to maintain normal diplomatic re- 
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complaints, although the former have frequently led to arguments before 
the Court and to preliminary objections to jurisdiction. It is moot whether 
it is still necessary to exclude disputes relating to matters which are claimed 
to fall within the domestic jurisdiction of the applicant or respondent 
states.*7° 

` The validity of reservations may be challenged by states which have ac- 
cepted the compulsory jurisdiction of the Court, as was done by Sweden 
with respect to the afore-cited Declaration of 1955 made by Portugal. It 
has been said that “theoretically, in the event of a difference arising, the 
Secretary-General or the State concerned could bring it before the General 
Assembly.” 2° This is certainly possible, but it is open to question whether 
a political body should be seized of a delicate and essentially legal matter. 
It may be desirable to consider, in connection with a revision of the Statute, 
whether the Court itself should not be enabled to rule on the conformity of 
declarations with its own system of compulsory jurisdiction. The Court 
could be empowered to do so ex officio or at the request of any state which 
is a party to the system of compulsory jurisdiction. 

Article 36 (2) lists four classes of disputes with respect to which com- 
pulsory jurisdiction may be accepted. It has been proposed to enlarge the 
listing to 30 specific subjects with respect to which states would have the 
option to accept compulsory jurisdiction.“ This proposal merits con- 
sideration, particularly if it is deemed that a particularization of the present 
list would stimulate a wider acceptance of compulsory jurisdiction. To 
include a long list in the text of the Statute may not be the best way to 
accomplish the proposed objective. It may be possible, however, to draw 
the attention of states to the proposed list. To reconcile this with the 
present Article 36 (2), it may be necessary to change its wording in such 
a manner that parties to the Statute would have the option of accepting 
the compulsory jurisdiction of the Court with respect to “all legal disputes 
concerning any question of international law.” As it is, sub-paragraphs a, c, 
and d of Article 36 (2) are in a sense redundant, for they are mere par- 
ticularizations of sub-paragraph b, which would he preserved in the pro- 
posed formulation. 


lations with Israel... .”’ Ibid, at 53. Frequent also are exclusions of disputes between 
members of the Commonwealth. See Declarations of India, ibid. at 52, and the 
United Kingdom, ibid. at 71. For an example of the former exclusion cf. the Canadian 
Declaration of April 7, 1970, par. 2(d), 1969~1970 I.C.J. Yearbook at 55: “disputes 
arising out of or concerning jurisdiction or rights claimed or exercised by Canada in 
respect of the conservation, management or exploitation of the living resources of the 
sea, or in respect of the prevention or control of pollution or contamination of the 
marine environment in marine areas adjacent to the coast of Canada,” 

228 Rosenne, note 147 above, at 393-395. 230 Ibid. at 391-392. 

23: L, B. Sohn, “Step-by-Step Acceptance of the Jurisdiction of the LC.J.,” 1964 
Proceedings, Am. Soc. Int. Law at 131. For a detailed elaboration of several alterna- 
tives along similar lines, see International Law Association, Report of the Fifty-first 
Conference, Tokyo, pp. 65-96, 79~117, and xiii-xiv, which is the text of the unani- 
mously edopted resolution on this subject. 
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As an alternative to the above proposal or in addition to it, declarations 
could accept the jurisdiction of the Court with respect to disputes relating 
to the interpretation and application of specific treaties. States could 
include such a list in the declaration or in an annex thereto. 


XIV 


SOURCES OF Law 
(Article 38 cf the Statute} 


The criticism of the Court’s conception and application of law relates to 
its jurisprudence and not to Article 38. To be sure, there are suggestions 
for re-wording sub-paragraph b of paragraph 1 of Article 38 relating to 
customary international law, and to include judicial decisions or, at any 
rate, decisions of international tribunals among the formal sources of law. 
Insofar as the complaint is concerned with the lack of confidence in the 
law which the Court has applied, three areas may be distinguished: 
first, the application of customary international law, second, codification 
of this law, and, third, the Court’s attitude toward United Nations law. 

Taking the second point, codification, first, it has been said that states 
would have greater confidence in the law which the Court applies if the law 
were brought up to date and reflected the interests not merely of the states 
which were dominant in the era of colonialism and imperialism but of the 
new states as well? No doubt the certainty of the law and its predict- 
ability would be enhanced if it were codified and progressively developed to 
a greater extent than is the case at present. The International Law Com- 
mission has achieved remarkable results, but they seem to fall short of the 
expectation of new states. If any measures can usefully be taken to ac- 
celerate progress in this work, they should receive the most serious con- 
sideration from the General Assembly and the Commission. However, as 
long as the Commission is organized as it is and holds only one session 
annually, it is unreasonable to expect more rapid progress. 

Turning to the first point, the concept and application of customary 
international law, it is well to recall that, when the Permanent Court of 
International Justice was established, it was expected that it would not 
merely clear up dubious points but also, in the absence of an international 
legislature, contribute to the development of the law. It is generally agreed 
that in some of its judgments—for instance, the Corfu Channel and the 
Fisheries cases—the International Court has made significant contributions 
to the development of the law. The same may be said of some of its ad- 
visory opinions, such as those in the Reparation and Reservations cases. 
However, there is still a sense of disappointment with the performance of 
the Court over the years. Nowhere has this been expressed more cogently 
than in the words of Jenks: 


Taken together these nineteen propositions may appear to verge 
upon the extreme positivist position that no State is bound by custom 


282 See p. 254 above. 
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in the absence of proof of its own recognition of the alleged custom in 
deference to an Opinio juris sive necessitatis. This position involves 
a frontal challenge to any possibility of the development of inter- 
national law by means of international adjudication. If this is indeed 
the logic of these decisions of the International Court we are confronted 
with the most tragic paradox in the development of international law 
and international institutions. A court which holds that international 
law permits whatever it does not specifically prohibit, which will not 
presume that consent to a rule in the absence of proof of a sense of 
legal obligation, which accepts dissent from or repudiation of a custom 
as proof that it is inapplicable, which regards a divergence of views in 
a political assembly as evidence that there is no generally accepted rule 
of law, and which views with reserve as constituent elements of custom 
treaty obligations, the practice of international organisations, municipal 
judicial decisions and the views of publicists, thereby debars itself from 
playing a constructive part in the progressive crystallisation of custom 
into law. . . .75% 


It must not be overlooked, however, that consent to the law is still a 
crucial requirement, and while it may appeal to a progressive audience to 
urge the Court to abandon the “sovereign state” oriented approach in favor 
of a “community” oriented approach, the time has not yet come for so 
radical a reorientation. There is a real dilemma here: If the Court should 
indulge in judicial lawmaking and should make light of the consent of 
states to the law, it might abruptly find itself in the position of a leader 
without a following.** In a typical situation, one state before the Court 
may seek security through existing law while its opponent may seek satis- 
faction through a change in the law. It is not easy for the Court to find a 
solution which will seem solidly based in existing law and yet be in- 
novative at the same time. We are here, to some extent, in an area of 
subjectivities. 

In any event, a change for the better is not likely to come from a revision 
of Article 38 of the Statute. If a better mix of law and international public 
policy is desired than is found in the jurisprudence of the Court, such a 
change can come only from the Court. And this brings us back to the 
question which has already been aired at length, namely, the question of 
the composition of the Court. 

The attitude of the Court to United Nations law brings us back to what 
has already been said about codification, progressive development, and 
customzery international law. Typically, changes in the law are the result 
of treaties, but such changes, barring exceptions, are slow. Therefore, the 
possibility of achieving progressive development of the law through 
resolutions and declarations of the United Nations seems enormously at- 
tractive to states and academic circles. It is unnecessary to review here 
the arguments pro and con on the attribution of lezislative competence to 
the General Assembly or the Security Council and the legal force of their 

288 Jenks, note 2 above, at 237 £. 
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resolutions.2*> The question was extensively analyzed in the Dissenting 
Opinions of Judge Jessup and Judge Tanaka in the South West Africa cases 
(Second Phase).8¢ It is a pity that the Court did not give an authoritative 
pronouncement on the subject. The Court, in a different composition, may 
see fit, and indeed may have to come to-grips with the question in con- 
nection with the pending request of the Security Council for an advisory 
opinion on the question: “What are the legal consequences for States of 
the continued presence of South Africa in Namibia (South West Africa), 
notwithstanding Security Council resolution 276 (1970) ?” 237 

In view of this it may seem advisable to postpone consideration of the 
matter. On the other hand, one could consider possible ways in which 
Article 38 could be amended so as to include “United Nations law.” Two 
possibilities seem to be open: One would be to include it among the formal 
sources of law: the other would be to include a reference to United Nations 
law in sub-paragraph d of paragraph 1 of Article 38. In the latter case, 
the Court would be called upon to consider resolutions and declarations of 
the General Assembly and Security Council (and conceivably equivalent 
acts of specialized agencies, regional organizations, etc.) “as subsidiary 
means for the determination of rules of law.” 8! It would be well to 
place these words ahead of judicial decisions and publicists. A revision 
along these lines would express the conviction, which may well be uni- 
versal, that resolutions and declarations of the Assembly and Council play 
a significant rôle in the development of the law. 

The first alternative would require a paragraph directing the Court 
to apply “lawmaking resolutions and declarations of the General Assembly 
and the Security Council” and equivalent acts of other international 
agencies. Whether a particular resolution or declaration is indeed “law- 
making” would be decided, as are all questions of law and fact, by the 
Court on the basis of the written and oral pleadings of the parties to a 
dispute. Obviously not all resolutions and declarations are lawmaking in 
intent or character. Nothing might be lost if the qualification “lawmaking” 
were omitted from the proposed text, at least so long as the opening 
paragraph in Article 38(1) provides that the Court’s function is “to decide 
in accordance with international law such disputes as are submitted to it.” 
It may be argued that this is inherent in the Court’s adjudicative function. 

Finally, reference may be made to the view that the distinction in Article 
38(1) between binding and non-binding sources of law “was becoming 
increasingly irrelevant and unrealistic.” 23° This may be so, and in any 


235 Gross, ibid, at 374 ff, and see Rosalyn Higgins, “The United Nations and 
Lawmaking: The Political Organs,” 64 AJ.LL. {Proceedings, Am. Soc. Int. Law) 
at 37-48 (1970). 

286 For Judge Tanaka’s view cf. [1966] I.C.J. Rep. 6, at 291-294; and Judge Jessup’s 
views, ibid. at 432-433, 441. See also Gross, loc. cit. above, at 380 f. 

237 1969--1970 I.C.J. Yearbook at 5. 

238 This has been proposed by the writer in “The United Nations and the noe of 
Law,” 19 International Organization 537-561, at 557 (1965). 

239 Oliver J. Lissitzyn, in R. N. Swift (ed. ), Annual Review of United Nations Af- 
fairs, 1963-1964, at 127 (1965). 
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event the distinction, if it has been made, may be not so much irrelevant 
as incorrect. A more tenable distinction may be made between sources 
of law and evidence of law, and between sources of law and sources of 
obligation. It would be beyond the scope of this paper to examine the 
Jatter distinction. As to the former, it would appear that it is the distinc- 
tion which is actually made in Article 38(1), sub-paragraphs a (treaties), b 
(customary international law) and c (general principles of law) being 
statements of the sources of law, and sub-paragraph d being a statement 
of the evidence of the law. 

A discussion of the general principles of law in the jurisprudence of the 
Court must be omitted for lack of space.24° If the Court is to be called 
upon to make more frequent use of general principles, the judges can ac- 
complish this on their own, and no statement in Article 38 is needed. The 
composition of the Court and the kind of cases which the Court may have 
occasion to adjudicate in the future will be the determinants. 


XV 


ADVISORY PROCEEDINGS 
(Article 96 of the Charter and Articles 65-68 of the Statute) 


The Charter confers authority upon the General Assembly and the 
Security Council to request advisory opinions on any legal question 
(Article 96 (1)). Furthermore, the Charter empowers the Assembly to 
confer authority upon other organs of the United Nations and specialized 
agencies to request opinions “on legal questions arising within the scope 
of their activities” (Article 96 (2)). Six organs of the United Nations (in- 
cluding the Assembly and Council) and 13 agencies (including the Inter- 
national Atomic Energy Agency )—a total of 19 organs and agencies—are at 
present authorized to request opinions. However, only twelve requests 
have been made and one, the first to be made by the Security Council, is 
pending. It is not necessary to review once again the reasons for this 
conspicuous non-use of the advisory function of the Court.?* 

One proposal for widening access to the advisory jurisdiction of the 
Court, made by the International Law Association in 1956, would amend 
Article 96 of the Charter in order “to empower the General Assembly to 
authorize other public international organizations, whether general or 
regional, to request advisory opinions of the Court.” *#? It has also been 
proposed to extend this faculty to organizations and organs which are not 
wholly composed of states or representatives of states.” Both proposals 
would require only an amendment of Article 96 (2) of the Charter, as 


240 See p. 318 above. 

241 See Alexy, “Die Inanspruchnahme des IGH durch die Organe der Vereinten Na- 
tionen,” 21 Zeitschrift für Auslindisches Öffentliches Recht und Völkerrecht 473-510 
(1961); Pierre L. Zollikofer, Les Relations Prévues entre les Institutions Spécialisées 
des Nations Unies et la Cour Internationale de Justice at 72-75 (1955). 

242 Report, at viii (1956). See also p. 276, above. 

243 K, Herndle in 3 Strupp-Schlochauer, Wörterbuch des Vélkerrechts at 34 (1962). 
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Article 65 of the Statute is broad enough to enable the Court to receive re- 
quests “of whatever body may be authorized . . . in accordance with the 
Charter of the United Nations to make such a request.” The informal study 
group on the International Court of Justice expressed itself in 1963 as being 
in favor of conferring the necessary authority on public international organ- 
izations, including regional organizations. 

The International Law Association in 1956 also proposed that 


Article 96 of the Charter should be amended so as to impose upon the 
organs of the United Nations the obligation to request from the Inter- 
national Court of Justice and [sic/] advisory opinion concerning any 
situation in which the claim is made by a member that the organ had 
exceeded its jurisdiction under the Charter.*#4 


This attempt to make a Member “put up or shut u2” is not likely to achieve 
its object, even if the Charter were amended. No request could be made 
without the necessary majority, and there is no way to compel the majority 
of Members to vote in favor of a request. 

The informal study group on the Court considered the possibility of 
making the advisory procedure available to states.” ‘There would be some 
advantage in this innovation, which would require amendments of both 
the Charter and the Statute. As long as states consider being brought 
before the Court as an unfriendly act, a request for an advisory opinion 
made jointly or even unilaterally under a sort of compulsory advisory 
jurisdictional clause in a treaty might seem a more acceptable way of 
settling a dispute than the adversary procedure in a contentious case. It 
could be left open to states, and indeed states could be urged, to agree to 
consider the opinion given by the Court as binding. Such an agreement 
“to abide by the result of advisory proceedings is valid.” *#* Consequential 
changes will have to be made in the Statute. It would be a matter for 
further reflection whether advisory opinions accepted in advance as binding 
by the states concerned should be placed under the authority of the Security 
Council pursuant to Article 94 (2) of the Charter. The obvious argument 
against this notion is that it would deprive the suggested innovation of its 
flexibility and reintroduce the element of coercion inherent in contentious 
proceedings and in the ensuing judgment, which many states regard as 
unacceptable. On the other hand, the dignity and authority of the Court 


244 Note 242 above. 

245 In this connection attention may be drawn to Art. 64 of the American Convention 
on Human Rights which reads as follows: 

“1. The Member States of the Organization may consult the [Inter-American] Court 
[of Human Rights] regarding the interpretation of this Convention or of other treaties 
concerning the protection of human rights in the American states. Within their spheres 
of competence, the organs listed in Chapter X of the Charter of the Organization of 
American States, as amended by the Protocol of Buenos Aires, may in like manner 
consult the Court. 

“2. The Court, at the request of a Member State of the Organization, may provide 
that state with opinions regarding the compatibility of any of its domestic laws with 
the aforesaid international instruments.” See note 78 above, p. 273. 

246 Jenks, note 2 above, at 141. 
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must be safeguarded; and unless this is done, the Court may decline, on 
the ground of judicial propriety, to give the requested opinion. 

The desired objective could be achieved in a more informal way, and 
without any amendment of either Charter or Statute, if the General As- 
sembly could be persuaded to act as a channel for states which desire the 
assistance of the Court. In the dispute between the United Kingdom and 
France over the latter’s nationality decrees in Tunisia and Morocco, the 
League of Nations in substance channeled the dispute to the Court in the 
form of a request for an advisory opinion, and the opinion given by the 
Court enabled the two governments to reach an agreement. There is no 
reason why the General Assembly should not be willing to assist states at 
variance in a similar fashion. It may be desirable for the Assembly to 
delegate this task to a subsidiary organ by analogy to the existing Com- 
mittee on Applications for Review of Administrative Tribunal Judgments, 
and to confer upon such a subsidiary body the authority to request an 
advisory opinion. In fact, though not in form, this body would act on 
behalf of the states at variance.?4 

A further step along these lines might involve an amendment of Article 
36 (3) of the Charter. This clause has been used only once, in the Corfu 
Channel case. The political organs of the United Nations might be en- 
abled to recommend to the parties to refer the dispute to the Court for 
an advisory opinion through the channel outlined above. It is conceivable 
that the political organs might feel more at ease in recommending such a 
procedure and consequently make more frequent use of it than they have 
of the existing Article 36 (3). It may be better attuned to the sensitiv- 
ities of states, both old and new. 

Finally, for the sake of assuring equality of the “parties” and a sound 
administration of justice, it seems desirable. to open access to the Court 
to individuals whose interests are involved in a request for an advisory 
opinion. The starting point for this is the Complaints against UNESCO 
case. It will be recalled that the officials concerned could not address 
written statements directly to the Court, and the Court dispensed with oral 
hearings because it could not permit the officials or their counsel to par- 
ticipate in them. The Court, in that case, was satisfied that the principle 
of equality of the parties which follows from the requirements of good 
administration of justice “has not been impaired.” %8 This is so, but all 
the same the procedure was a truncated one. It has been suggested that 
it may be “feasible to hear both sides as witnesses only,” or the Court may 
hear, on the basis of Article 66 (2) of its Statute, the Federation of In- 
ternational Civil Servants’ Associations.*4® These are palliatives at best. 
Moreover, the first alternative may be resented by the international or- 
ganization on the ground that it is reduced to the status of a witness, and 
the latter might be unacceptable to the Court on the ground that the “in- 
ternational organization” referred to in Article 66 (2) clearly means the 


247 See p. 276 above. 248 [1956] I.C.J. Rep. at 86. 
249 Jenks, note 2 above, at 144. 
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sort of international organization which normally appears in advisory 
proceedings. 

If this is so, the Statute should be amended to enable the organization 
and its officials to participate in bcth the written and oral phases of the 
advisory procedure on a footing of complete equality. They enjoy equal- 
ity before the Administrative Tribunal, and they should continue to do 
so before the Court, when it acts, in substance though not in form, as a 
court of appeal from the Administrative Tribunal. Officials still remain 
at a disadvantage because only the organization or, in the case of the 
United Nations, only the Committee on Applications for Review of Ad- 
ministrative Tribunal Judgments is competent to make the request to the 
Court for an advisory opinion. 

Finally, the question may be raised whether arbitral tribunals or perma- 
nent international tribunals established pursuant to treaties should have 
access to thé Court in advisory proceedings. In this connection Article 46 
of the “United States Draft of United Nations Convention on the Inter- 
national Seabed Area” of August 3, 1970, is pertinent. Paragraph 1 of 
Article 46 defines the jurisdiction of the tribunal to be established pursuant 
to this Draft and declares that “in its decisions and advisory opinions the 
Tribunal shall also apply relevant principles of international law.” Para- 
graph 2 of Article 46 reads as follows: 


Subject to an authorization under Article 96 of the Charter of the 
United Nations, the Tribunal may request the International Court of 
Justice to give an advisory opinion on any question of international 
law.?5° 


Presumably this proposal assumes that the General Assembly will be in- 
clined to interpret broadly its power under Article 96 (2), as it has done 
in authorizing the International Atomic Energy Agency to request advisory 
opinions of the Court. As there is room for doubt as to the propriety of 
such an interpretation,*** it may be preferable to consider an amendment 
to Article 96 (2) of the Charter so as to enable the Assembly to authorize 
intergovernmental organizations, international public corporations, states, 
international officials, and international tribunals to request advisory 
opinions. . 

In the case of a tribunal of arbitration, it is obvious that the states con- 
cerned would have to include in the special agreement the authorization 
for the tribunal to request an advisory opinion of the Court. In this case, 
as well as in the case of a permanent tribunal as envisioned in the Draft 
Seabed Convention, the autonomy of the states would be fully safeguarded. 
What needs to be done is to open the advisory jurisdiction of the Court 
to judicial organs, be they permanent or ad hoc, truly international or 
regional. 


250 9 Int. Legal Materials 1046, at 1060 (1970). 
251 See pp. 278-277, 320 above. 
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BARCELONA TRACTION: THE JUS STANDI 
OF BELGIUM 


By Herbert W. Briggs* 


In its Judgment of February 5, 1970, in the Case Concerning the Bar- 
celona Traction, Light and Power Company, Limited (New Application, 
1962, Belgium v. Spain, Second Phase),' the International Court of Jus- 
tice, by a vote of 15 to I, rejected, for lack of jus standi, a Belgian claim 
of a right of diplomatic protection of alleged Belgian shareholders in a 
Canadian company allegedly victim of a series of denials of justice by 
Spanish authorities. Essentially, the Court’s decision denies the existence 
of any general rule of international law or of any special circumstances or 
considerations of equity which confer a right of diplomatic protection of 
national shareholders in a foreign company where the acts complained of 
were directed by authorities of a third state against the company rather 
than against any legal rights of the shareholders as such. The opinion of 
the Court is, for the most part, soundly reasoned and comes after thorough 
argument of the precedents and brilliant presentation of opposing conten- 
tions of law and fact by distinguished counsel. Attorneys may safely advise 
clients that the Court’s opinion sets forth the existing law and that any 
special protection of shareholders as such in a foreign company must be 
based on treaty stipulations or special agreements.” 

Issues of procedural and substantive law raised by the Judgment and 
the Separate Opinions promise fertile occasion for future comment; but 
the observations which follow concentrate on the jus standi of Belgium. 


THe BELGIAN SUBMISSIONS oF June 15, 1959 


By an Application dated September 15, 1958, Belgium imstituted pro- 
ceedings against Spain before the International Court of Justice, seeking 
reparation for damage allegedly caused in violation of international law to 
Barcelona Traction, Light and Power Company, Ltd., a holding company 
incorporated in Canada in 1911 and having its head office in Toronto, 
Canada, but operating through subsidiaries, of which three were Cana- 
dian and over a dozen were incorporated under Spanish law. In the 
submissions of its Memorial of June 15, 1959, the Belgian Government 
asked the Court to decide, inter alia, that the behavior of organs of the 
Spanish state in declaring the Barcelona Traction Company in bankruptcy 
and seizing and liquidating its assets was contrary to international law, 
and that the Spanish state was responsible for the resulting injury; that 


* Of the Board of Editors. The writer counseled the Spanish Government in the 
preparation of its pleadings in this case over a period of seven years, from 1963 to 1969. 

1 [1970] LCJ. Rep. 3; A.J.LL. 653 (1970). The French text is authoritative. 

2 As the Court itself observes, lec. cit. 47, par. 90. 
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Spain was consequently obligated to restore integrally to the Barcelona 
Traction Company its property, rights, and interests and to indemnify the 
company through a payment to Belgium;* that, alternatively, in case 
restitutio in integrum was impossible, Spain must pay Belgium $93,000,000 
(Canadian) or its equivalent in Belgian francs, with interest, as indemnity 
for spoliation of the company; or, subsidiarily, 88% thereof for the pro 
rata share of the strongly preponderant interest of Belgian nationals in the 
company. 

In Preliminary Objections dated May 21, 1960, the Spanish Government 
challenged, inter alia,t the admissibility of the Belgian claim to protect 
the Canadian company “for want of effective legal title (légitimation ac- 
tive) on the part of the Belgian Government, having regard to the lack of 
Belgian nationality in the case of the said company and the inadmissibility 
in the present case of international diplomatic or judicial action in favour 
of the shareholders of the company in respect of the prejudice suffered 
by the latter.” ë 

Although the Belgian submissions of 1959 made no explicit reference to 
“shareholders,” and referred only subsidiarily to the Belgian “interest” or 
“participation” in the Canadian company as a justification for demanding 
reparation for injuries to the company, the Spanish Government, in its Pre- 
liminary Objections, was careful to challenge not only the asserted claim 
to protect the company but also any implicit claim to protect national 
shareholders for alleged injury to a foreign company. 

On the initiative of the Belgian private interests involved, the case was 
discontinued in 1961 with a view to settlement out of court. The attempt 
failed; and, on June 19, 1962, the Belgian Government deposited a new 
Application (dated June 14, 1962) against Spain.’ 


Tue BELGIAN SUBMISSIONS OF June 14, 1962, 
AND THE SPANISH PRELIMINARY OBJECTIONS 


In the knowledge of the 287-page Exceptions Préliminaires which the 
Spanish Government had filed in 1960, the Belgian Government was now 


8 The explicit nature of the Belgian claim to afford diplomatic protection to a Cana- 
dian company appears in the following Belgian Submission: 

“II, Que VEtat espagnol est en conséquence tenu de rétablir intégralement la Bar- 
celona Traction dans ses biens, droits et intérêts tels quils existaient avant le 12 février 
1948 et qil est tenu de plus d'assurer Vindemnisation de cette société pour tous autres 
préjudices ... souffert|s] par la Barcelona Traction . . . le montant de la dite indemnité 
a verser à VEtat belge . ” (C.LJ., Mémoire du Gouvernement Belge, June 15, 1959, 
p. 111, par. (262).) No Felsretics to Belgian interests appears in the main or alterna- 
tive Submissions. Only in the subsidiary plea are such references found. 

4 Other preliminary objections challenged the jurisdiction of the Court and asset 
the inadmissibility of the claim for non-exhaustion of local remedies. See C.LJ., Ex- 
ceptions Préliminaires présentées par le Gouvernement Espagnol, May 21, 1960, 287 
pages, with three volumes of Annexes of some 1830 pages. 

5 Translation by the Registry. LC.J. Distr. 60/145, Sept. 12, 1960, p. 273 (mimeo.). 
See also Exceptions Préliminaires, cited, p. 285. 

8 [1961] I.C.J. Rep. 9. 7 [1962] LC.J. Rep. 310. 


~ 


1971] BARCELONA TRACTION: BELGIAN JUS STANDI 329 


able to modify its earlier submissions so as to avoid an explicit claim to 
afford diplomatic protection to a Canadian company. The new submis- 
sions of the June 14, 1962, Application (repeated almost verbatim in the 
Belgian Memorial of October 30, 1962) ë called on the Court 


1. to adjudge and declare that the measures, acts, decisions and 
omissions of the organs of the Spanish State described in the present 
Application [Memorial] are contrary to international law and that the 
Spanish State is under an obligation towards Belgium to make repa- 
ration for the consequential damage suffered by Belgian nationals, 
natural and juristic persons, shareholders in Barcelona Traction; 


and to decide that “this reparation should, as far as possible, annul all the 
consequences which these acts contrary to international law have had for 
the said nationals” as well as compensate Belgian nationals for, inter alia, 
“the deprivation of enjoyment of rights”; or, if restitutio in integrum was 
impossible, “to pay to the Belgian State, by way of compensation, a sum 
equivalent to 88 per cent of the net value of the business on 12 February 
1948.” 

Once again, the Spanish Government deposited Preliminary Objections 
(dated March 15, 1963) challenging the jurisdiction of the Court and the 
admissibility of the claim. In accordance with Article 62, paragraph 3, 
of its Rules, the Court suspended proceedings on the merits in order to 
hear arguments on the Preliminary Objections. 

By its Judgment of July 24, 1964, on the Preliminary Objections, the 
International Court of Justice “decided, in rejecting the first [Spanish] 
Preliminary Objection, that the discontinuance of the original proceedings 
did not bar the Applicant Government from reintroducing its claim, and 
.. . determined, in rejecting the second Preliminary Objection, that the 
Court has jurisdiction to entertain the Application.” The Court also de- 
cided, by 9 votes to 7, to join to the merits the third Preliminary Objection 
dealing with the jus standi of Belgium and, by 10 votes to 6, the fourth 
Preliminary Objection dealing with the failure to exhaust local remedies.*° 


Tse Tarp PRELIMINARY OBJECTION aS ARGUED BY SPAIN 


The third Preliminary Objection, challenging the admissibility of the Bel- 
gian claim for lack of jus standi was crucial in the 1970 decision of the 
Court. As reformulated at the closure of the oral hearing on May 8, 1964, 
the Spanish Submission read: 


8 Cf. [1970] LCJ. Rep. 12. 

9 I.C.J., Exceptions Préliminaires présentées par le Gouvernement Espagnol, March 
15, 1963, 275 pp., with Annexes of 789 pp. Cf. also [1964] LC.J. Rep. 11-12. 

10 [1964] I.C.J. Rep. 6, 41, 47; excerpted in 59 A.J.LL. 181 (1965). The decisions 
rejecting the pleas to the jurisdiction of the Court are worth a separate study but will 
not be treated here. In addition to the Spanish Exceptions Préliminaires of March 15, 
1963 (cited above in note 9), the following documentation should be consulted: C.LJ., 
Observations et Conclusions du Gouvernement Belge, dated Aug. 14, 1963, 280 pp., 
with Annexes, Vol. I, pp. 1-200; Vol. II, pp. 205-469; and I.C.J., Oral Proceedings, 
March 11 to May 19, 1964, in Barcelona Traction Co. case, 1019 pp., I.C.J. Distr. 
65/5 and 65/5 bis. 
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Thirdly, since the Belgian Government is without capacity in the 
present case, having regard to the fact that the Barcelona Traction 
company, which is still the object of the claim referred to the Court, 
does not possess Belgian nationality; and having regard also to the 
fact that no claim whatsoever can be recognized in the present case 
on the basis of the protection of Belgian nationals, being shareholders 
of Barcelona Traction, as the principal of these nationals lacks the 
legal status of a shareholder of Barcelona Traction, and as interna- 
tional law does not recognize, in respect of injury caused by a State 
to a foreign company, any diplomatic protection of shareholders exer- 
cised by a State other than the national State of the company; ... 

to adjudge and declare: 

that the Application filed by the Belgian Government on 14 June 

1962 and the final Submissions presented by it are definitively in- 

admissible.” 


As developed and argued in the Spanish pleadings, the Spanish Govern- 
ment was thus contending that Belgium lacked the jus standi (standing; 
capacity; qualité) to present the claim for the following reasons: 

(1) Despite her pretense to the contrary, Belgium was still claiming a 
right to protect a Canadian company. 

(2) Belgium had failed to establish the Belgian nationality of any share- 
holders. of Barcelona Traction at the critical dates, but sought to rely on 
presumptions of national character. 

(3) Additionally, Belgium had failed to prove the shareholder status 
(legal ownership rather than beneficial interest) of the alleged prepon- 
derant Belgian interest of Sidro (Société Internationale d Energie Hydro- - 
Electrique) in the Barcelona Traction Company, since the shares allegedly 
owned by Sidro were registered in the name of an American partnership, 
Charles Gordon & Co., at the date of the alleged injury (February 12, 
1948, date of the Spanish bankruptcy decree against Barcelona Traction) 
and in the name of another American partnership, Newman & Co., on the 
date of the new Belgian Application to the International Court of Justice 
(June 14, 1962), and had been subject to a trustee relationship with Se- 
curitas, Ltd., the contracts on which the Belgian Government had per- 
sistently refused to produce.” 

(4) Contrary to the Belgian contentions, no rules or principles of inter- 
national law or considerations of equity confer any right of diplomatic 
protection of national shareholders in a foreign company allegedly injured 
by a third state in violation of international law. 


Tue JornpER oF THE THIRD OBJECTION 


In considering the Spanish plea of lack of Belgian jus standi as a pre- 
liminary objection to the admissibility of the Belgian claim, the Court noted, 


11 [1964] LC.J. Rep. 15-16. 

12 Gf, Oral Pleading of Professor Ago, July 21, 1969, I.C.J., C.R. 69/63, pp. 57 ff. 
See also the Separate Opinion of Judge Philip C. Jessup, [1970] I.C.J. Rep. 202 f., 
211 f. who would have found against Belgium on.some of these points. Judge André 
Gros also believed that Belgium had failed to prove a real link between the invest- 
ment of Belgian shareholders in Barcelona Traction and the Belgian economy. Ibid. 
282—283. 
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in its Judgment of July 24, 1964, that, although the Spanish objection 
“clearly has certain aspects which are of a preliminary character, or in- 
volves elements which have hitherto tended to be regarded in that light,” 
the issue presented went beyond the mere admissibility of the claim. The 
jus standi, observed the Court, 


to protect the interests of shareholders as such, is itself merely a re- 
flection, or consequence, of the antecedent question of what is the 
juridical situation in respect of shareholding interests, as recognized 
by international law. . . . Hence the question whether international 
law does or does not confer those rights is cf the essence of the matter. 
In short, a finding by the Court that the Applicant Government has no 
jus standi, would be tantamount to a finding that these rights did not 
exist, and that the claim was, for that reason, not well-founded in sub- 
stance, +’ 


It is true that the Court infelicitously stated the issue as being “whether 
international law recognizes for the shareholders in a company a separate 
and independent right or interest in respect of damage done to the com- 
pany by a foreign government”; but the question it clearly had in mind 
was whether there exists in international law any right for a state to afford 
diplomatic protection to shareholders in the circumstances. What the 
Court appears to be saying, therefore, is that, although the issue of the 
Belgian national character of the interests sought to be protected by Bel- 
gium and the alleged right to protect shareholders in the circumstances 
both go to the jus standi of Belgium, the protection of shareholders issue 
goes beyond jus standi and “appears as one not simply of the admissi- 
bility of the claim, but of substantive legal rights pertaining to the merits.” * 

The phrase “pertaining to the merits” is ambiguous. The Court was 
later (in its 1970 Judgment) to find that it could decide the issue of sub- 
stantive law relating to protection of shareholders without prejudging the 
merits of the Belgian complaints against Spain. In 1964, however, prior 
to hearing full arguments on the merits, it was the considered opinion 
of the Court that the Third Spanish Objection “involves a number of closely 
interwoven strands of mixed law, fact and status [Fr.: qualité pour agir], 
to a degree such that the Court could not pronounce upon it at this stage 
in full confidence that it was in possession of all the elements that might 
have a bearing on its decision.” *¢ The Court, therefore, decided, by 9 
votes to 7, to join the Third Preliminary Objection to the merits7 In 
retrospect, this decision not to decide the issue before hearing argument on 
the merits seems wise. The ill-considered criticism of Secretary of State 
William P. Rogers, that the Court’s finding, after a delay of seven years, 
that complainant had no standing to present the claim “has further eroded 

13 [1964] L.C.J. Rep. 45. 

15 Ibid, 14 Ibid. 44, Italics added. 

18 Ibid. 46. The Court noted as implicit recognition of this conclusion by the 
parties the extent to which they had gone into questions of the merits in their written 
and oral pleadings ostensibly directed to the admissibility of the claim. 


17 Ibid. 46, 47. Of the seven judges voting against joinder, Judges Wellington Koo 
(ibid. 51 ff.) and Gaetano Morelli (ibid. 85, 110 ff.) would have rejected the objection. 
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confidence in the Court,” reveals little knowledge of the case or the reasons 
for the delay. 

The written 1° and oral *° pleadings after the 1964 Judgment were there- 
fore directed to the Third and Fourth Spanish Preliminary Objections as 
well as to the merits. Since the Court’s Judgment of February 5, 1970, 
refrains from examining the Fourth Preliminary Objection on non-exhaus- 
tion of local remedies, or the issue of the Belgian national character of the 
alleged Belgian shareholders in the Barcelona Traction Company, the com- 
ments which follow will be confined to the issue of Belgian jus standi to 
protect shareholders against injury in the circumstances of the case. 


THE SPANISH CONTENTION Tuar BELGIUM Sovucnar 
To Prorecr A CANADIAN COMPANY 


As noted above,” the Spanish Government contended in part that, de- 
spite the Belgian pretense that its New Applicaticn of June 14, 1962, was 
not a claim on behalf of the Canadian company but was made on behalf of 
the Belgian shareholders therein, in fact it is the “Barcelona Traction com- 
pany, which is still the object of the claim referred to the Court,” since 
the only acts of which Belgium complained were directed against the com- 
pany as such and not its shareholders, and since the reparation sought was 
directed towards the restoration of the company’s assets, to which the 
shareholders had no legal title. The point had been made by the Spanish 
Foreign Office prior to the institution of any proceedings before the Court ?? 
and had been consistently maintained by counsel for Spain throughout 
the proceedings before the Court. Indeed, on the last day of oral argu- 
ment before the Court, July 22, 1969, Professor Robert Ago, counsel for 
Spain, noting “les interminables considérants” of the final Belgian sub- 


18 62 Dept. of State Bulletin 625 (May 18, 1970) (Address of the Secretary of State 
to the American Society of International Law, April 25, 1970). The Court and sev- 
eral judges were explicit in charging the parties with responsibility for the protracted 
delays in the proceedings. Cf. [1970] LCJ. Rep. 30 (par. 27), 113 (Fitzmaurice), 
221 (Jessup). 

19 See C.LJ., Mémoire du Gouvernement Belge, Oct. 30, 1962, 197 pp., with An- 
nexes of 1083 pp.; Contre-Mémoire du Gouvernement Espagnol, Dec. 31, 1965, '765 
pp., with nine volumes of Annexes; Réplique du Gouvernement Belge. May 16, 1967, 
783 pp., with Annexes of 847 pp.; Duplique du Gouvernement Espagnol, June 30, 
19868, 1065 pp., with Annexes of 1772 pp. This documentation will later appear in 
the Court’s publications, plus additional documents introduced during the oral plead- 
ings, which, the Court notes in its Report for 1968-1969 to the General Assembly 
(G.A.O.R., 24th Sess., Supp. No. 5 (A/7605), par. 30), brought the total documenta- 
tion in the case to some 18,000 pages. 

20 The oral hearings at the 64 public sittings between April 15 anc July 22, 1969, 
added several thousand pages to the documentation of the case. 

21 Cf. p. 330 above. 

22 See, e.g., Spanish notes of Jan. 3, 1952, June 10, 1957, Sept. 30, 1957, Oct. 9, 
1961, to the Belgian Government, Annexes 261, 264, 266 and 269, respectively, to 
Mémoire Belge, Oct. 30, 1962. See also Belgian claims to protect the Barcelona Trac- 
tion Company in the Belgian note of Feb. 6, 1958, to the Spanish Government, ibid., 
Annex 267; and, above, note 3, for the Belgian submissions in the discontinued claim 
brought in 1958. 
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missions of July 14, 1969,?* contended that they referred exclusively to al- 
leged injuries to the Canadian company and not to any rights or legally 
protected interests of Belgian nationals: the Belgian claim was thus inad- 
missible because it pretended to invoke on behalf of nationals alleged in- 
juries to a national of another state.?4 
The Court exhibited marked inhospitality to this Spanish contention. 
In summarizing, in its Judgment of July 24, 1964, on the Spanish Prelimi- 
nary Objections, the Third Spanish Objection, the Court actually omitted 
any reference to the Spanish contention that the New Application of 1962 
(like the discontinued Belgian Application of 1958) was still an attempt to 
protect the Barcelona Traction company as such and, therefore, was inad- 
missible. The Court summarizes the Spanish claim as referring merely to 
lack of Belgian jus standi to claim on behalf of “Belgian interests” in a 
Canadian company.”> In its Judgment of February 5, 1970, the Court at 
least refers to the Spanish contention that the Application pending before 
the Court is inadmissible as a disguised attempt by Belgium to protect the 
Canadian company. Observing, however, that a state is free to formulate 
a claim in its own way, the Court dismisses the contention abruptly: “The 
Court is therefore bound to examine the claim in accordance with the ex- 
plicit content imparted to it by the Belgian Government.” 7° 
Of the judges of the Court expressing separate opinions, only Judge 
Gaetano Morelli found that the 1962 Application of Belgium had the same 
object as its Application of 1958: in both applications the Belgian claim 
for reparation was for injuries allegedly committed in violation of interna- 
tional law by Spanish authorities against the Canadian Barcelona Traction 
company.” He pointed out, however, that the reason the two claims must 
be regarded as “objectively identical’ was not the reason alleged by the 
Spanish Government, viz., that, despite its outward appearance, the 1962 
Application still claimed a right to extend Belgian diplomatic protection 
to a Canadian company. On this point he appears to agree with the ma- 
jority when he writes: 
... as between the two claims there is a difference in respect of the 
way in which Belgium seeks to prove that the measures complained 
of constitute a wrong done by Spain to Belgium. In its endeavour to 
prove this (and hence its right of reparation) Belgium ceased relying 
on the contention of damage suffered by a company in which there 
were allegedly preponderant Belgian interests and, on the contrary, 
based its claim on the purported fact that the measures complained of, 
although taken in respect of the company, indirectly injured the Bel- 
gian shareholders in it. But this new argument could not be rejected 


out of hand on the ground that it was only a means of disguising a 
different claim.?® 


23 The final Belgian submissions cover no Jess than 14 pages (pp. 16-29} of [1970] 
I.C.J. Reports. 

24 I.C.J., C.R. 69/64, Verbatim Record (mimeo.) of July 22, 1969, pp. 62, 46-47, 77. 
See also Professor Ago’s earlier pleadings of March 23, 1964, and June 20, 1969, on 
the point. 

25 [1964] I.C.J. Rep. 16. 28 [1970] I.C.J. Rep. 31, par. 29. 

27 Ibid. 222 ff. 28 Thid, 225. 


~ 
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The dismissal of this Spanish contention made little difference in the 
event because the Court later accepted the object of the contention in 
observing (par. 88) that where an unlawful act is committed against a 
company representing foreign capital, “the general rule of international 
law authorizes the national State of the company alone to make a claim.” *° 
However, the Court’s earlier observation that it is “bound to examine” a 
claim presented by a party “in accordance with the explicit content im- 
parted to it” by the state presenting it should stop short of an obligation 
to accept a national characterization of a claim or plea which the Court 
might regard as unwarranted on the basis of the evidence. Otherwise 
phrased, the Court should be free to make its own interpretation and char- 
acterization of the real nature of pleas presented to it; it has not in the past 
regarded itself as bound by characterizations given by the parties to their 
submissions or pleas.®° 


Must BELGIUM Prove VIOLATION OF AN INTERNATIONAL OBLIGATION 
OWED BY SPAIN TO BELGIUM? 


After hearing full arguments on the merits, the Court stated that it was 
logical to return to the issue of jus standi raised by the Third Spanish Pre- 
liminary Objection, which the Court now summarized as 


the question of the right of Belgium to exercise diplomatic protection 
of Belgian shareholders in a company which is a juristic entity incor- 
porated in Canada, the measures complained of having been taken in 
relation not to any Belgian national but to the company itself.*4 


One of the contentions presented most insistently by counsel for Spain 
was that Belgium, in order to establish her jus standi, must prove that Spain 
had violated an obligation owed by Spain under international law to Bel- 
gium.’ The Belgian Submissions in the Application of June 14, 1962, and 
the Memorial of October 30, 1962, both asserted “that the Spanish State is 
under an obligation towards Belgium to make reparation for the conse- 
quential damage suffered by Belgian nationals . . . shareholders in Bar- 
celona Traction.” ** However, when counsel for Spain asked what obliga- 
tion owed. by Spain to Belgium under international law had been violated 
by the behavior of the Spanish authorities in relation to Barcelona Trac- 


29 Ibid. 46. 

30 For extensive citations to cases in which the Permanent Court and the Interna- 
tional Ccurt of Justice have exercised this liberty of appreciation, see my pleadings on 
behalf of Honduras before the Court in the. Arbitral Award of the King of Spain case 
(Honduras v. Nicaragua, 1960), I.C.J. Pleadings, II, 103-105. 

31 [1970] LCJ. Rep. 32, par. 32. 

82 Cf. Oral Pleadings, Professor Ago, March 23, 1964, I.C.J. Distr. 65/5, C.R. 64/10, 
pp. 202 f., and May 7, 1964, ibid., C.R. 64/36, pp. 847 ff.; Contre-Mémoire Espagnol, 
Dec. 31, 1965, Ch. VI, Sec. I, §5, pp. 643 f., pars. 11 f., and Sec. III, §3, pp. 715 f., 
- pars. 95 ff.; Duplique Espagnol, June 30, 1968, Vol. II, Part III, Ch. I, $1, pp. 933 
f., and Sec. II, pp. 999 ff.; Oral Pleadings, Professor Ago, June 19, 20, 1969, LC.J., 
C.R. 69/43 and 44, and July 22, 1969, ibid., C.R. 69/64. 

88 [1970] LC.J. Rep. 12. Cf. also, final Belgian submissions of July 14, 1969, ibid. 
23, 25. 
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tion, a Canadian company, counsel for Belgium vehemently denied the 
necessity for proof of such an obligation towards Belgium and sought to 
evade the issue by talking of general rules of international law imposing 
obligations on all states in respect of rights of aliens. 

As finally presented," the Belgian contention on the point started from 
the premise set forth by the Permanent Court of International Justice in 
the Mavrommatis ( Jurisdiction) case: 


It is an elementary principle of international law that a State is en- 
titled to protect its subjects, when injured by acts contrary to inter- 
national law committed by another State, from whom they have been 
unable to obtain satisfaction through the ordinary channels. By tak- 
ing up the case of one of its subjects and by resorting to diplomatic 
action or international judicial proceedings on his behalf, a State is 
in reality asserting its own rights—its right to ensure, in the person 
of its subjects, respect for the rules of international law. 


Applying this accepted statement of the general principles of diplomatic 
protection to the facts of the Barcelona Traction case, counsel for Belgium 
regarded it as sufficient to establish the jus standi of Belgium. It was not 
up to Belgium to prove a special right of diplomatic protection of share- 
holders in a foreign company: the injury to the company was at the same 
time an injury to the shareholders; the burden was on Spain to prove that 
general principles of diplomatic protection did not confer jus standi on 
Belgium in the circumstances. 

The opposing Spanish contentions may be briefly summarized.** Ac- 
cording to counsel for Spain, the acts and omissions of the Spanish 
authorities complained of in the Belgian submissions—e.g., the abuse of 
rights, arbitrary and discriminatory behavicr, usurpation of jurisdiction, 
denials of justice, the bankruptcy decree, the seizure of the assets of Bar- 
celona Traction and its subsidiaries, the conduct of the bankruptcy pro- 
ceedings, the reorganization of the enterprise, the sale of the assets, ete.— 
were, without exception, directed not towards Sidro or any Belgian na- 
tional, but towards the Canadian company and its assets.*7 Although 
shareholders in a corporation had some legal rights of their own, no proof 
of the violation of any shareholder rights held by any Belgian national in 
Barcelona Traction Company had been proven; and, indeed, counsel for 
Belgium had, in reply to a question posed from the bench by Judge Sir 


34 Cf. Oral Pleadings of Professor Michel Virally, Counsel for Belgium, May 9, 1969, 
LC.J., C.R. 69/18, pp. 37, 39 f., and July 7, 1969, ibid., C.R. 69/53, pp. 36 ff. and 
E. Lauterpacht, July 7, 1969, ibid., C.R. 69/53, pp. 16 ff. For earlier Belgian plead- 
ings regarding her jus standi, see Observations Belges, Aug. 14, 1963, pp. 111 f., par. 
131; Oral Pleadings, Professor Georges Sauser-Hall, April 16 and 17, 1964, I.C.J. Distr. 
65/5, C.R. 64/24, 25, pp. 545, 556 Æ., and May 15, 1964, ibid., 64/41, pp. 971 ££; 
Oral Pleadings, Mr. Elihu Lauterpacht, May 14, 1964, ibid., 64/41, pp. 947 f.; Réplique 
Belge, May 16, 1967, Part III, Ch. Il, Sec. I, pp. 634 f., pars. 873 ff. 

35 P.C.L.J., Ser. A, No. 2, p. 12, Judgment of Aug. 30, 1924. 

38 See note 32 above, for citations. 

87 Cf, Oral Pleadings of Professor Rokerto Ago, June 20, 1969, LC.J., C.R. 69/44, 
pp. 26-27, and July 22, 1969, ibid., C.R. 69/64, p. 46. 
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Gerald Fitzmaurice,” specifically denied that it was claiming damages for 
violation of any “direct rights of a shareholder as such.”*® Belgium had 
been unable to prove that any rules of law applicable in the present case, 
whether national or international, provided that an injury to a company 
ipso facto constituted a legal injury to its shareholders. Belgium could 
show ro legal injury—no violation of the legally protected interests of any 
Belgian shareholders—but only that they had suffered economic repercus- 
sions f-om the bankruptcy of the Canadian company. No violation of any 
international rule binding on Spain had been established, in particular, 
no obligation owed by Spain to Belgium. Belgium, the Applicant, had, 
therefcre, failed to establish its jus standi and could not evade the obliga- 
tion by attempting to shift the burden of proof onto Spain to disprove 
what Belgium had failed to prove, viz., a right of affording diplomatic 
protection to shareholders in the circumstances. 

In its 1970 Judgment, the International Court of Justice decisively re- 
jected zhe Belgian arguments and upheld the point so eloquently presented 
by Prozessor Ago on behalf of Spain. Distinguishing “obligations the per- 
formance of which is the subject of diplomatic protection” from “obliga- 
tions of a State towards the international community as a whole” (eg. 
prevention of genocide, protection of basic human rights, as to which “all 
States can be held to have a legal interest in their protection”), the Court 
said that, in order to bring a claim in the exercise of diplomatic protection, 


35. ...a State must first establish its right to do so, for the rules 
on the subject rest on two suppositions [Fr.: conditions]: 
“The first is that the defendant State has broken an obligation 
towards the national State in respect of its nationals. The second 
is that only the party to whom an international obligation is due can 
bring a claim in respect of its breach.” (Reparation for Injuries 
Suffered in the Service of the United Nations, Advisory Opinion, 
I.C.J. Reports, 1949, pp. 181-182. ) 
In the present case it is therefore essential to establish whether the 
losses allegedly suffered by Belgian shareholders in Barcelona Trac- 
tion were the consequence of the violation of obligations of which 
they were the beneficiaries. In other words: has a right of Belgium 
been violated on account of its nationals’ having suffered infringement 
of their rights as shareholders in a company not of Belgian nationality? 

c6. Thus it is the existence or absence of a right, belonging to Bel- 
aay and recognized as such by international law, which is decisive 
or the problem of Belgium’s capacity. . . . It follows that the same 
question is determinant in respect of Spain’s responsibility towards 
Belgium. . . .*° 


The Court’s precise restatement of the principles of international law 
governing capacity to bring an international claim soundly reflects not only 
the Court’s own jurisprudence but the established law of state responsibil- 


38 Ibid., C.R. 69/44, p. 12 (June 20, 1969). 

39 Ibid, C.R. 69/54, pp. 12-14 (July 8, 1969). Cf. [1970] LC.J. Rep., par. 49, where 
the Court notes “that the Belgian Government did not base its claim on an infringe- 
ment of the direct rights of the shareholders.” 

40 [1970] I.C.J. Rep. 32-33. 
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ity and international claims upon which the right of diplomatic protection 
is based.“ 


Tue BeLcran FAILURE TO ESTABLISH Jus STANDI 


Having thus decided that Belgian jus standi must be established by proof 
that Spain had violated an obligaticn owed under international law to 
Belgium, the Court proceeded to consider and reject a dozen contentions 
put forward by counsel for Belgium in support of her jus standi. 

Undue reliance was placed by Belgium on the “concurrent injury” argu- 
ment or, as the Court phrased it, the plea that “it is inadmissible to deny 
the shareholders’ national State a right of diplomatic protection merely on 
the ground that another State possesses a corresponding right in respect 
of the company itself.” 4? The Court quickly exposed the fallacy of this 
argument, by observing: “In strict logic and Jaw this formulation of the 
Belgian claim to jus standi assumes the existence of the very right that re- 
quires demonstration.” * 

Closely related was the Belgian denial that there existed any rule of 
international law which prohibited the shareholders’ state from exercising 
diplomatic protection in their behalf for illicit acts committed against the 
company in which they held shares; and this was coupled with an insistent 
plea that the burden of proof rested on Spain to establish the existence of 
such a prohibitive rule. This “negative proof’ argument (“You cannot 
disprove what I have failed to prove’) was employed as an argument of 
last resort by distinguished counsel for Belgium ** and, more curiously, is 
accepted by Judges Tanaka * and Jessup ** in their separate opinions. 

The Court succinctly disposed of this argument—which it characterized 
as an appeal “to the silence of international law’—by observing: “This, by 
emphasizing the absence of any express denial of the right, conversely im- 
plies the admission that there is no rule of international law which expressly 
confers such a right on the shareholders’ national State.” * 


41 Jt is all the more surprising, therefore, to find Judge Sir Gerald Fitzmaurice stat- 
ing in his Separate Opinion that he did not base his agreement with the Court’s Judg- 
ment finding the Belgian claim inadmissible “on any consideration turning on the 
question of to whom, or to what entity, was the obligation owed in this case, not to 
act in a manner contrary to international law.” Ibid. 65-66. His reasons for releas- 
ing claimant state from proving violation of an obligation owed to it by the respondent 
state are far from convincing and appear to be based, in part, upon his expressed 
preference for having the Court decide an abstract legal question (cf. his par. 5) 
rather than the actual issue before it, viz., whether claimant had jus standi in the 
circumstances. 

42 [1970] LC.J. Rep., par. 51. For the arguments as presented by counsel for Bel- 
gium, see Observations Belges, Aug. 14, 1963, pp. 179 f., 184 f., pars. 175 #Æ.; LCJ. 
Distr. 65/5, Oral Pleadings, Georges Sauser-Hall, April 16, 17, 20, 1964, C.R, 
64/24, 25, 26, pp. 545, 557, 559, 596, and May 15, 1964, C.R. 64/41, p. 971; Oral 
Pleadings, E. Lauterpacht, May 14, 1964, ibid., pp. 948 ff., 958; Réplique Belge, May 
15, 1967, pars. 873 ff.; Oral Pleadings, Michel Virally, May 12 and July 7, 1969, LCJ., 
C.R. 69/19 and 53. 43 [1970] LC.J. Rep., par. 51. 

44 Cf. citations, note 42 above. 45 [1970] I.C.J. Rep. 131. 

46 Ibid. 188, 194. 47 Ibid. 37, 38. 


338 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 65 


Since diligent search by counsel of arbitral jurisprudence and the prac- 
tice of states had failed to establish the existence of any rules of international 
law permitting diplomatic protection of shareholders as claimed by Bel- 
gium,** the Court observed that the continuous evolution of international 
law required that it recognize such influential municipal law institutions 
as the corporate entity, an institution whose importance in the economic 
life of nations transcended national frontiers. When 


legal issues arise concerning the rights of States with regard to the 
treatment of companies and shareholders, as to which rights interna- 
tonal law has not established its own rules, it has to refer to the 
relevant rules of municipal law. . . .*° 


If the Court were to decide the case in disregard of the relevant 
institutions of municipal law it . .. would lose touch with reality, for 
there are no corresponding institutions of international law to which 
the Court could resort.®° 


However widely their interpretations differed, both Belgium and Spain 
took as the point of departure of their reasoning the distinction, and the 
community, between the company and its shareholders, factors derived 
from municipal law." Reference to the legal institutions of municipal law 
did not, as had been contended,’ subordinate international law to cate- 
gories of municipal law. However, in referring to municipal law rules 
which distinguish the rights of a company and its shareholders, “the Court 
cannot modify, still less deform them.” ** 

Examining “rules generally accepted by municipal legal systems,” the 
Court found that they determine the legal situation and interrelationship 
of limited liability companies and the persons who hold shares in them. 
The corporation and the shareholder each had a distinct set of rights; and, 
in par-icular, so long as the company remained in existence, the shareholder 


48 Cf., on the point, Oral Pleadings, Professor Ago, June 20, 1969, LC.J., C.R. 69/44, 
pp. 34 F. 49 [1970] L.C.J. Rep., pars. 38, 37 and 39. 

50 Ibid., par. 50. 51 Ibid. 

52 Cf, e.g, Oral Pleadings, Professor Virally, May 12, 1969, I.C.J., C.R. 69/19, p. 24. 
This fallacy that the Court’s renvoi to intemal law leads to the subordination of inter- 
national law is also embraced by Judge Gros, [1970] 1.C.J. Rep. 272, and by Judge 
ad hoc Riphagen, ibid. 335 ff. 

53 Ib-d., pars. 38, 50. The thrust of much of the Separate Opinion of Judge Fitz- 
maurice was that while the municipal law distinctions between company and share- 
holder zights must be maintained in international law, limitations on the rights of cor- 
porate personality comparable to those found in domestic Jaw should be developed by 
analogy in international law so as to permit diplomatic protection of shareholders as 
such, bid. 67, 71 fl. 

However, the limitations envisaged by Belgium and Sir Gerald were the creature of 
certain legislative presumptions of national law and policy and the case law applying 
them (2.g., presumptions of share ownership for tax purposes, shareholders’ derivative 
actions, etc.) which had no counterpart in international law. It was not open to the 
Court to create a new law by analogy, although at one point the late Professor Georges 
Sauser-FHall, as counsel for Belgium, called upon the Court to create and apply “out 
of whole cloth” (“tailler en plein drap”) rules of international law applicable to the 
special case (“cas despéce’). Cf. LC.J. Distr. 65/5, C.R. 64/26, pp. 596-597 (April 
20, 1964). The plea was not pursued in the Belgian submissions. 
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had no right to corporate assets. If an injury were done to a company, 
its shareholders might suffer damage too; but this did not imply that both 
were entitled to claim compensation.*+ The Belgian contention, “that the 
measures complained of, although taken with respect to Barcelona Traction 
and causing it direct damage, constituted an unlawful act vis-à-vis Bel- 
gium, because they also, though indirectly, caused damage to the Belgian 
shareholders in Barcelona Traction,” must be rejected, said the Court: 


Not a mere interest affected, but solely a right infringed involves re- 
sponsibility, so that an act directed against and infringing only the 
company’s rights does not involve responsibility towards the share- 
holders, even if their interests are affected.*® 


Since Belgium disclaimed any interest in injuries to the Barcelona Traction 
Company itself,’ it was essential to the Belgian argument to prove that 
the acts taken by Spanish authorities in relation to the company and its 
management and assets actually reached the shareholders behind the cor- 
porate veil of the company. The final Belgian submissions of July 14, 
1969, thus stated that, because of Spanish conduct “towards that company,” 
“Belgian nationals, natural and juristic persons, shareholders in Barcelona 
Traction” had “suffered direct and immediate injury to their interests and 
rights, which were voided of all value and effectiveness”; and that those 
acts and omissions “directly and immediately injured the rights and inter- 
ests attaching to the legal situation of shareholder as it is recognized by 
international law.” 57 

Considerable ingenuity was displayed by counsel for Belgium in pro- 
viding the Court with arguments, sometimes contradictory and often vari- 
ations of each other, for piercing the corporate veil. The case law— 
analyzed in detail by counsel for both parties—was found by the Court 
to be irrelevant to the claim presented by Belgium because it dealt with 
special situations such as treatment of enemy property and nationalization 
of foreign property and was thus lex specialis.* However, the Court 
thought that looking behind the corporate personality might have a legiti- 
mate rôle in international law and it was willing to examine special circum- 
stances which might justify lifting the veil in the interest of shareholders.®° 

A Belgian plea that, although the Spanish behavior complained of may 
have been directed against the company in a formal sense, a company was 
purely a means of achieving the economic purpose of its shareholders, the 
“economic reality” behind the fiction, and therefore, a prejudice to the 
company is necessarily a wrong to the shareholders because a “community 

54 Ibid., pars. 41-44, 55 Ibid., par. 46. 

56 Cf. Professor Virally:“Surtout que personne ne conteste ce point. La Belgique ne 
se préoccupe du préjudice subi par la Barcelona Traction elle-méme—ce qui serait 
Vaffaire du Canada—mais bien de celui qui a été supporté par ses propres nationaux, 
actionnaires de la société” 1.C.J., C.R. 69/19, pp. 18-19, Oral Pleading of May 12, 
1969, 

57 [1970] I.C.J. Rep. 23 (V), 25-26 (VI). Italics added. The Belgian contention 
based upon indirect injury to the shareholders through the direct injury to the Company 


is referred to above. 
58 Ibid., pars. 55-63. 59 Ibid., par. 58. 
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of destiny” existed between them, was rejected by the Court because iden- 
tity or community of economic interests would not constitute a denial of 
the legally distinct existence and rights of company and shareholders or 
avoid the possibility of diverging legal interests.®° 

A Belgian plea based on the allegation that international law permits 
the national state of the shareholders of a foreign company to afford them 
diplomatic protection when the company is “practically defunct” was also 
rejected by the Court. Not only did the description lack all legal pre- 
cision, but the Barcelona Traction Company was in receivership in the 
Canadian courts and the Belgian shareholders had not in fact been de- 
prived of all possibility of protection through the company: “it is only if 
they became deprived of all such possibility that an independent right of 
action for them and their government could arise.” The Court therefore 
found it unnecessary to pronounce upon the allegation.* 

The Court next considered a question ®© which it phrased as the possible 
“lack of capacity of the company’s national State to act on its behalf.” 
Even if the Court had found such a lack of capacity in Canada, the Court 
would still have been confronted with the question whether in such cir- 
cumstances the state of the shareholders necessarily acquired a right of 
diplomatic protection; but the Court did not reach this question, probably 
because it had already found that an injury to a company did not ipso 
facto constitute an injury to any legal rights of shareholders. It found 
that the traditional rule of international law “attributes the right of diplo- 
matic protection of a corporate entity to the State under the laws of which 
it is incorporated and in whose territory it has its registered office.” 83 
Some states have required further or different links such as siége social, 
or control, or majority or substantial shareholding by nationals. However, 
“in the particular field of the diplomatic protection of corporate entities, 
no absolute test of the ‘genuine connection’ has found general acceptance.” 
In particular, “no analogy with the issues raised cr the decision given” in 
Nottebohm ** existed in the legal and factual aspects of diplomatic pro- 
tection involved in the Barcelona Traction case. 

Although intended by its founders from the beginning to operate abroad, 
Barcelona Traction had been voluntarily incorporated by them under Cana- 
dian law and the company had retained manifold links with Canada over 
half a century. The Canadian nationality of Barcelona Traction had been 
generally recognized—in particular by Spain, by Belgium, by Canada, by 
the United Kingdom, by the United States. Moreover, the fact that the 


60 Ibid., par. 45. Cf. Oral Pleading, Professor Virally, May 12, 1969, LC.J., C.R. 
69/19, p. 28. Judge Tanaka goes even beyond the Belgian arguments rejected by the 
Court in maintaining that only the shareholders of a company can be the object of 
diplomatic protection, “not the company itself which has nothing but a fictive existence 
and can only play the role of a technique...” [1970] LC.J. Rep. 132. 

61 Ibid., pars. 64-68. 62 Ibid., pars. 69-84. 

83 Ibid., par. 70. 

64 [1955] LCJ. Rep. 4; 49 AJ.LL. 396 (1955). See further, on the irrelevance of 
Nottebohm to Barcelona Traction, below, pp. 342-343. 

65 [1970] LC.J. Rep., pars. 71 ff. 
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Canadian Government, after exercising diplomatic protection on behalf of 
the company, had later refrained from further representation or from 
making a formal claim had not affected Canada’s right of protection of 
its national. Said the Court: 


78. .. . within the limits prescribed by international law, a State 
may exercise diplomatic protection by whatever means and to what- 
ever extent it thinks fit, for it is its own right that the State is assert- 
ing. Should the natural or legal persons on whose behalf it is acting 
consider that their rights are not adequately protected, they have no 
remedy in international law. All they can do is to resort to municipal 
law, if means are available... 

79. ... Since the claim of the State is not identical with that of the 
individual or corporate person whose cause it espoused, the State 
enjoys complete freedom of action. Whatever the reasons for any 
change of attitude [e.g by Canada], the fact cannot in itself consti- 
tute a justification for the exercise of diplomatic protection by another 
government [e.g., Belgium], unless there is some independent and 
otherwise valid ground for that. 

80. This cannot be regarded as amounting to a situation where a vio- 
lation of law remains without remedy: in short, a legal vacuum... . 
To equate this [failure to seek a remedy] with the creation of a vacuum 
would be to equate a right with an obligation." 


Observing that Belgium “would be entitled to bring an international 
claim if it could show that one of its rights had been infringed and that 
the acts complained of involved the breach of an international obligation 
arising out of a treaty or a general rule of law,” the Court denied that in- 
jury to the economic “interests” of a state through prejudice to the invest- 
ments of its nationals abroad constituted a valid basis for an international 
claim in the absence of any injury involving the violation of a legal right.* 
It followed, said the Court, 


that, where it is a question of an unlawful act committed against a 
company representing foreign capital, the general rule of international 
law authorizes the national State of the company alone to make a 
claim. 


If it seemed surprising that international law had not evolved further 
in the protection of shareholder interests—particularly in light of the growth 
of foreign investments and the activities of multinational holding com- 
panies during the last half-century—this could be attributed to the intense 
conflict of economic systems and interests which had failed to produce the 
requisite consent to new rules. Thus, “in the present state of the law, the 
protection of shareholders requires that recourse be had to treaty stipula- 
tions or special agreements directly concluded between the private in- 
vestor and the State in which the investment is placed.” No such instru- 
ments existed in the present case.*° Moreover, no considerations of equity 
conferred jus standi on Belgium.”° 


66 Ibid. 44, 67 Ibid., pars. 85-87. 
68 Ibid., par. 88. 69 Ibid., pars. 89-90. 
to Ibid., pars. 92-101. 
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The Court, therefore, held that Belgium lacked jus standi because she 
had failed to establish the existence in international law of any right of 
proteczion of shareholders where the acts complained of were committed 
agains- a foreign company. Accordingly, 


Tae Court rejects the Belgian Government's claim a fifteen votes 
to one, twelve votes of the majority being based on the reasons set 
out in the present Judgment.” 


Further observations seem called for by two aspects of the Court’s dis- 
positif: (1) Why did the Court state that it “rejects” the claim rather than 
finding it “inadmissible” for lack of jus standi? (2) Why does the Court 
call sp2cial attention to the “dissenting” views of three concurring judges? 
One may commence with the second question. 


THe IMPERTINENCE OF NOTTEBOHM 


The Court’s finding that, where a company is injured, the general rule 
of international law authorizes the company’s state alone to claim has 
caused some anguish among those who seek a jus standi for the state or 
states of the shareholders. The fallacious assumption, that if Canada 
could cnly be disqualified from protecting the Barcelona Traction Company, 
then Belgium would automatically acquire jus standi to protect genuine 
Belgian shareholders in that company, appears to underlie, in one way or 
anothe-, the “dissenting” views expressed by Judges Fitzmaurice, Jessup 
and Gros in their separate opinions. The reed upon which each judge 
places some reliance is the Nottebohm case, with which the Court found 
no ana_ogy in the Barcelona Traction case.” 

Nottzbohm, it will be recalled, is the case in which the Court, by apply- 
ing to a person who possessed only one nationality the criteria for choosing 
between two nationalities, merely succeeded in depriving him of any op- 
portunity of diplomatic protection for the substantial injuries he had suf- 
fered. In spite of the fact that the decision turned on a point not argued 
by the parties, Nottebohm has been warmly supported because of its em- 
phasis on the “genuine link” theory in appropriate cases. In its 1970 
Judgment in the Barcelona Traction case, the Court finds the appropriate 
case to be one of dual nationality when it observes: “Nor is the possibility 
excluded of concurrent claims being made on behalf of persons having 
dual nationality, although in that case lack of a genuine link with one of 
the two States may be set up against the exercise by that State of the right 
of protection.” 7 

The attempt to stretch the genuine connection theory of Nottebohm to 
the legal and factual aspects of Barcelona Traction commences with a 
series of contrary-to-fact or unproved assumptions: e.g., that if Canada, 
instead of Belgium, were the Applicant before the Court in this case; and 


Ti Ibic., pars. 102-103. Cf. the Court’s statement of the issue before it, ibid., pars. 
32, 35, 26. 

72 Cf. ibid. 42; 79 £. (Fitzmaurice); 170 ff, 186 f. (Jessup); 280 ff. (Gros). See 
above, p. 340. 73 [1970] LC.J. Rep., par. 98. 
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if the Nottebohm genuine-link theory could be applied to disqualify Can- 
ada because of the minor shareholding interest of Canadians in Barcelona 
Traction; and if international law applied the genuine-link theory to cor- 
porations, then Canada, the national state of the company, would lack (or 
lose—it is not clear which) jus standi to protect Barcelona Traction 
against Spain. Even then, however, the most important presumption re- 
mains to be made: viz., that if the company’s state is disqualified from mak- , 
ing a claim based on acts committed against the company, then the state 
or states of the shareholders acquire a jus standi to protect the shareholders 
against the economic consequences of the same acts. 

Judges Fitzmaurice and Jessup, overlooking the well-known aphorism of 
Mr. Justice Holmes, find the jus standi of shareholders’ state in “logic”; 
Judge Fitzmaurice adds “in law,” and Judge Jessup, “principle and logic— 
supported by State practice,” ** although the most diligent efforts of counsel 
for Belgium failed to prove the existence of any right of the shareholders’ 
state under international law or practice to protect them against injuries 
to the company. Judge Gros, regarding the Court’s assertion of the Cana- 
dian nationality of Barcelona Traction as obiter dictum,’ believes that the 
Nottebohm rule “can be applied with even greater reason to companies” 7° 
and finds the Belgian jus standi in “the right possessed by every State” to 
protect “substantial” foreign investments of its nationals, and the genuine 
link in the economic reality of shareholder interests as a part of the national 
economy of their state.” 

However, the jus standi of one state cannot arise merely from the lack 
of jus standi by another; and there must be some legal basis for a right to 
bring an international claim beyond indirect injury to an economic interest. 
The devotion of these judges to the link theory falls short of finding a 
link in the chain of legal reasoning which would justify Belgian jus standi 
to protect shareholders or Belgian economic interests against a state which 
has violated no legal right of Belgium. Unable, like counsel for Belgium, 
to prove the existence of Belgian jus standi, they have sought to presume 
it on the basis of irrelevant emanations from Nottebohm.*® 


74 Ibid. 80 (Fitzmaurice), 188 (Jessup). Judge Fitzmaurice appears to have had 
some doubts about the applicability of Nottebohm. Ibid. 76, 81. Judge Jessup, start- 
ing from the: premise that Canada, the state of incorporation, had no right to claim 
on behalf of Barcelona Traction (ibid. 170), slipped easily into the Belgian negative 
proof argument that no rule or principle of international law “forbids” a right of 
diplomatic protection to the shareholders’ state (ibid. 188. 194). ; 

75 Ibid. 280. 78 Ibid. 281. 

77 Ibid. 279-280. 

78 In the event, Judges Jessup and Gros voted to dismiss the Belgian claim as in- 
admissible for lack of proof of Belgian national character of the claim. Ibid. 170, 202~ 
220 (Jessup); 282-283 (Gros). Judge Fitzmaurice, “with some reluctance,” found 
the claim inadmissible “broadly for the principal reason on which the Judgment is 
based—-namely that in respect of an injury done to a company, prima facie the com- 
pany’s government alone can sustain an international claim.” Ibid. 64. Judge Kotaro 
Tanaka, though voting with the majority, thought the Belgian claim should have been 
dismissed on the merits. Ibid. 114-160. It thus appears that the three judges re- 
ferred to by implication in the Court’s dispositif were Judges Gros, Jessup and Tanaka, 
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Wuy tHE BELGIAN CLAIM was “REJECTED” 


There remains the question why the Court “rejected” the Belgian claim 
rather than finding it “inadmissible” in expressis verbis for lack of jus 
stand}. In Interhandel, for example, the Court, in its dispositif, “upholds 
the Third Preliminary Objection and holds that the Application of the 
Government of the Swiss Confederation is inadmissible.” °° In Barcelona 
Traction, the Court does not in its dispositif (par. 103) refer specifically 
to the Third Spanish Preliminary Objection, does not specifically state that 
it is upholding the objection after hearing argument on the merits, and 
does not use the term “inadmissible” in rejecting the Belgian claim. 

However, the Court had earlier explicitly identified the question before 
it as the issue “presented as the subject-matter of the third preliminary 
objection,” namely, the question of the right of Belgium to exercise diplo- 
matic protection of shareholders in the Canadian company against which 
Spain had taken certain measures,®° and had concluded, after hearing full 
` argument on the merits, that Belgium had failed to establish the claimed 
right f protection of shareholders; and that, consequently, since no Belgian 
jus standi before the Court had been established, the Court could not 
“pronunce upon any other aspect of the case.” & In the Court’s view the 
absence of any rule of international Jaw conferring the claimed right of 
protection of shareholders necessarily involved the dismissal of the claim 
for lack of jus standi, precisely as requested in the Spanish objection. 

It is true that in the circumstances of the case a finding of lack of jus 
stand: for want of a right of diplomatic protection of shareholders against 
injury to the company leads to the same results as a rejection of the claim 
on the merits. In neither situation does a legal basis for the claim exist 
and it must, therefore, be dismissed. 

Despite the same result, however, a clear distinction remains between 
the reasons for a rejection of a claim on the merits and its dismissal for 
lack of jus standi of the applicant state. The decision of the Court that 
Belgium lacked jus standi because no rule of international law granted her 
the right of protection she claimed was obviously a decision on a point of 
substantive law. Just as obviously, however, it did not reach the merits 
of the Belgian complaint against Spain because, as the Court said (par. 
102), the finding of lack of jus standi for the reason given precluded the 
Court from pronouncing upon any of the issues raised in the Belgian com- 
plaint regarding alleged denials of justice, usurpation of jurisdiction, abuse 


although most of Judge Fitzmaurice’s separate opinion also reads like a dissenting 
opinior. The only dissenting opinion labeled such was that of Judge Willem Rip- 
hagen, ad hoc Judge designated by Belgium. 

One wonders about the propriety of separate opinions which go so far afield as some 
of those in this case. Perhaps judges, restrained as such from active publication, too 
eagerly seize the opportunity to write overly lengthy observations on matters they would 
prefer to decide rather than confining their observations precisely to the issues actually 
before the Court. 


79 [1359] I.C:J. Rep. 30. 80 [1970] LC.J. Rep., par. 32. 
81 Ibid., par. 102. 
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of rights, or other Spanish behavior. As Judge ad hoc Enrique Armand- 
Ugon observed in his dissenting opinion in the earlier phase of this case: 
“Many questions can be in themselves questions of substance without on 
that account touching on the merits of the case.” 3? 

In the field of state responsibility and diplomatic protection there has 
sometimes been a tendency to confuse with the merits of a particular dis- 
pute issues of substantive law such as non-exhaustion of local remedies or 
lack of national character of a claim which cause dismissal of the claim 
and preclude a decision on the merits. The Court itself may not have 
entirely escaped this confusion in some of its observations in its 1964 Judg- 
ment joining the Third and Fourth Freliminary Objections to the merits.** 
In its 1970 Judgment, however, it has carefully refrained from any implica- 
tion that it is rejecting the Belgian claim on the merits. 

Perhaps—-and one can only speculate here—the Court “rejects” the Bel- 
gian claim for lack of jus standi instead of holding it “inadmissible” (for 
the same reason) in order to emphasize the ground upon which the lack 
of jus standi was decided, i.e., the non-existence in law of the right of pro- 
tection claimed by Belgium (rather than a mere lack of capacity based, for 
example, upon lack of national character of the claim). On this point, one 
may agree with the observation of Judge Morelli: 


Consequently, to say that there is no rule which authorizes diplo- 
matic protection of shareholders on account of measures taken in re- 
spect of the company is to exclude the existence of any obligation of 
Spain in this connection, vis-a-vis any other States. Belgium’s right 
is thereby denied, not because such a right might hypothetically be- 
long to a State other than Belgium (in other words, not for lack of ca- 
pacity on the part of Belgium), but rather because no such right can 
i invoked by any State, since no rule exists from which it could 

erive.® 


However, the finding of the Court that the right of protection of share- 
holders claimed by Belgium had no foundation in international law was at 
the same time a finding that Belgium lacked jus standi to bring a claim in 
their behalf. Despite the expressed preference of some judges for the 
development of a rule permitting diplomatic protection of shareholders, 
they felt compelled to agree with the majority that Belgium lacked jus 
standi to afford diplomatic protection to any Belgian shareholders in the 
Canadian company. 


82 [1964] I.C.J. Rep. 164. 

83 Cf. the views of Judge Morelli, ibid. 110 ff. 

84 Ibid. 44-45; and see above, p. 331. 85 [1970] L.C.J. Rep. 228. 
86 Ibid., pars. 32, 88, 102. 


THE RANN OF KUTCH ARBITRATION 
By J. Gillis Wetter ” 


INTRODUCTION 


The boundary dispute between India and Pakistan in the Rann of Kutch 
case is one of the major instances of international arbitration in the post- 
war period, 

The object of the ad hoc Tribunal was to determine a sector of the 
boundary between India and Pakistan in the southwestern region of the 
Indian subcontinent between what in British times was Sind, now forming 
part of the Islamic Republic of Pakistan, and the State of Kutch and other 
Native Indian States, which now form part of the Province of Gujarat in 
the Republic of India. The length of the boundary eventually established 
by the Tribunal was about 255 miles. The disputed territory, the area of 
which has been estimated to be 3,500 square miles, consisted for the most 
part of a portion of a tract known as the Great Rann of Kutch, or the Rann. 

The Rann possesses unique geographical features which have justified 
its characterization as a territory without counterpart on the globe. The 
very nature of it became, in fact, a controversial issue in the case, since 
India maintained that it was land, while Pakistan argued that it was a 
marine feature. During a part of each year the Rann is a dry salt desert; 
for the remainder of each year it is flooded with water, the origin of which 
has not been clearly established. The depth of the water varies between 
a few feet and a few yards. Pakistan claimed the northern half of the 
Great Rann. India contended that all of it was Indian territory. 

While the territorial dispute had century-old origins, it became acute 
shortly after the emergence of India and Pakistan as independent states 
in 1947. It formed the subject of an exchange of diplomatic correspondence 
between them in 1948 and thereafter, and eventually resulted in the out- 
break of hostilities in April, 1965. After mediation by Prime Minister 
Harold Wilson, both parties, in a cease-fire agreement dated June 30, 1965, 
consented to effect a peaceful settlement by arbitration. In accordance 
with the agreement, India nominated as member of the Tribunal Ambassa- 
dor Aleš Bebler, Judge of the Constitutional Court of Yugoslavia, and 
Pakistan Ambassador Nasrollah Entezam, former Minister of Foreign Af- 
fairs of Iran and former President of the General Assembly of the United 
Nations. The Secretary General of the United Nations appointed as Chair- 
man Judge Gunnar Lagergren, President of the Court of Appeal for Western 
Sweden. 


* Of the Stockholm Bar; J.S.D. (University of Chicago). The author was Secretary 
General and Treasurer of the Indo-Pakistan Western Boundary Case Tribunal. 
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PROCEEDINGS AND AWARD 


The Tribunal was constituted in Geneva on February 15, 1966, and at 
that time determined procedural rules which governed the subsequent pro- 
ceedings. It adopted the name of the Indo-Pakistan Western Boundary 
Case Tribunal and established time limits for the submission of written 
pleadings. Among the procedural rules, which were brief and simple in 
character, was one pertaining to discovery and inspection of documentary 
evidence on the territory of one party by the other party.t Within the 
period of six months following the constitution of the Tribunal, such in- 
spection of documents and records did take place. A delegation from 
Pakistan visited New Delhi for the purpose of inspecting and obtaining 
copies of maps and documents in Indian Government archives, while a 
delegation from India visited Islamabad for the same purpose. Memorials, 
Counter-Memorials and Final Memorials were submitted within the strict 
time limits established by the Tribunal. 

Oral hearings began in Geneva in September, 1966, in the premises of 
the United Nations Office in Europe, which became the seat of the Tri- 
bunal by gracious invitation of Secretary General U Thant. The Tribunal 
- otherwise was an independent institution, without connection with the 
United Nations, and financed by the parties. The hearings continued until 
July 14, 1967. In all, 172 sessions were held, and aral argument was pre- 
sented during about 550 hours. The verbatim record spans some 10,000 
typed pages. The number of maps exhibited in the case was about 350, 
while approximately 1,000 pieces of other exhibits were filed. All the evi- 
dence in the case was documentary, and no witnesses were heard. 

The Award was rendered on February 19, 1968, at which time the opin- 
ions of the members of the Tribunal were distributed, but the final edited 


1 The following rule was adopted by the Tribunal at the initiative of the parties: 

Discovery and Inspection—A Party may, by notice in writing, call upon the other 
Party to make available to it for inspection any document which is or is likely to be 
in the possession or under the control of such other Party; and thereupon such other 
Party shall, if the document is in its possession or under its control, provide adequate 
and expeditious facilities to the Party to take inspection ard copies of the document 
and, on request of such Party and at its cost, shall furnish to it such number of photo- 
stat copies as it requires and also produce the document before the Tribunal. If the 
document is not in the possession or under the control of the other Party, an affidavit 
shall be filed to that effect before the Tribunal. (Award, Vol. I, p. 6.) 

2 All the materials in the case are unprinted except for the memorials of the parties. 
Complete sets of the entire documentation in the case are available in the Library of 
the United Nations Office in Europe at Geneva (which also acts as custodian of certain 
original documents) and in the Harvard Law Library. Excerpts from the Award have 
appeared in 7 Int. Legal Materials 633-704 (1968). 

3 During the oral hearings, India was represented by a delegation of 15 counsel, ex- 
perts and aides, headed by Mr. B. N. Lokur (now Judge of the High Court at Allaha- 
bad) as Agent and the late Dr. K. Krishna Rao as Deputy Agent. India’s leading coun- 
sel was Mr. C. K. Daphtary, Attorney General, and oral argument was also presented by 
Mr. R. Palkhivala. Pakistan’s delegation comprised 13 counsel, experts and aides, with 
Mr. I. U. Khan as Agent and Mr. Shahid M. Amin as Deputy Agent. Pakistan’s leading 
counsel was Mr. Manzur Qadir, who presented Pakistan’s oral argument. 
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text of the Award was released only at a later time. The full text of the 
Award, including the opinions, represents 970 typed pages. 

The decision of the Tribunal was by majority vote. Mr. Entezam con- 
curred in the opinion of the Chairman, while Mr. Bebler dissented. The 
Tribunal determined a boundary which recognized about 90 percent of 
the disputed territory to be Indian and upheld Pakistan’s sovereignty over 
the balance. 

By the cease-fire agreement, the parties had undertaken to “implement 
the findings of the Tribunal in full as quickly as possible” and had agreed 
that the Tribunal should remain in being until its findings had been so 
implemented. After the rendering of the Award, the entire boundary was 
demarcated on the ground by the parties jointly, and once this task had 
been accomplished in the summer of 1969, the Tribunal was formally dis- 
solved at a meeting in Stockholm held for the purpose on September 22, 
1969.4 Thus, in a little more than four years, the peaceful resolution of 
an unusually complex territorial dispute, contested to the point of war 
between two major nations, was accomplished by means of international 
arbitration. 


FACIS AND ISSUES 


So intricate and manifold were the relevant facts presented and argued 
by the parties that the Tribunal required over 700 pages to summarize 
them in a systematic fashion. The broad outlines of this exposition, on 
the elaboration of which a comment will later be made, appear from a 
list of the main chapter headings, viz.: “The Nature of the Rann, and the 
‘Median Line’ Concept,” “Historical Background,” “Boundaries within India 
under British Rule,” “Surveys and Maps,” “The Issue of Rights in Parts of 
the Rann,” “Certain Non-Cartographical Evidence,” “The Sind-Kutch 
Boundary as an Issue in British Times” and “Acts of ‘Jurisdiction’ in the 
Northern Half of the Rann.” 

As a preliminary question, the Tribunal during its first session in Febru- 
ary, 1966, dismissed a motion made by Pakistan and opposed by India 
that the Tribunal should declare that it had the power to decide the case 
ex aequo et bono. The Tribunal held that no such power had been con- 
ferred upon it by mutual agreement between the parties, but it noted that 
equity forms part of international law and that the parties were free to 
present and develop their cases with reliance on principles of equity. The 
arbitration proceedings were thus judicial in character. 

The claims of the parties ultimately were determined with reference to 
the depiction of a border on claim maps, which in the case of India was a 
composite map showing the boundaries as depicted on each constituent 
published map, while in the case of Pakistan the claimed boundary was 
a thick line imposed upon a freely drawn map produced for the purpose. 
In the course of the proceedings, two terminal points at either end of the 
disputed territory were agreed upon by both parties, thereby leaving out- 


4 An agreement on the procedure for demarcation of the boundary was reached by 
the parties before the end of the oral hearings. It is attached as an Annex to the Award. 
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side of the jurisdiction of the Tribunal a small portion of the boundary in 
the extreme southwest. The parties acknowledged that the Tribunal would 
be free to declare a line different from either claim line to be the bound- 
ary. It was likewise established as a premise that the boundary was con- 
terminous between the two nations. 

In its final assessment of the case, the Tribunal stated that the dispute 
which it was called upon to decide did not differ in essence from other like 
disputes in which opposing claims have been made in reliance upon con- 
flicting testimony and where a judgment has to be rendered on the relative 
strength of the cases made out by two parties.’ 

In summary, the Rann of Kutch case was decided exclusively on the 
facts. Only in small measure were the arguments of the parties and the 
decision of the Tribunal focused on abstract legal precepts, and the Award 
did not enunciate or expound principles of international law other than 
incidentally. 

The issues may most aptly be described by citing the summary of them 
made by the Tribunal. 


First Issue 


The first is whether the boundary in dispute is a historically recognised 
and well-established boundary. Both parties submit that the bound- 
ary as claimed by each of them is of such a character. 


Second Issue 


The second main issue is whether Great Britain, acting either as terri- 
torial sovereign, or as Paramount Power, must be held by its conduct 
to have recognised, accepted or acquiesced in the claim of Kutch 
that the Rann was Kutch territory, thereby precluding or estopping 
Pakistan, as successor of Sind and thus of the territorial sovereign 
rights of Great Britain in the region, from successfully claiming any 
part of the disputed territory. One question which arises in consider- 
ing this issue is the true meaning of “the Rann” in the context of re- 
lated documents. 


Third Issue 


The third main issue is whether the British Administration in Sind 
and superior British authorities, acting not as Paramount Power but 
as territorial sovereigns, performed acts, directly or indirectly, in as- 
sertion of rights of territorial sovereignty over the disputed tract which 
were of such a character as to be sufficient in law to confer title to 
the territory, or parts thereof, upon Sind, and thereby upon its suc- 
cessor, Pakistan; or, conversely, whether such exercise of sovereignty 
on the part of Kutch and the other States abutting upon thé Great 
Rann, to whose rights India is successor, would instead operate to 
confer title on India to the territory, or to parts thereof.® 


FINDINGS OF THE TRIBUNAL? 


With respect to the first issue, as thus defined, the Tribunal found that 
one small portion of the boundary in the second decade of the 20th cen- 
5 Award, Vol. II, pp. 890, 955. 6 Ibid., pp. 895-896. 


T As intimated earlier, the decision of the Tribunal was by majority vote. Before the 
Award was rendered each member of the Tribunal prepared one opinion. Thus, Mr. 
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tury had been determined to be the boundary between the State of Kutch 
and Sind and had been demarcated as such. The circumstances, the Tri- 
bunal held, were “necessarily such as to preclude Pakistan from claiming 
that this demarcated boundary be put in issue,” for it was “not open to 
the Tribunal to disturb a boundary settled in this manner by the British 
Administration and accepted and acted upon by it, as well as by the State 
of Kutch, for nearly a quarter of a century.” 8 


In examining the first issue as regards the remaining and greater part 
of the boundary, the Tribunal examined and analyzed voluminous docu- 
mentary evidence dating largely from the period between 1870 and 1947 
and falling within the broad categories of maps and non-cartographical 
evidence, such as official pronouncements and statements in the form of 
administration reports, etc., incidents when boundaries in the region had 
been put in issue, and acts of exercise of government authority in disputed 
territory. 


Entezam wrote an opinion which is included in the Award (Vol. IJ, pp. 846-887) and 
is entitled “Proposal of Mr. Nasrollah Entezam Submitted on 17 November 1967”; the 
conclusion advocated in it was to uphold Pakistan’s claim in its entirety by determining 
that the boundary should run in the middle of the Great Rann. Mr. Bebler, on the 
contrary, concluded that India’s sovereignty over the entire territory had been estab- 
lished and that the boundary should lie as shown on the latest authoritative map of 
the area. His main reasons for so holding were that the Sind-Kutch border had been 
authoritatively depicted on maps published by the Survey of India and that the Great 
Rann had been officially treated by the British Administration as Kutch territory. The 
correctness of the alignment of the boundary drawn on the first survey maps in 1870 
had “stood the test of time and withstocd all vicissitudes of the internal history of the 
British Indian Empire from the time it first appeared, in 1870, till the end of British 
rule in India in 1947”; and “throughout this period its correctness was never challenged 
or doubted either by the Government of India, or by the Government of Bombay, or, 
after 1935, by the Government of Sind” (Award, Vol. II, p. 842). Mr. Bebler found 
also that 


“The display of British State authority in the Rann, as far as it was not an activity of 
the British as the Paramount Power over the whole of India—as in the case of patrolling 
by customs officials—-was sporadic both in time and in space and evidently lacked the 
most elementary requirements for the establishment of a historic title, i.e., continuity, 
intention and possession ‘à titre de souverain’. It is, therefore, far from sufficient to 
disturb the recognised and depicted boundary. 

“On the other hand, the instances cited by India regarding display of authority by 
Kutch confirm the boundary as recognised by the two neighbours and depicted in 
official maps.” (Ibid., pp. 844-845.) 


Mr. Bebler’s opinion eventually became his dissenting opinion, while the Chairman’s 
opinion became the decision of the Tribunal by virtue of Mr. Entezam’s filing a sub- 
sequent opinion reading as follows: 


“In an early stage I considered *hat Pakistan had made out a clear title to the northern 
half of the area shown in the Survey Maps as the Rann. I have now had the advantage 
of reading the Opinion of the learned Chairman, and in the light of it I concur in and 
endorse the judgment of the learned Chairman.” (Ibid., p. 970.) 


The findings of the Tribunal referred to and quoted in the text below thus appear in 
the Chairman’s opinion. 
8 Ibid., pp. 897-898. 
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India’s case rested largely on maps produced in the course of several 
main surveys of the region made by the British Administration. The Tri- 
bunal concluded that none of the original survey maps made of the dis- 
puted territory depicted an established conterminous boundary between 
Sind and Kutch or other States forming part of the States of Western 
India, explicitly determined as such by the British Government.” The 
Tribunal further noted that none of the maps compiled from such surveys 
and cited in evidence could be held to be invested with a greater degree 
of authority than would be conferred upon them by the mere fact of their 
issue. In analyzing the first issue, however, the Tribunal deferred con- 
sidering until a later point the weight of the argument that the cumulative 
effect of the publication of official maps, in conjunction with other acts 
or omissions by the British authorities, and of the interpretation placed on 
the maps by those concerned at the time might be such that the maps 
must be given decisive weight in determining the issues confronting the 
Tribunal.?° 

On the basis of an appraisal of the evidence concerning the several in- 
cidents in the pre-partition period in which the disputed boundary had 
been in issue (i.é., in the course of correspondence connected with surveys, 
the constitution of Sind-as a Governor’s Province, an attempt by Kutch to 
establish jurisdiction over certain arees used by Sind inhabitants for grazing 
purposes, etc.), the Tribunal concluded on the first issue that the evidence 
did not support the conclusion that the disputed boundary was a histori- 
cally recognized and well-established boundary but indicated on the con- 
trary that such a boundary did not exist at any relevant time. 

With respect to the second issue, which was pressed by India in support 
of its claim, the evidence considered by the Tribunal consisted of various 
statements or declarations made by the British Administration prior to in- 
dependence in the form mainly of official publications, such as Adminis- 
tration Reports for the State of Kutch or other administration areas. These 
reports included notations implying that the Great Rann as a whole was 
Kutch territory. In the opinion of the Tribunal, special significance must 
be attached to statements made by competent British authorities in official 
government publications which included acknowledgments to this effect. 
Certain maps were also considered in this context by virtue of their having 
been published by the British authorities, and a large number of them 
were found to “depict with striking uniformity a conterminous boundary 
lying along the northern edge of the Rann”; moreover, some such maps 
had been seen and approved by the highest British authorities.” 

Another argument upon which India placed great reliance was that the 
Rao of Kutch had laid claim to the disputed territory for over half a cen- 
tury by stating that the territory was his, without having encountered 
denials of his assertions by the British Administration. Since there was 
no demonstrable connection between the statements made in British pub- 
lications and the assertions made by the Maharao, the former could be 


® Ibid., p. 913, 10 Tbid., p. 915. 
11 Ibid., p. 936. 
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seen as a relinquishment by the British Government of potential rights 
rather than as an explicit acceptance of claimed rights. The Tribunal 
acknowledged that it could be argued that the British administrative acts, 


being in the nature of unilateral acts conferring benefits upon a third 
party, as it were, of grace, or by policy and not as of right, the actions 
should be restrictively interpreted in favour of the conceding party 
and its successor in title.” 


The Tribunal held that the question of the extent to which the third party 
beneficiary acted in reliance upon such acts, or remained passive, would 
have an important bearing upon their legal effects. 

The resolution of these questions was deferred by the Tribunal until 
after an analysis had been made of the third issue. 

Citing the Award of Judge Huber in the Island of Palmas case, the Tri- 
bunal held on the third issue that available evidence relating to the exer- 
cise of sovereign rights and the discharge of sovereign duties over the 
disputed territory must be carefully evaluated with a view to establishing 
in whom the conglomerate of sovereign functions had exclusively or pre- 
dominantly vested. Clearly, the greater part of the disputed territory was 
waste land of a forbidding character, where in the nature of things very 
few human activities could be undertaken. Another circumstance of sig- 
nificance noted by the Tribunal was that at the time relevant in the pro- 
ceedings the rival sovereign entities were agricultural societies. The ac- 
tivities and functions of government were limited to the imposition of 
customs duties and taxes on land, livestock and agricultural produce, and 
to the maintenance of peace and order. Moreover, because of the close 
dependence of the tax system on land and agricultural production, state 
and private interests coincided. It would therefore be improper to draw 
as sharp a distinction between them as in the context of a modern indus- 
trial economy. 

Against this background, the Tribunal examined the evidence relating 
to what came to be known in the proceedings as acts of jurisdiction in 
the disputed territory, that is, instances of display of sovereign functions, 
“sovereign” being taken in that special sense which has just been indi- 
cated. Pakistan placed considerable reliance on the evidence concerning 
acts of jurisdiction in contending that at all relevant times the British 
Government exercised exclusive control over the territory. The evidence 
fell largely into four categories, viz., customs activities, police surveillance 
and police jurisdiction, criminal jurisdiction and material of a varied char- 
acter relating to certain portions of the territory, principally the areas 
known as Dhara Banni and Chhad Bet. These places, which on most 
maps exhibited in the case appear as an extension of the mainland of Sind, 
are raised above the level of the Rann and are usable as grazing pastures. 
Leaving aside the particular areas now referred to, its assessment of the 
evidence led the Tribunal to conclude as positively established that the 
police and criminal jurisdiction of Sind authorities had extended to certain 
parts of the territory, but not to others. No evidence showed that Kutch 


12 Ibid., p. 987. 
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had either assumed or exercised such jurisdiction over any part of the dis- 
puted territory. 

Great attention was focused in argument upon the areas of Dhara Banni 
and Chhad Bet. The Tribunal took it as established that these areas had 
never been cultivated, nor had they been the site of any permanent habita- 
tion. They had, however, been used by Sind inhabitants as grazing grounds 
at all relevant times; moreover, the State of Kutch had not exercised any 
active jurisdiction over them before 1926. In that year the Rao of Kutch 
attempted to collect taxes from those Sind inhabitants who used the graz- 
ing grounds. While the tax was nominal, the attempted levy was treated 
by the Maharao as an act of exercise of government authority. Payment 
of the tax was refused, and the issue brought into focus was whether and 
to what extent the collection of the taxes had met with opposition on the 
part of Sind authorities, including Sind police, or the British Government. 
Prominently figuring in the evidence was an order by a tax official in one 
of the Sind districts, who in 1927 pronounced upon a petition by the Sind 
villagers that the territory was British and that no tax was leviable by 
Kutch. Shortly thereafter the efforts by Kutch to collect such taxes were 
discontinued, but in 1944 they were revived on Chhad Bet, and at this 
time a Kutch patrol arrested certain Sind villagers on account of their 
refusal to pay the tax. This event gave rise to a claim by the Sind police 
that the Kutch officials were guilty of wrongful confinement and beating 
and led in subsequent years to a request for their extradition to the British 
authorities. The Tribunal held that it was not established that the request 
for extradition was opposed by Kutch, and it concluded that consequently, 
shortly before independence, the British authorities considered Chhad Bet 
to be Sind territory and acted accordingly vis-a-vis Kutch. | 

In summary, the Tribunal held that for over one hundred years the 
sole benefits which could be derived from Dhara Banni and Chhad Bet - 
were enjoyed by inhabitants of Sind. While it had not been suggested that 
British taxes were levied on the grazing, the assumption seemed to be 
justified that the task of maintaining law and order was discharged by the 
Sind authorities; it had not even been argued that Kutch viewed that as 
part of its duties. The activities of Kutch in seeking to levy taxes never 
became fully effective and, moreover, were opposed by the British Govern- 
ment authorities. Thus, they could not be deemed to constitute continu- 
ous and effective exercise of sovereign authority. 


Having thus analyzed the three main issues arising for consideration in 
the case, the Tribunal noted that the dispute was one of great complexity 
and that the evidence adduced by the parties in support of their respective 
claims was “in respect of certain parts of the territory at issue almost 
evenly balanced.” The Tribunal stated that “the ultimate determination 
therefore is both difficult and in exceptional measure dictated by con- 
siderations which do not heavily outweigh those considerations that would 
have motivated a different solution.” ¥ 


13 Ibid., p. 955. 
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In summarizing its conclusions, the Tribunal at first disposed of an argu- 
ment by Pakistan that a regional custom applied in the area of the Great 
Rann and the Little Rann to the effect that the Rann itself was acknowl- 
edged to appertain to the territorial units abutting upon it, to the shores 
of which it, and the elevated areas within it, were nearest; no constant and 
uniform usage of such a character was held to be established. 

The Tribunal next examined the three grounds upon which the case of 
India rested. The first was that the assertions of the Rao of Kutch that 
the Rann was his territory had not been contradicted by the British author- 
ities for about three-quarters of a century before independence. This 
ground was found to be fragile, because until 1926 the assertion had no 
foundation in concrete government action; hence the Rao had not acted 
in reliance upon his own assertions. 

The second ground of India’s claim was statements made in reports 
both by the Rao and by the British that the Rann was Kutch territory, and 
particularly those statements in certain gazetteers in which the area of 
Kutch had been qualified by the words “exclusive of the Rann,” ete. It 
was not certain whether “the Rann” in this context included the elevated 
areas, and the Tribunal held that any uncertainty in that respect ought 
properly to be resolved in favor of Pakistan because of the form in which 
the unilateral claim by the Maharao had been made and because it was 
unsupported by other action. 

The third ground of India’s claim was the depiction on maps published 
by the British Government in India of a conterminous boundary roughly 
coinciding with India’s claim line; such a boundary in fact became a con- 
stant feature on all maps produced by the Survey of India after 1907. This, 
the Tribunal found, was the most convincing ground of India’s case. How- 
ever, the Tribunal observed, they were maps, and when viewed in the con- 
text of the political system in India during British times, none of them was 
a conclusive and authoritative source of title to territory except that par- 
ticular map depicting a small demarcated portion of the boundary which 
the Tribunal had already determined to be settled. The boundary depicted 
on the maps in question, and on which India’s case principally rested, 
could not have been intended to offer more than a rather tentative indi- 
cation of the actual extension of sovereign territorial rights. For in the 
British political system in India, whenever the true extension of sovereignty 
over a territory was in issue, the evidentiary value of maps was lessened, 
and the maps were made to yield to evidence of superior weight. The 
maps relied upon by India therefore were held not to be conclusive sup- 
port for a positive claim of sovereign title. 

The three grounds of India’s case were noted to have the feature in 
common of being acts of relinquishment, and these acts, the Tribunal con- 
cluded, had the effect of leaving, as it were, the greater part of the dis- 
puted territory in the hands of the sovereign or sovereigns who by reason 
of geographical proximity were there to receive it. 

In examining the bases of the title claimed by Pakistan, the Tribunal 
noted that authorities in Sind on several occasions had given expression to 
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the view that the disputed territory was British. It analyzed particularly 
the evidence relied upon by Pakistan which demonstrated the display of | 
State activity. The Tribunal found that it had not been proved that Sind 
exercised continuous and effective jurisdiction and authority over the whole 
of the disputed territory, but Kutch had not been found to do so either, if 
indeed at all. On the other hand, Sind had been shown to have estab- 
lished a presence in certain specific areas in a manner which came “as 
close to effective peaceful occupation and display of Government author- 
ity as may reasonably be expected in the circumstances.” 1 

In a concluding paragraph, the Tribunal decided that in respect of those 
portions of the disputed territory in which there was no specific, or insuffi- 
cient, evidence of display of Sind authority, the territory was Indian. 
Pakistan, however, had made out a better and superior title to those sectors 
where it had established a continuous and, for the region, intensive Sind 
activity, meeting with no effective opposition from the Kutch side. In reach- 
ing this conclusion, the Tribunal had regard to the true extent of sover- 
eignty before independence, and the evidence relating to the post-inde- 
pendence period was dismissed as immaterial. 

The boundary determined by the Tribunal was depicted on a composite 
Award Map made for the purpose. The Tribunal stated that straight lines 
had sometimes been adopted because of the imprecise topography of the 
region and the impossibility of exactly delimiting many acts of State au- 
thority. 

For the most part the boundary followed the northern edge of the Rann. 
This edge is in places a jagged one, and includes in particular a large 
peninsula with a narrow base, called Nagar Parkar, on either side of which 
there is a deep, narrow inlet. The boundary determined by the Tribunal 
cut across these inlets. The reason given by the Tribunal for awarding 
them to Pakistan was that 

` it would be inequitable to recognise these inlets as foreign territory. 

It would be conducive to friction and conflict. The paramount con- 
sideration of promoting peace and stability in this region compels 


the recognition and confirmation that this territory, which is wholly 
surrounded by Pakistan territory, also be regarded as such.® 


It is believed that if the issue of the sovereignty over the Nagar Parkar in- 
lets had been presented differently in argument, they would have been 
recognized as Pakistan territory on another legal ground, in that the Tri- 
bunal would probably have pronounced that Sind could be deemed to 
have exercised exclusive control over the inlets at all relevant times. 


IMPLEMENTATION OF THE FINDINGS 


As noted earlier, an agreement was reached between the parties before 
the conclusion of the oral hearings as to the manner in which the boundary 
determined by the Tribunal should be demarcated on the ground by the 
parties jointly. The governments proceeded to do so in the spring of 1968, 
and the work was completed in the summer of 1989 by the erection of a 


14 Ibid., p. 965. 15 Ibid., p. 968. 
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total of 847 pillars and the execution of final maps. The Tribunal was kept 
advised of the progress of these activities by monthly reports but was never 
called upon to resolve any differences arising in the course thereof. The 
demarcation work was one of great magnitude and had to be carried out 
under arduous conditions. 


PROCEDURAL AND ADMINISTRATIVE ASPECTS 


The rules governing the procedure in this arbitration were few, and a 
general characteristic of the conduct of the proceedings was that they were 
flexible throughout. Argument concerned predominantly documentary evi- 
dence. While the number of secondary and alternative issues presented in 
the case was large, the positions of the parties were continuously made 
precise in written statements formulated by them or by the Tribunal, and 
approved by both parties in official minutes of each meeting. 

It is believed that the rule on discovery and inspection referred to above 1° 
may have been an innovation. The Tribunal found occasion to commend 
the parties for having, in unique measure, assisted the Tribunal and each 
other in the production and search for evidence. In fact, it may be asserted 
that documents produced from Indian Government archives and forming 
a cornerstone of Pakistan’s argument had a decisive bearing on the out- 
come of the case. 

A comment should also be made on the manner in which the expository 
part of the Award was prepared for the purpose of expediting its comple- 
tion. The various chapters were initially drafted partly by the Tribunal 
and partly by the parties. They were thereafter reviewed by the Tribunal 
and by both parties, which submitted voluminous comments on the text, 
and counter-comments on each others comments. On the basis of this ma- 
terial, the Tribunal edited the final text of the expository nine chapters 
devoted to a summary of facts and evidence. The Tribunal was unanimous 
with respect to the greater part of the text, but Mr. Bebler presented sepa- 
rate versions of certain sections of the chapter devoted to surveys and maps 
and that dealing with the areas of Dhara Banni, Chhad Bet and Pirol Valo 
Kun, which were among the areas declared in the Award to be Pakistan 
territory. The Award includes thus, as it were, a dissenting opinion affect- 
ing certain parts of the expository chapters of it. 


CoNCLUSION 


The scope of the Rann of Kutch case, as intimated earlier, may be seen 
as limited to the close confines of the particular facts at issue. Even those 
facts, which are intimately interwoven with the concepts of the British 
Government system evolved on the Indian subcontinent before independ- 
ence, may appear not to have substantial significance outside of the com- 
pass of the case. However, the arbitration may be said to command special 
legal interest in certain areas. 

First, the case offers a profound insight into the government system ap- 
plied in India under British rule. It is submitted that especially the con- 


16 Note 1 above. 
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cepts of sovereignty and the nature of territorial rights developed within 
that system are of great interest to the student of international law. The 
record is replete with documentary material referring to many aspects of 
those subjects. 

Second, the Award includes an important analysis of the evidentiary 
weight which should properly be accorded to various authoritative grounds 
on which sovereign territorial rights may be asserted, and particularly of 
the relative importance of maps as against the display of sovereign func- 
tions. It is believed that map-making processes never have been so inci- 
sively described and analyzed as in this case. 

Third, the procedural and administrative aspects of the arbitration pro- 
ceedings illustrate the potential efficiency and flexibility of an ad hoc ar- 
bitral tribunal resolving a matter of great factual complexity. Experience 
supports the conclusion that this feature of the proceedings, together with 
their intimacy and privacy, enhance the trust placed by sovereign parties 
in a tribunal, which is an essential prerequisite of ultimate success. 

Above all, however, the Rann of Kutch arbitration demonstrates that even 
today a peaceful settlement can be reached in a dispute affecting large 
nations which, though superficially insignificant, has been the cause of war. 
It is therefore to be hoped that it will serve as a precedent for the settle- 
ment of other disputes of like character in which an exhaustive and im- 
partial judicial examination may be a proper vehicle for assuring a peace- 
ful resolution of justiciable issues. 


VAE VICTIS OR WOE TO THE NEGOTIATORS! 
YOUR TREATY OR OUR “INTERPRETATION” OF IT? 


(Review ARTICLE) 
By Sir Gerald Fitzmaurice * 


Bliss was it in that dawn to be alive; 
But to be young was very heaven! 


Wordsworth, The Prelude, Book 11. 


Where Alph, the sasred river ran 
Through caverns measureless to man 
Down to a sunless sea. 


Co-eridge, Kubla Khan. 
[ 


AIMS AND OBJECTS 


The length of time which has unfcrtunately (owing entirely to the pro- 
crastinations and backslidings of this reviewer) elapsed since the date when 
this (by any standards) most original and arresting work was first pub- 
lished in April, 1967, makes it scarce_y necessary to supply that systematic 
description of its contents which, up to a point, any well-ordered review 
ought to seek to do,—for by this time all those who are interested in its 
subject matter will have read or at least looked through it. We shall there- 
fore concentrate on those salient aspects of it which, even after the famili- 
arity of three years has softened their outlines, still seem to stand out with 
special prominence. 

Arresting and original—yes. But this is and remains a very difficult work 
to assimilate and, partly for that reason, to be fair to. We doubt whether 
we shall in fact succeed in being fair zo it, and think it best to declare our- 
selves in that sense at the outset. Not only do the authors make the task 
exceptionally difficult, for reasons tha: will appear and which indeed con- 
stitute a major part of our complaint, tut, in addition, the book is peculiarly 
well calculated to run foul of some of our most dearly cherished predilec- 
tions! Having said this, however, we hope we can claim to have complied, 
or tried to comply, with at least one of the recommendations the authors 
make to “decision-makers,” namely (p. 383), to carry out the operation of 
“examining the self ... for bias” (italics in the original), as a first step 
towards modifying one’s outlook.? If, however, having taken this step, and 


° Judge of the International Court of Justize. 

1 The Interpretation of Agreements and World Public Order. Principles of Content 
and Procedure. By Myres S. McDougal, Harold D. Lasswell and James C. Miller. 
New Haven & London, Yale University Press, 1967. pp. xxii, 410. Index. $9.75; £3.60. 

2 Both the validity and the practical utility of such a recommendation, when ad- 
dressed to persons acting in a judicial capacity, may be questioned in the context of 
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considered the results, we still find ourselves with a different outlook from 
that of our authors—indeed perhaps surveying a different scene—and if 
this is to be accounted unto us as bias—then we must suffer the imputation 
as best we may. 


“Down to a sunless sea”—The title given to the last chapter of the book 
is, symbolically, “Past Inadequacies, and Future Promise.” It is indeed a 
new dawn of treaty interpretation that is heralded by this promise, if we 
will only employ the recommended techniques. Gone will be the old con- 
fusions, uncertainties and inconsistencies, and it will be a case of 


The world’s great age begins anew, 
The golden years return .. .° 


Alas, it is to no smiling ocean, with all the winds and currents setting in the 
right direction, that the authors channel the sacred stream, but to a sunless 
sea without beacons, buoys or landfalls;—for this is one of the great para- 
doxes of this book, that, intended to place the “decision-maker” on a sort 
of conveyor belt which will lead him, as it were painlessly, if not always to 
the right spot precisely, then to some haven very close to it, an exactly con- 
trary impression of near disorientation is left on the mind of the reader. 
It is a world in which almost anything can happen. One is told how to 
punch the cards, and in what order to feed them to the computer, but there 
is no knowing what will come out;—for although one of the chief aims 
professed by the authors is to give effect to the “shared expectations” of 
the parties and, for that purpose, to achieve a reasonable degree of certainty 
in the process of treaty interpretation (what they call the principle of 
“stable future expectations”), yet encugh jokers and wild cards have been 
hidden in the machine to ensure that negotiators can never know what will 
happen,—until it does! 

This matter we shall revert to later. But first we must take a look at 
those caverns, indeed “measureless to man”—or at least to this reviewer,— 
through which we are to be led on the way. There, insofar as the tenuous 
and uncertain light allows us to see them, we shall find, like Christian pass- 
ing through the Valley of the Shadow, many new strange and repellent 
monsters lurking. | 


this work, and generally;—for (1) the “dscision-makers’” duty of impartiality is ele- 
mentary, though fundamental,—it exists in all circumstances and whatever the character 
of the dispute or point involved,—it is in no way peculiar to treaty law or interpreta- 
tion as such; (2) a judge whose bias is presumable, because of some such thing as a 
concrete (e.g. financial) interest in the subject matter of the dispute, and so on, is in 
any case bound to stand down, and therefore ceases to be, for that case, a “decision- 
maker,” so that cadit quaestio; (3) if the judge’s prejudices are of a subjective character, 
but are not such that he could be successfully challenged in the given case, the matter 
must be left to his own conscience,—but simply as part of his normal judicial duty 
which involves other, hardly less important obligations, such as to study the applicable 
law, inform himself of the precedents, etc. 
3 Shelley, Hellas. 
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II 
STYLE AND LANGUAGE 


Hence loathed Melancholy 

Of Cerberus t and blackest Midnight born, 

In Stygian caves forlorn, 

’Mongst horrid shapes, and shrieks, and sights unholy. 
Milton, Allegro 

Stygian waters * and Cimmerian darkness,’ or the new obscurantism—We 
would never presume, and it would indeed be totally non-representative of 
our real attitude towards the three very distinguished authors of this book, 
to describe their own outlook as Stygian or Cimmerian,—yet it remains the 
fact that one reason why, as already mentioned, it is no easy task to be fair 
to this book, is that it is written in a highly esoteric private language,—we 
do not say jargon, but a kind of juridical code which renders large tracts 
of it virtually incomprehensible to the uninitiated (or at least to the un- 
practiced and unversed), short of a word by word “construe,” such as we 
did in school with our Latin unseens. Even so, the reader, professional 
though he may be (and this is hardly a book that can have been intended 
for students), will frequently be left with a feeling of honest doubt as to 
whether he has really—or fully—grasped the intended significance of what 
he has been reading. 

That these strictures are not merely the carpings of a disgruntled re- 
viewer forced for once to study and reflect, instead of only to skim and to 
scold, will soon be demonstrated.” In passing, it is worth noticing that the 
offense with which Milton taxed Melancholy was the fact, not of her exist- 
ence, but of her appearance in the wrong place. Indeed, in the Penseroso 
he commends her qualities of heart and mind which make for repose and 
gravitas. He even apostrophizes her as “divinest Melancholy,’—but he 
is quick to add 

Whose saintly image is too bright 

To hit the sense of human sight. 
And this very neatly expresses the crux of the complaint we are making 
here; for a brilliant effulgence there may be, but it defeats its purpose if it 

4 This creature is defined in Chambers’ Twentieth Century Dictionary (1962 ed.) as 
“the monster that guarded the entrance to Hades, a dog with (at least) three heads”— 
italics ours! 

5 The same source defines “Stygian” as “of the Styx, one of the rivers of Hades, across 
which Charon ferries the shades of the departed: hellish, infernal: black as the Styx.” 
The 1965 Penguin English Dictionary says “of or like the underworld river Styx: dark, 

loomy.” 
g 6 The Cimmerii were a tribe fabled to have lived in perpetual darkness. 

7 The very title of the work (see note 1 above) gives rise to doubts,—for the category 
of general multilateral conventions that chiefly involves questions of “world order” is a 
comparatively small one, and the book is clearly not intended to be restricted to agree- 
ments of this kind. Equally there are doubts in respect of the subtitle: “Principles of 
Content and Procedure,” for the content of a treaty is what the parties in fact put 
into it. There are no principles as to what they must put into it. And by principles 
of procedure is presumably meant methods or technique—of interpretation—yet inter- 
pretation is not a procedural but a substantive process. 
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is too bright “to hit the sense of kuman sight.” In (Allegro, therefore, 
Milton’s point was that in a world in which all should be sweetness and 
light, Melancholy was not wanted—and so “Hence loathed Melancholy” 
of the Cerberean birth, etc. 

Is it over-fanciful thus to perceive an analogy? Is an inspissated ° ob- 
scurity any more justified in a work on treaty interpretation than melan- 
choly in the realm of good cheer? The old saw is irresistible: Quis cus- 
todiet ipsos custodes? Who shall interpret the interpreters, and ought it 
to be necessary to do so? If a work on interpretation requires itself to be 
“interpreted” and practically transliterated into ordinary language before 
it can be understood, what value are we to attach to the views on inter- 
pretation expressed in this, itself most interpretation-requiring of works? ° 

The call is not for simplicity in the sense of absence of complexity, for 
interpretation, whether of treaties, contracts, statutes, wills, leases, con- 
veyances, etc. is, and always will be, a difficult and complex matter;—which, 
however, renders clarity of exposition, and the use of terms that do not 
require a glossary for their elucidaticn, all the more important. 


It is now time to show that these animadversions are not just the fuddy- 
duddy outpourings of a senile and saurian purism. To that end we shall 
cite (with, where possible, elucidations) a few passages from various parts 
of the work. We admit that these have not been chosen exactly at random, 
—nor have they been specially selected, except in respect of the final sen- 
tence of the last of them (for reasons which will appear). They are in 
fact matched by many other passages of a like nature, occurring in key 
places, thus showing that the use of this kind of language is no mere 
case of the occasional abstruse or difficult sentence or expression,—that it 
is in fact a deliberately employed technique. We also admit that the 
passages cited are taken out of context, but submit that the usual objection 
to this practice does not apply here,—for that objection is that, by so doing, 
the meaning is falsified or distorted. Here the issue is different, namely, 
whether there is any readily discoverable meaning at all. 

The following passage taken from page 351 of the book, under the head- 
ing of “The Operation of Estimating Agreement Probability,”?° may be 


8 The—in the context—decidedly felicitous dictionary meaning of this adjective is 
“thickened”; “rendered more dense’—~see references given in notes 4 and 5 above, and 
also R. H. Hill’s Dictionary of Difficult Words (Arrow Books Edition, 1963). 

°? In fact, it would be difficult to find a better expression for describing the general 
style of the book than that of “linguistic esotericism” which the authors themselves use 
(p. 269, line 8) in alluding to an interpretative process they disapprove of,—-an almost 
classic example of the pot and kettle syndrome! 

10 A not at all clear definition or attempted explanation of the notion of “estimating 
agreement probability” is given on p. 60 of the work. It is apparently intended to 
denote the process of having regard to the surrounding circumstances, and in particular 
to the presence or absence of other similar agreements in the field concerned, in order 
to judge whether it is likely that the parties would in fast have entered into an agree- 
ment on the lines alleged—(alleged that is to say, by one of them,—for if both allege 
it, there is no dispute on the point)——-and whether the agreement is of the kind that 
would probably have been concluded in the given case. 
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regarded as a fairly typical example of the authors’ methods of exposition: — 


The pragmatic dimension of communication analysis, to which agree- 
ment probability relates, has been examined in part by decision-makers 
as one aspect of the overall contextual approach. The contextual sur- 
vey of the participants’ shared demands and expectations, tracing these. 
factors from early through current conditions, has nonetheless failed to 
make use of available operations in examining the “causes” of a com- 
municated message. Past techniques developed for examining the 
“consequences” or “effects” of communication have failed to produce 
any more adequate results. The main references to the effects of com- 
munication have resulted, as we saw above, in analyses of its effects 
on the decision-making process and upon the participants as manifested 
in their subsequent courses of conduct. But the predominant emphasis 
of the pragmatic dimension of analysis has most frequently been limited 
to considerations of the “reasonableness” of reliance upon the com- 
municated message. The operations designed to assess this feature of 
the agreement process, however, are scarcely representative of the 
operation of estimating agreement probability to which we refer. 


Even though, after reading three hundred and fifty pages of the book, some 
skill may have been acquired in breaking the authors’ cypher, this porten- 
tous passage frankly continues to baffle the present reviewer, if not as to its 
basic drift, then as to the possibility of re-stating it in simpler and more 
readily zomprehensible terms. We will not therefore here attempt such a 
re-statement, as we do in the case of certain other passages to be quoted 
later. True it may be that a number of the more recondite expressions em- 
ployed are defined or explained, or attempted so to be, elsewhere in the 
book.*? But an exegesis on interpretation should use terms that can be 
‘understood even when standing alone. Nor should writers assume that all 
utilizers of their work are going to be persons who will read it straight 
through as written. Quite as often.—and even habitually if they are prac- 
titioners—they will consult the table of contents, and/or index, and turn 
straight to the relevant paragraph. 

We cte next the following, relatively speaking, much simpler but still 
highly elliptical passage, from page 42 of the book, in which the attempt 
to achieve synthesis by means of an advanced degree of compression is 
merely self-defeating: 


Ve may further specify our recommended integrative goals by em- 
phasizing the consequences of interpretation fcr the aggregate agree- 
ment process. Since clarity of expectation may be encouraged in fu- 


11 From the authors’ immediately following references to the 1962 South West Africa 
case (I,.C.J. Reports, 1962, p. 319) it appears that the sort of problem envisaged was 
such a quite simply stated one as whether the Mandate for South West Africa amounted 
to an inte-national agreement,—did those concerned treat it as such?——were other League 
of Nations Mandates regarded as treaties or agreements?—etc. 

12 The following expressions contained in the passage quoted would require elucida- 
tion by anyone coming upon them for the first time in such a context as that of this 
work: “pragmatic dimension”; “communication analysis”; “agreement probability”; “de- 
cision-makers”; “contextual approach”; “shared demands and expectations”; “commu- 


nicated message”; “effects of communication”; “analyses of its effects [i.e. of the effects 
of the “effects of communication”] on the decision-making process”; ete, 
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ture ee if decision-makers give deference to carefully 
worked out arrangements, we include among the objectives of inter- 
retation the encouragement of deliberate efforts among the parties to 
uture agreements to obtain definiteness of expectation. 


This seems to mean (or does it?) that if you interpret agreements in the 
way the parties wanted (although the question of what they then (jointly) 
wanted is, of course, precisely what is in issue and now to be determined), 
they will be encouraged in future agreements to make what they want 
clearer. It seems permissible to discern the lurking shadows of a circulus 
inextricabilis here, even though the exact meaning to be given to the ex- 
pression “clarity (or “definiteness”) of expectation” eludes the reviewer. 

A further example of the same propensity for synthesis and compression, 
occurs on page 266 where the following sentence is to be found: “The 
absence of indicia of explicit rationality in the promulgative arena need not, 
thus, necessarily indicate that explicit rationality was not employed in the 
cameral arena.” Being translated, this means no more than something like 
the following: “Because a tribunal does not give reasons for its findings, this 
does not entail that it did not have and discuss any during its private de- 
liberations,”—-same number of words but several magnitudes clearer, we 
hope. 

It is of course obvious—and this is relevant to almost every sentence in 
the book—that when the authors use expressions such as “the promulgative 
arena,” “the cameral arena,” etc., their aim is to use terms which can cover 
any one of a number of different manifestations of the same process: thus 
one can seek to subsume under a single term such things as, for instance, 
(a) anything “handed down,” be it judgment, decision, award, ruling, find- 
ing, order, decree, etc.; or (b) any “decision-making” entity, be it a court, 
a tribunal, a commission, a committee or even one man behind a desk 
sorting out an office squabble. But in the context of treaty interpretation 
such attempts to invest the subject with a pseudo-scientific aura are un- 
realistic and vain. It is as if an oculist should say to his client: “The fact 
that an aid to vision does not re-act adequately to normally-to-be-expected 
conditions of luminosity is not necessarily an indication of more than the 
existence of an adjustment-requiring situation.” Such language may have 
the abstract virtue of applying to many more “aids to vision” than spec- 
tacles—for instance, telescopes, field glasses, opera glasses, microscopes, 


18 The difficulty is that the parties do not both, or all, want the same thing. If they 
did, there would be no dispute, and no occasion for any decision on interpretation. 
This fence, which constantly recurs, the authors seem to ignore. Phrases such as “the 
shared expectations” (whether “genuine” or not!) of the parties—or even the more 
traditional “intentions of the parties’——really only cause confusion, because the parties 
invariably appear in court as not sharing any expectations at all, and as having no com- 
mon intentions. They may originally have done so, and this of course is what the court 
has to discover. But it would save a great deal of trouble if, instead of this unrealistic 
phraseology, reference were made to the intention or intentions, object or objectives, of 
the treaty, in which the parties are supposed to have embodied their (then) common 
desiderata. This, however, is something our authors are bound to dislike—see end of 
note 18 below. 


l à 
364 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 65 


reflectors, magnifiers, dioramas, view-finders, range-finders, telescopic sights 
and even, at a pinch, lighthouses, heliographs and cameras. But the client 
might well be forgiven for replying: “You mean I need different lenses.” 

Less defensible still, is the use of such an expression as “explicit ration- 
ality,” which does not even have the (though quite superfluous) merit of 
being a portmanteau term. Since, in the context, the “absence of indicia 
of specific rationality” simply means a failure to give grounds for a de- 
cision, it has to be inferred, or guessed, that “specific rationality” means the 
process of giving such grounds. Even so, there is an element of uncer- 
tainty, for elsewhere (page 64) the authors indicate that what they mean 
is not so much stating the actual reasons, as stating the principles (of in- 
terpretation) upon which the actual reasons are based. In practice, no 
doubt, it comes to much the same thing,—but why use such an ambiguous 
expression as “rationality,” the primary meaning of which is the quality or 
process of being rational? And where does “specific” come in? 

We turn next to page 319, where the following passage is to be found: 


The most frequent application of the lexical operation has been in 
analyses of the cultural features of the largest shared audiences of 
particular communications made in the agreement process. In recent 
years a more general form of this concern has emerged in which the 
explicit specification of lexical operations in relation to the largest 
shared audiences has become paramount. ... 


It would seem (but only by reference to quite a different part of the 
book, page 216 et seq.) that the expression “the largest shared audiences” 
is intended to denote either the community at large or that part of it to 
which the particular agreement has reference. Thus the principle of in- 
terpretation according to the “plain” or “ordinary” meaning of terms, con- 
templates that meaning which would appear to be the “plain” or “ordinary” 
one to, say, the man in the street;—or if the agreement is about some 
health matter, that which members of the medical profession would regard 
as being, in the medical sense, the plain or ordinary meaning of the words 
used,—and so on. If that is the case, then, although the exact significance 
of the expression “the lexical operation” remains somewhat obscure, it 
would seem that the first sentence of the paragraph under discussion can 
be explained in the following way, namely, that in the interpretation of an 
agreement it is necessary to analyze the linguistic usages of that section 
of the community to which the parties belong or to which the agreement 
has reference. The second sentence continues to be baffling. What, in 
particular, is the “specification” of the lexical operation? Perhaps the sen- 
tence simply means that in recent years there has been a tendency to make 
use of a wider context or frame of reference in carrying out the analyses 
necessary for the process of interpretation? Now in the ideas underlying 
this passage, the language of which we have been criticizing, there is much 
of quite acceptable substance. Why not therefore express it in a way 
which the normal intelligence can grasp without recourse to the so-called 
“lexical operation’? 

14 The dictionary meaning of “lexical” is “belonging to a lexicon.” Is there an op- 
eration of belonging to a lexicon? 
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We shall finally cite the following passage taken from page 188: 


It should not be surprising that more extensive references by de- 
cision-makers to explicit anticipated solutions of subsequent disputes 
are seldom found, since in the degree to which solutions are spelled out 
either in the text or in preparatory work the probability of the dispute 
reaching the level of community decision obviously decreases. How- 
ever, the increasing diversity in the various indices of expectations in 
modem multilateral agreements, as indicated by recent holdings of the 
International Court," may serve to encourage litigation even in cases 
where one of these indices clearly outlines an anticipated solution. In 
addition, as Beckett has pointed out, participants may be induced to 
present claims, for various reasons of prestige or diplomatic advantage, 
even in the presence of explicitly communicated anticipations of present 
contingencies. 


Before attempting any analysis of this passage it must be said in paren- 
thesis that Sir Eric Beckett (then principal Legal Adviser to the Foreign 
Office, in London), who was well known for his exceptional clarity of 
thought and expression, could never possibly have said anything at all in 
the form here attributed to him by the authors. They do not give the 
reference, but we have identified it, as now set out in the footnote below," 
—and if the authors’ description of what Beckett said is read in conjunction 
with what he actually said, it seems to amount to this—that parties to a 
treaty may sometimes have politice] reasons for bringing a case under it, 
even though they have reason to anticipate that they will lose. But nothing 
as simple as that can be said to be apparent in the phrase “explicitly com- 
municated anticipations of present contingencies.” 

Turning now to the first two sentences of the paragraph we are discuss- 
ing (on page 188 of the book), it seems, from what immediately precedes 
them on pages 186-187, that the expression “anticipated solution” is in- 
tended to denote what may eventually come to pass, by way of outcome, in 


15 What “holdings” of the Court are being referred to is not specified, but the case 
of Reservations to the Genocide Convention is cited a paragraph earlier (pp. 187-188). 
It also seems from various passages elsewhere that another case the authors might have 
had in mind would be that of Certain Expenses of the United Nations. By “indices 
of expectations” the authors appear to mean the existence of pointers to what the 
parties to the agreement would have wented, had they anticipated what subsequently 
occurred, which of course they did not, or the dispute, of which this non-anticipation 
constitutes the real issue, would not have arisen. 

16 The reference is to a passage on p. 440 of Vol. 43 (I, 1950) of the Annuaire of 
the Institut de Droit International (Bath Session). Beckett was answering (inter alia) 
a contention of Lauterpacht’s to the effect that ex hypothesi there never could be a 
“plain sense of the words” in the case of disputed treaty clauses, for if the sense was 
really plain there would be no dispute about it. Beckett thought that it was not correct, 


as a matter of practice, and experience, to state that the meaning of a-treaty provision 
cannot be clear or otherwise the States concerned would not be going to the trouble 
and expense of litigating about it. It certainly happens that the meaning of a treaty 
provision is perfectly clear but that cne or another party to the treaty has for one 
reason or another found the provision inconvenient. 


And, finding this inconvenient, it sees in a reference to adjudication (in which it may 
win but will be no worse off than before for losing) a possible solution. Beckett 
added: “The political position of the State concerned may be such that it can only give 
way on the basis of an international legal decision.” 
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a position in which the parties, during their negotiations, discussed a pos- 
sible course, which, however, without actually rejecting it, they did not 
eventually embody in the final text of their treaty. This could be either 
because they thought the situation it related to would not materialize, or 
because they were not really in agreement about it and trusted it would 
not. Or again—something to which both Hudson and Beckett?” had drawn 
attention—it could be that the parties did not think about the matter at 
all, in which case there could not truly be even an “anticipated” solution. 

In all these cases, however, whether the parties did not think about the 
matter, or did think about it but did not deal with it in the treaty, the 
so-called “anticipated solution” must evidently consist in practice of the 
view which the adjudicator himself takes as to what the parties would have 
done about the matter if they had both thought about it and dealt with it 
in the treaty.18 

We shall comment later on the basic merits of this idea. The authors’ 
defense of it is, however, far from convincing. In the first sentence of the 
paragraph which we are citing from page 188 of the book, it is admitted 
that there is not much judicial authority for the doctrine of the anticipated 
solution because, insofar as the parties did in fact anticipate a solution, the 
matter will probably not reach the “decision-makers” at all. This seems 
an obvious but a somewhat lame conclusion. However—so the authors 
hopefully continue (this is the second sentence of the quoted passage )— 
there may yet be some litigation if the courts are willing to have regard 
to the “increasing diversity” of pointers 1° to be found in “modern multi- 
lateral agreements,’—that is to say, pointers as to what the parties may or 
might have intended about something they did not clearly deal with, or 


17 Manley O. Hudson, The Permanent Court of International Justice (1943), p. 644; 
Beckett, Annuaire of the Institute of International Law, Vol. 43 (I, 1950), p. 438. 

18 There is only limited substance in the charge which the authors make against 
Beckett at the end of their note 226 on p. 187, namely, that he “failed to consider the 
possibility of determining, by an analysis of travaux [préparatoires], just what issues 
were deadlocked and what anticipated conflicts were resolved or left unresolved by 
such a conference” [i.e., a private meeting of heads of delegations];—-for Beckett’s whole 
point was that meetings of this kind, being private, nothing appeared about them in 
the official record. One may of course be justified in thinking that when the record 
peters out on a particular issue, this is because that issue has become deadlocked. But 
it may equally well be due to other causes: the issue has been overtaken in some way, 
or become secondary, or the participants have tacitly agreed to bypass or drop it. 
Beckett’s point was that if an issue is deadlocked and is resolved at private off-the- 
record meetings, no indication of the way in which it was resolved will appear except 
in the text of the treaty itself. But, for our distinguished authors, to have to rely on 
the mere text of the treaty alone, without any other aid, amounts to a fate almost worse 
than death! 

19 Some such term as “pointers” seems preferable to the authors’ favorite “indices” 
or “indicia,” which are either ambiguous or incorrectly employed. The word “index” 
has two plurals, “indexes” and “indices,” but the latter is strictly of mathematical con- 
notation, meaning, in the exponential sense, the power to which a quantity is to be 
raised by successive multiplications of itself. “Indicia” is not a plural alternative to 
“indices” but the plural of the Latin “indicium,” which can mean an indication but has 
several other meanings such as disclosure, evidence, proof, and even permits or rewards 
given in connection with testifying. 
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did not deal with at all;—because, even if there is one pointer obviously 
tending in a particular direction that the parties, or some of them, do not 
like (and this is the implication), there will always remain the possibility 
for the court to decide on the basis of a different though ex hypothesi less 
clear but, to some at least of those interested, more welcome pointer. 

The authors seem to see nothing strange in the idea that a court should 
deliberately act in this way,—that is to say, ignore a clear pointer in favor 
of others less clear but, presumably, leading to & better result for some of 
the parties. Here again the authors overlook the fact (see note 13 above) 
that the parties are not both or all wanting the same thing, or there would 
be no dispute, and that a decision in favor of the one side, on the basis of 
less clear pointers, must run counter to the right of the other side to suc- 
ceed on the basis of the clearer pointer. The implication, in short, is that 
in the case to which the authors specifically refer in the sentence under 
discussion, namely, that of “modern multilateral conventions,” a court, 
balancing the various legal factors involved, might be justified in reaching 
what would in effect be a policy decision not necessarily based on the real 
juridical weight of these factors. We cannot share that view. 


Til 


DOCTRINE AND SUBSTANCE 


With the concluding part of the last section we have moved over from 
the manner to the substance of what the authors say. If there is any single 
leit-motiv in what is an extremely complex theme, it seems to consist in a 
powerful plea for a completely “open-ended” technique of interpretation. 
In a sense it is the same plea that Sir Hersch Lauterpacht put forward 
fifteen years before this book was written,—but quite a different method 
is proposed for reaching the desired result. Lauterpacht’s contention was, 
in essence, that principles or rules of interpretation were of little practical 
value, and should be disregarded, or at least used only as rough guides. 
The traditional rules tended to be contradictory and to cancel one another 
out. Each case involving the interpretation of a text was sui generis, and 
a conclusion should be arrived at only in the light of all the factors that 
might affect it.?° 

In the present work, exactly the opposite method is advocated. Every 
conceivable principle and rule of interpretation is instanced (including, it 
must be said, a number that one does not think one has ever heard of 
before), and these are listed in certain ordered categories, so that, whereas 
Lauterpacht wanted, paradoxically, to cover the ground by first clearing 
it of everything, in the present work the ground is, with equal paradox, 


20 See Lauterpacht’s Report to the Institute of Intemational Law in the Annuaire 
for 1950, Vol. 43(I). For a convenient summary of the controversy between Lauter- 
pacht and Beckett (see note 16 above) on this and certain other questions of treaty 
interpretation, see Fitzmaurice and Vallat’s article on Beckett and his work in 17 
International and Comparative Law Quarterly (April, 1968) at pp. 302-313, more par- 
ticularly pp. 303 and 310-313. 
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covered so comprehensively with everything that little of it remains visible 
—the wood cannot be seen for the trees.?* 

At the same time, Lauterpacht did think that if (contrary to his view) 
the traditional principles and rules of interpretation were to be retained, 
‘then at least an attempt should be made to place them in some kind of 
logical array, and to establish a short of hierarchy indicative of the order of 
weight or precedence which they should be regarded as having inter se.” 
In this, our authors seem to agree with him (as did Beckett at the time), 
and this book consists indeed, in large measure, in a useful, if only partially 
effectual attempt at such an arrangement (see in particular at pages 35- 
77),—a summary of recapitulation of the results arrived at being given 
towards the end (pages 382-390). But to this reviewer, these results 
appear to amount to little more than a listing of techniques of interpreta- 
tion (“check-points”) or goings through of motions, all of which are to be 
indiscriminately applied ?*—in a certain temporal order it may be—but not | 
one adequately related to weight or precedence,” except that an overriding 
preponderance is given to certain notions of a very general, wide and far- 
reaching character which we shall discuss later (but these are notions 
which, as will be seen, are hardly in the nature of interpretation as such, 
but intended rather to go beyond that and, in effect, to amend the agree- 
ment or even cancel it altogether). 

Vae victis—Hence therefore our cry of lamentation and foreboding: woe 
to the negotiators, for indeed would they be vanquished, and woe would it 
be unto them, if much that is contained in this book had to be taken liter- 
ally. It would not be their treaty that would emerge from the fray, but 
another that someone else thought was the one they should have entered 
into. However, to start with something relatively minor, though not unim- 
portant—for it is by its over-inclusiveness that much of this system errs— 
what, for instance, is to be made, and what are the implications, of the fol- 
lowing passages read together?P— 


Page 372: 


The conception of agreement as a process of communication, then, in- 
volves viewing all signs and acts (our italics here) of collaboration 
between the parties as an effort on their part to mediate all relevant 
subjectivities of commitment.” Seen in this way, communication in- 
volves the transmission of signs . . . to targets ** or audiences (our italics) 
with the goal of mutual understanding on the part both of the sender 
and receiver of the messages. It is the possible inadequacies in trans- 
mission—usually through the inherent shortcomings in the capability 


21 Jt is tempting to make the contrast that in Lauterpacht’s conception the wood hid 
the trees, but he really wanted to do away with the trees altogether! 

22 See Lauterpacht, loe. cit., note 20 above, p. 367. 

23 Ibid., p. 439; and see Fitzmaurice and Vallat, loc. cit., note 20, p. 310. 

24 See Metzger in 61 A.J.I.L. at p. 1011 (1967). 

25 An example of the sort of operation that is really needed was given in loc. cit., 
notes 20 and 23 above, at pp. 312-313. 

28 We do not know what this expression “subjectivities of commitment” really means. 

27 “Audiences” can be understood, but what “targets” are in mind here?—and, can 
a “sign” be transmitted to a target? 


1971] VAE VICTIS OR WOE TO THE NEGOTIATORS 369 


of words and other signs (our italics) to communicate shared subjec- 
tivities—-that place the communications analyst on guard... 


Ibid.: 


It would be quite impossible, we believe, for a competent analyst 
who is acquainted with the study of language and gesture (our italics) 
to commit himself seriously to the one-sided assertions that clutter the 
literature of interpretation. ... 


And on page 388: 


We do not neglect to note the operation of asszssing gestures and deeds 
(italics in the original), since several techniques are already at hand 
for accomplishing this purpose, making it possible to choose among 
inferences that depend on judgment of the methods used... . 
In the auction room, it is true, agreements are frequently reached, at least 
in principle, by means of signs and gestures. The bidder nods to the 
auctioneer, or raises a finger, and this commits him to his bid. The auc- 
tioneer brings down his hammer, and this commits his client to a sale, 
subject to any announced reservations or conditions. But treaties and other 
international agreements, and perhaps even more especially the general 
multilateral conventions the authors are mainly concerned with, are not 
and should not be concluded by the methods of the sale room, which are 
totally out of keeping with the occasion. | 

No doubt the doctrine of signs and gestures is not meant to be carried 
to extremes: yet if the passages just quoted were taken at their face value 
they could lead to some singular results. A negotiator, in accepting a cer- 
tain condition or proviso, is seen to wink broadly; but the condition is 
written into the text, which is subsequently signed and ratified. Is evidence 
of the wink afterwards to be admitted to show that the condition was not 
really accepted, or that it is doubtful whether it was? The case may seem 
far-fetched, but the suppositions behind it are not; for it is very much part 
of the authors’ philosophy—and a great deal of the book is concerned with 
this—that the text as written is inherently suspect: only by going behind it 
can the truth be arrived at. But if so, is there much point in reducing to 
writing what was supposedly agreed, and embodying it in a text? 

It is not in reality signs and gestures—(for these constitute an altogether 
too uncertain and rickety basis on which to found any definite conclusion ) 
—but the official acts and conduct of the parties that may be material. It 
is, for instance, now generally accepted that the conduct of the parties rela- 
tive to a given provision, manifested in the ordinary course of the execution 
or application of the treaty, may be a very reliable and even the best guide 
as to the correct interpretation of that provision, so long as it is the mutual 
or common conduct of both or all of them, and not merely of one or some; 
—for in the latter case what may precisely be in issue, and calling for de- 
cision, is whether such conduct did not involve a breach of the treaty based 
on an incorrect interpretation of it.?® 

28 In point of fact, however, it is not necessarily, or even principally, in the particu- 


lar context of treaty interpretation that the acts and conduct of the parties may be ma- 
terial. In the case of the Temple of Preah Vihear (1.C.J. Reports, 1962, p. 6 et seq.) 
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But doth suffer a sea-change 
Into something rich, and strange *° 


The most striking feature of the authors’ system is, however, that it sub- 
ordinates the interpretation of a treaty—or rather (for the matter has little 
` to do with interpretation stricto sensu) *° its application—to the attainment 
of certain objectives,—a process which is summed up (see, for instance, 
page 41 of the book) under the head of the “policing ... goal.” This is 
defined in general terms (page 42) as “requiring the rejection of the par- 
ties’ explicit expectations which [sc. if and insofar as they] contradict com- 
munity policies.” In other words the intentions of the parties, even if 
clear and ascertained and—what is even more important—common to them 
both, or all (in short the intentions of the treaty—see note 13 above), are 
not to be given effect to if, in the opinion of the “decision-maker,” such in- 
tentions are inconsistent with (page 44) “the goals of public order.” Since 
it is thus left to the adjudicator to decide not only whether there is such 
inconsistency but also what are the goals of public order (and of which 
public order) to be taken into account, it is evident that on this wide- 
ranging, indeed almost ilimitable basis, the parties could never be sure 
how their treaty would be applied or whether it would be applied at all. 
The process would, in fact, confer on the “decision-maker” a discretion of 
a kind altogether exceeding the normal limits of the judicial function, 
amounting rather to the exercise of an administrative rôle. 

This is well illustrated by the character of the only “community goal” 
which, so far as this reviewer can see, the authors themselves actually 
specify, namely, that of the preservation of “human dignity” which is 
coupled with what is called (page 383) “the operation of examining the 
self (italics in the original) for predispositions incompatible with the goal of 
human dignity”"—-an admirable desideratum, one aspects of which (the duty 
of impartiality) has already received some comment earlier herein.’ No 
one of course can quarrel with the ideal of the preservation of human dig- 
nity, and the avoidance of action incompatible with it, as an essential 
objective. But without further and much more precise definition, this 
criterion and others like it which the authors specify, such as “overriding 
community goals” or “basic constitutive policies,” etc. are too subjective to 
be of practical value to the adjudicator, or in the alternative would invest 
him with an almost arbitrary power. As Professor Leo Gross has well said, 
the International Court relied markedly on such acts and conduct,—but this was not 
strictly with reference to the interpretation of the boundary treaty that underlay that 
case, but as affording evidence of the acceptance by the parties of a certain map line 
as constituting the correct boundary in the disputed area. 

29 Shakespeare, The Tempest. 

80 An agreement must already be interpreted in order to be “policed” (see below), for 
it is only on the basis of a particular and declared interpretation of it, that it can be 
shown to require policing in the authors’ sense of that notion. 

81 See in particular note 2 above; but this might be the place to add something,—for 
certain of the events of the last few years and the many decided cases passed in review 
by the authors of this work from the standpoint of their doctrines, may suggest that 


examination of the self for bias is desirable not only for the decision-maker but also 
for those who comment upon the decision-maker’s decisions! 
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such concepts “are pregnant with ambiguity far greater than ever con- 
fronted an international tribunal in interpreting . . . a treaty.” 3 He adds, 
pointing to a further difficulty: “Reference is apparently made to commu- 
nities of various orders ranging from a relatively compact community com- 
prising the parties and the tribunal .. . to a world-wide community.” 33 
Everyone knows, for instance, that in private life some people will regard 
as an affront to their dignity things which others will not even notice; and 
in the international field also there is a wide range of possible variables.’ 

At bottom, the theory is one which proposes indirectly to import into 
treaty law an extensively conceived element of ius cogens without, however, 
any adequate definition of the ius which is to be “cogendum.” The Vienna 
Convention on the Law of Treaties which, even so, is considered by some 
to go too far in this respect, does at least, in providing for the voidance of 
treaties if they conflict with “a peremptory norm of general international 
law (ius cogens),” define such a norm as being one that is “accepted and 
recognized by the international community of States as a whole as a norm 
from which no derogation is permitted and which can be modified only by 
a subsequent norm of general international law having the same charac- 
ter.” *5 This definition may not itself be entirely satisfactory,** but it does 
give the adjudicator something to go by, at all events as to the nature of 
the notion involved. 

Similarly, in the domestic field, the notion of “overriding community 
goals” is already to a limited extent reflected in the concept of “public 
policy,” but in a highly modified, indeed quite different form. The latter 
policy is the policy of the law, and only indirectly of the community, con- 
sidered apart from the law,—and it operates only within the confines of the 
law.5 The law will not, for instance, enforce certain types of contracts, 


82 “Treaty Interpretation: The Proper Rôle of an International Tribunal,” 1969 Pro- 
ceedings, American Society of International Law at p. 114. 33 Ibid. 

34 It would be easy, but it would be invidious to point to widespread practices sanc- 
tioned by law, religion and social usage, which would nevertheless be held by many 
to conflict with human dignity. 35 Article 53. 

86 The expression “having the same character” at the end of this provision presum- 
ably means having the same character of being “a norm from which no derogation is 
penmitted,”—for if it also included having the same character of being “a subsequent 
norm of general international law having the same character,” an obvious element of 
circularity or infinite regress would be introduced. Al the same there seems to be a 
latent ambiguity here. Furthermore, although even a peremptory norm can be ren- 
dered otiose or no longer applicable by a subsequent change of circumstances or con- 
ditions, there seems to be something a little queer about the idea of a norm that is 
peremptory, yet capable of being modified by another norm, also peremptory, but equally 
capable of modification, and so on ad infinitum. There would seem to be something 
dubious about the true peremptoriness of all such norms in the sense of being ius 
cogens, ie., their peremptoriness would seem to be lent to them rather than inherent. 
There are of course norms that are “higher” than others, but this is a different thing. 
They do not conflict with or modify the “lower” norm, but on the contrary confer upon 
it a validity it might not otherwise have by its own force. 

87 On this subject see the interesting remarks of Professor Gross, citing Jenks, in loc. 
cit. note 32 above, at pp. 114-115. 
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as beirg usurious, as involving gambling transactions, as being directed to 
immorel purposes, etc. But, except in very special circumstances, these 
disqualifications are known to the parties in advance, not imposed ex post 
facto at the discretion of the adjudicator. 

Nor :s the policing of agreements in the sense of, in effect, voiding them 
for “coaflict with community policies,” by any means the only doom with 
which -his work confronts the negotiators. An equal hazard, tending in 
certain circumstances to bring about, over the parties’ heads, an even greater 
sea-change in a given treaty situation, is to be anticipated from what the 
authors call their second goal,—the first being (page 40) to make “a dis- 
ciplined, responsible effort to ascertain the genuine shared expectations of 
the... parties... ,” because (pages 40-41) “te defend the dignity of 
man is to respect his (authors’ italics) choices and not, save for overriding 
common interest (our italics here), to impose the choices of others upon 
him,’ —admirable sentiments of course, but we have seen where, in the 
pursuit of the third (policing) goal, that saving clause about the “overrid- 
ing common interest” can lead. 

The second goal contemplates the case where the search for (page 41) 
the “genuine shared expectations” of the parties “must falter or fail because 
of gaps. contradictions or ambiguities” in their “communication”"—-(an un- 
clear tem which might mean in the course of the negotiations leading up 
to the egreement, or in the agreement itself). In such event (ibid.) “a 
decision-maker should supplement or augment (our italics) the relatively 
more explicit expressions of the parties [sc. what they actually wrote into 
the agreement] by making reference to the basic constitutive policies of 
' the larger community... .” Here again, therefore, community policies 
come in as a criterion, and also, once more, human dignity,—for (ibid.) “no 
conceiveble alternative goal” could be “in accord with the aspiration to 
defend and expand a social system compatible with the overriding objec- 
tives of human dignity.” 

This, of course, however excellent, is not law but sociology; and although 
the aim is said to be “in support of search for the genuine shared expecta- 
tions of the parties,” it would in many cases have—and is perhaps subcon- 
sciously designed to have—quite a different effect, namely, in the guise of 
interpretation, to substitute the will of the adjudicator for that of the par- 
ties, since the intentions of the latter are, by definition (in the given cir- 
cumstanzes) unascertainable because not sufficiently clearly or fully ex- 
pressed,—and therefore presumed intentions, based on what the adjudicator 
thinks would be good for the community, or in accordance with “overrid- 
ing objectives of human dignity” ete., must be attributed to them. 

Now the process of, so to speak, curing the deficiencies of a text is, 
within certain limits, a perfectly legitimate one, constantly employed by 
courts and tribunals. For instance, where the intention or object of the 
agreement is plain, no court would allow a party to get out of what was a 
clear undertaking, merely on account of some drafting lapse, wrong refer- 
ence, incorrect description or manifest omission, and such like deficiencies 
of a technical not substantive character—(this indeed, when the “explicit 
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rationality” is cut away, can be seen to be the real basis of the decision of 
the International Court in the first (preliminary objection) phase of the 
Temple case).*® Another example is afforded by the principle ut res magis 
valeat quam pereat, the effect of which is that where a text is ambiguous 
or defective, but a possible, though uncertain, interpretation of it would 
give the agreement some effect, whereas otherwise it would have none, 
a court is entitled to adopt that interpretation, on the legitimate assump- 
tion that the parties must have intended their agreement to have some 
effect, not none. 

Significantly, however, the maxim ut magis is all too frequently mis- 
understood as denoting that agreements should always be given their maxi- 
mum possible effect, whereas its real object is merely (“quam pereat’) to 
prevent them failing altogether. This affords a very good pointer to the 
limits of a doctrine which, if allowed free play, would result in parties find- 
ing themselves saddled with obligations they never intended to enter into, 
in relation to situations they never contemplated, and which often they 
could not even have anticipated. Is it unfair to ascribe to the authors of 
this work the championship of such a doctrine? Let them (page 388) be 
heard for themselves: 


Modern logical tools may disclose implications that were undreamed of 
when the parties were hammering out their understanding. 


Of what use then is it to “hammer out” an understanding (not surely any 
casual process) if implications then “undreamed of” are later to be im- 
ported, and given obligatory force? 


IV 
VALEDICTORY 


Despite its intrinsic interest, its stimulating character, and its many 
merits, of which the present review confessedly gives little indication, this 
is a work that leaves a somber impression on the mind. Aiming at order 
and liberality, its concepts, by their very breadth, open the door to anarchy 
and abuse. Down the centuries of close upon two millennia of years there 
come, still echoing, the lines of the great Mantuan: 


Facilis descensus Averno; 

Noctes atque dies patet atri janua Ditis; 

Sed revocare gradum superasque evadere ad auras, 
Hoc opus, hic labor est. 


88 Cited in note 28 above. 
39 Vergil, The Aeneid, Book VI. A free rhyming translation might read: 
Down to Avernus smooth and easy winds the trail, 
Where noon and night the dark God's portals open stay: 
But to return from thence into the light of common day, 
Not ease nor rest but only striving can avail. 
Apologies, however, to the memory of Wordsworth for this somewhat oblique use of 
his well-known: figure of speech “the light of common day’—(Ode on Intimations of 
Immortality from Recollections of Early Childhood, verse V, last line). 


EDITORIAL COMMENT 


THE CONNALLY RESERVATION REVISITED AND, HOPEFULLY, CONTAINED 


Towards the close of their instructive study of “Legal Aspects of the 
Geneva Protocol of 1925”: the Editor-in-Chief and Professor Buergenthal 
considered the following “modes of clearing up disagreement” about the 
Protocol: United States adherence to the Protocol, together with a state- 
ment of understanding that it does not apply to certain chemicals, 


might lead a state to bring an action against the United States within 
the contentious jurisdiction of the Court. In that event, the United 
States would be forced to assert the defense of the Connally Reserva- 
tion, whereby the United States excludes from its acceptance of the 
compulsory jurisdiction of the Court “matters which are essentially 
within the domestic jurisdiction of the United States of America as de- 
termined by the United States of America.” The United States would 
probably be protected by its assertion that the use of irritant chemicals 
and anti-plant chemicals in warfare is within the domestic jurisdiction 
of the United States as determined by this country. That defense could 
be waived but probably only with the consent of the Senate. 


The reference to the Connally Reservation was obiter the principal dis- 
cussion and probably did not represent considered views. But it reflects, 
I believe, misconception and misconstruction and, since the Connally Reser- 
vation, alas, does not face early repeal, it should not be allowed to acquire 
meanings which aggravate its unhappy import. 

In my view, the United States would not be entitled to invoke the Con- 
nally defense in the circumstances envisaged, and failure to do so would 
not entail a “waiver” of the defense; in any event, the United States would 
not be “forced” to invoke the Connally Reservation if it did not wish to; 
and it could agree to go to the Court without seeking the consent of the 
United States Senate. 

My principal difficulty is with the implication that a suit against the 
United States alleging violation of the 1925 Protocol ? would entitle (if not 
require) the United States to reject the Court’s jurisdiction. That assumes 
either that the Connally Reservation gives the United States the right to 
refuse to go to court at will, or that United States compliance vel non with 
the 1925 Protocol would be an issue which the United States could properly 
deem “domestic.” Both assumptions are untenable.® 


164 A.J.LL. 853 at 879 (1970), footnotes omitted. 

2 The authors apparently assume a contentious proceeding against the United States 
based on its assertion of an “erroneous” understanding of the Protocol. There may be 
some question whether the Court would have jurisdiction of a theoretical dispute over 
the interpretation of the Protocol as distinguished from a “case” arising from action in 
alleged violation of the Agreement. 

8] draw here on a report which I helped prepare: “Pending Repeal of the Connally 
Reservation,” Report by the Committee on International Law, Association of the Bar 
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Recall the history of the reservation. As unanimously reported by the 
Senate Foreign Relations Committee, the Senate resolution of consent to a 
declaration by the United States under Article 36(2) contained a proviso 
that the declaration should not apply to “disputes with regard to matters 
which are essentially within the domestic jurisdiction of the United States 
of America.” * Had the United States said that and no more, the declara- 
tion would not have constituted a reservation, being in effect only a sum- 
mary, negative restatement of the jurisdiction of the Court contemplated by 
Article 36(2).5 In any proceeding against the United States, the Inter- 
national Court of Justice would have determined whether it had jurisdic- 
tion, exactly as if the United States declaration had contained no such 
proviso at all. 

Senator Connally’s amendment on the floor of the Senate, all know, added 
the words “as determined by the United States.” The words, the context, 
and the discussion on the floor of the Senate leave no doubt that the United 
States reserved thereby, in effect, the final say that a case against it is not 
within the Court’s jurisdiction under Article 36(2); it did not reserve a 
right to veto, on any grounds or on no grounds, any suit against it; it did 
not reserve the right to declare to be “essentially domestic” what under 
international law clearly is not. (That would have rendered its acceptance 
of “compulsory jurisdiction” not merely illusory but a cynical mockery.) 
Senator Connally himself was wholly clear: 


Several Senators have argued that by this amendment the United 
States would put itself in the position of corruptly and improperly 
claiming that a question is domestic in nature when it is not, thereby 
taking advantage of an international dispute and saying that since the 

question is domestic, we will not abide by the decision of the Court. 
Mr. President, I have more faith in my Government than that. I do 
not believe the United States would adopt a subterfuge, a pretext, or 
a pretense in order to block the judgment of the Court on any such 
grounds.® 


of the City of New York, February, 1964, 19 The Record of the Association of the 
Bar of the City of New York 162 (1964). 

4 Sen. Rep. No. 1835, 79th Cong., 2d Sess., pp. 1, 2, 5 (1946). 

5 “The states parties to the present Statute may at any time declare that they recog- 
nize as compulsory ipso facto and without special agreement, in relation to any other 
state accepting the same obligation, the jurisdiction of the Court in all legal disputes 
concerning: 

a. the interpretation of a treaty; 

b. any question of international law; 

c. the existence of any fact which, if established, would constitute a breach of an 

international obligation; 

d. the nature or extent of the reparation to be made for the breach of an interna- 

tional obligation.” 

692 Cong. Rec. 10695 (1946). See also the statements of Senator Huffman and 
Senator Ferguson, ibid. at 10696. Compare a former Legal Adviser of the Department 
of State: “Moreover, I have a serious question whether ‘as determined by the United 
States of America,’ if fairly applied, would mean any more in the way of excluding the 
International Court from passing upon truly domestic issues than the words ‘as deter- 
mined by the principles of international law.” Becker, 1958 Proceedings, American 
Society of International Law 267. 
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Once, indeed, the United States urged that “an arbitrary determination, 
in bad faith,” an attempt to invoke a “Connally Reservation” in regard to 
a matter clearly not within a state’s domestic jurisdiction under interna- 
tional law, could be rejected by the Court.” That position was later with- 
drawn and the United States agreed that when a party invoked the reser- 
vation the Court was bound thereby, “irrespective of the propriety or ar- 
bitrariness of the determination.”® At the same time the United States 
agent confirmed that “the United States has adhered to the policy of not 
making any arbitrary determination” under its reservation.® 

In sum, then, the United States declaration reserved a final say on a legal 
question—whether a proceeding against it raises issues within the juris- 
diction of the Court under Article 36(2). Whether use by the United 
States in war of certain chemicals would be consistent with its under- 
takings in the Protocol would depend of course on the proper construction 
of that Protocol—obviously not a domestic question, obviously an issue 
within the Court’s jurisdiction under Article 36(2).7° For the United States 
to invoke the reservation in such a case would be “arbitrary”; would, in 
Senator Connally’s words, “corruptly and improperly” assert that a question 
is domestic in nature when it clearly is not; would be “a subterfuge, a 
pretext, or a pretense in order to block” the jurisdiction of the Court. 

If the United States could not properly invoke its reservation, not to 
invoke it is no “waiver” of any defense. But even if a proceeding against 
the United States involved matters which it believed, bona fide, to be es- 
sentially within its domestic jurisdiction under international law, it would 
not be “forced” ** to invoke Connally. Nothing in the declaration or the 
reservation, nothing in international law or the laws of the United States, 
forbids the United States to waive its right to judge for itself and allow the 
Court to determine whether it had jurisdiction. And, under our Consti- 
tutional system, whether the United States is entitled to invoke Connally, 
whether if it is so entitled it should do so, are questions for the President, 
and the Senate has no Constitutional réle in regard to them. The Con- 
nally Reservation reserved rights to the United States, not to the Senate. 

Perhaps the argument is that by its reservation the Senate forbade the 
United States to submit to the risk that the Court might find it had juris- 
diction where the United States is satisfied that the Court did not, and the 
United States could not take that risk unless the Senate removed its pro- 


7 Case concerning the Aerial Incident of 27 July 1955 (United States of America v. 
Bulgaria), I.C.J. Pleadings at 308, 322-325. 

8 Ibid. at 676-677. 9 Ibid. 677, 

10 Since the discussion assumed that the United States would not enter a reservation 
but only assert an understanding, and, under one of the options considered, would do 
so, not as a condition of ratification, I assume that the contentious proceeding envisaged 
would charge violation of the Protocol. If there were also a preliminary issue as to 
whether the United States had effectively entered a controlling reservation, that too, 
surely, would not be a domestic matter. 

11 Perhaps the authors meant only that the United States would be forced to con- 
sider whether to invoke the reservation; or that it would have to invoke the reservation 
if it wished to block the suit; or that political forces within the United States might 
compel its invocation. 
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hibition. In my view that interpretation of Connally is fetched much too 
far; the evidence is that Senator Connally sought to protect the United 
States against possible abuse by the Court; there is no evidence that he 
sought also to protect the United States against the President of the United 
States. There is no evidence that he sought to prevent the President from 
doing what might well be the wise thing in many a case—to have the 
Court determine whether it had jurisdictian. 

That interpretation of Connally, moreover, would achieve no purpose. 
Under Article 36(1) of the Statute of the Court, the United States can 
join with another party to refer a case to the Court, and the President can 
do that for the United States without Senate consent.!? The Connally Res- 
ervation did not and could not +° modify the rights and obligations of the 
United States (or the power of the President) under that article. If in a 
proceeding under Article 36(2) the United States decides not to invoke 
its reservation where it could properly do so, it is in practical effect as 
though the United States joined voluntarily with its adversary to refer the 
case to the Court under Article 36(1). Surely the Senate did not intend 
to compel the President to reject a proceeding under Article 36(2) and 
begin all over under Article 36(1).*4 

Given its proper interpretation, the Connally Reservation 


would be small indeed (as was intended). The Reservation, then, 
would not render American acceptance of the Court's jurisdiction 
wholly illusory. The United States, then, would have accepted as com- 
pulsory the Court’s jurisdiction for the large majority of disputes to 
which the United States is a party. The United States could then, in 
turn, bring to the Court its complaints involving international law or 
obligation, and urge and expect that other countries also refrain from 
invoking this reservation improperly or arbitrarily. The Connally Res- 
ervation, while damaging still to the national interest and ignoble to 
maintain, would be reduced to the small, remote and contingent import 
intended for it, pending its total abrogation. 


Louvis HENKIN 


12 Compare the memorandum of the Legal Adviser of the Department of State, Eric 
H. Hager, in Hearings, May 17, 1960, before the Senate Committee on Foreign Relations, 
86th Cong., 2d Sess., pp. 14-15, reprinted in 54 A.J.LL. 941 (1960); compare also 
Bishop and Myers, “Unwarranted Extension of Connally-Amendment Thinking,” 55 
A.J.I.L, 135 (1961). 

13 The United States, having edhered to the Statute of the Court with Senate con- 
sent, the Senate could not later limit the power of the United States (or of the Presi- 
dent) under Art. 36{1). Compare Fourteen Diamond Rings v. United States, 183 
U, S. 176 (1901). 

14 Under Art. 36{1), there is nothing to prevent the parties from submitting a dis- 
pute in which a preliminary issue is whether the matter in controversy is or is not 
“essentially domestic.” 

15 See Report of the Committee on International Law, note 3 above, at 164—165. 


NOTES AND COMMENTS 


A CAUSE OF THE PRESENT Crisis OF INTERNATIONAL LAW 


I. International law is at present obviously facing a crisis. With the ex- 
ception of the diplomatic and consular fields, almost all the rules of public 
international law have been constantly violated. Particularly subject to 
violation have been the rules concerning the use of force in international 
relations. The weak or weakened norms on the prohibition of the threat 
or use of force are not complied with; their binding force is not estab- 
lished. These phenomena reflect a lamentable truth of our age, that in- 
ternational relations are not governed by international law but by the bal- 
ance of power. 

The present-day crisis of international law stems from the fact that 
states, especially the larger ones, do not regard its rules as binding upon 
them. They treat the law as recommendations or as non-binding rules of 
international courtesy or morality. Such an attitude by states toward in- 
ternational law is dictated by many causes, the main one being the pri- 
ority given to individual political interests. However, one of those causes 
is also the over-politization of international law in terms of denying inde- 
pendent existence to international legal norms. 

II. Policy and law, foreign policy and international law are inseparably 
intertwined. In the final analysis law is determined by policy, a fact not 
challenged by anyone. Unfortunately this fact has in practice been trans- 
lated into a strong influence of policy over the legal superstructure, an 
abuse of the law by policy, which cannot but harm international relations. 
In other words, by committing obvious anti-legal acts, states are not satis- 
fied to claim political or other “exonerating” grounds; what they are trying 
to do is make reference to legal arguments which cannot but discredit in- 
ternational law itself. They try to have international lawyers defend them, 
as they have not forgotten the words of the King of Prussia, Frederick Wil- 
liam II, in 1752 relating to the rôle of the legal profession after the aggres- 
sor was successful in invading an alien territory. 

The inseparability of policy from law does not mean that the latter is 
subjected to the former. Science, at the beginning of the modern age, 
did not cease to be a servant of theology in order to become the slave of 
policy, but in order to become and remain free. This holds true for all 
sciences, including legal science. Therefore legal categories, while the re- 
sult of social and political realities, have their own individuality and a 
relative independence. As such, these categories have been of a longer 
duration than the political ones. If this were not true, people would not 
treat the law as a separate science; instead, all of the social sciences would 
be studied in the framework of politics or the science of international re- 
lations. Hence, whereas the law exists as an independent social science 
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subject to all the qualifications mentioned, international law also cannot 
be treated as an extension of the foreign ministries of each particular state. 
The opposite view necessarily leads to the legitimization of a double 
standard which, despite its frequent use, is unthinkable in international 
law. According to this standard, a state in a situation concerning its own 
behavior or that of a state belonging to the same camp assumes that the 
prohibitory norms of international law do not apply; while in another 
situation, when the actions of an opponent of a different ideological or 
political orientation are at stake, it considers these norms fully applicable. 
Of course, such reasoning cannot but weaken the binding force of inter- 
national law as a whole. A delict cannot be excused on the basis of law. 
In internal legal orders, the thief who is apprehended does not defend 
himself by arguing that the theft was legal but argues that he was hungry, 
that his family was without a roof, or simply that he was tempted. States 
that violate international law should at least do the same. 

A delict in international law is a delict regardless of its author. If the 
government of a country overtly invites the population of another country 
to overthrow their government and simultaneously offers its help; if the 
government of one country tolerates subversive bands who intrude from 
its territory into the territory of a neighboring state and commit acts of 
terror there; if one state intervenes with armed forces in the territory of 
another state to overthrow its existing government in order to substitute 
another government or to protect the existing government from possible 
overthrow; if one belligerent violates a cease-fire—briefly, if one state com- 
mits legally prohibited acts, it thereby violates international law and in- 
curs international responsibility regardless of its ideological orientation or 
that of the objects of those acts. Therefore, one cannot legally condemn 
intervention in internal affairs only when the intervening state is of ideo- 
logical orientation “X” and legally justify it when the intervening state is 
of ideological orientation “Y”. 

However, suppose that a felt political need requires a state intentionally 
to depart at one point from the rules of international law. If this situation 
occurred, the state concerned could refer only to non-legal arguments and 
in no wise to legal ones. Otherwise, the contention that differential con- 
duct is permitted, that the law is one thing or another depending on the 
given situation or on who is involved, threatens seriously to erode inter- 
national law as a body of legal rules supposed to regulate the international 
conduct of states. In actual practice so far, the double standard has been 
highly detrimental to international law and has provoked the crisis in which 
we now find ourselves. 

TII. The frustration of the binding force of international legal rules is 
also enhanced by the body of doctrine which emphasizes the political 
nature of international law to an excess. In this way, international law be- 
comes over-politicized. Thanks to those writings, the illegal acts of states 
are sought to be justified in the intimate link between law and policy which, 
in the final analysis, means in the legally non-binding force of the rules of 
international law. The legal nature of international law gives way to its 
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political function. An excessive insistence on the “political” has put in 
doubt the relative independence of legal norms, the separate existence of 
the law as a science, and mandatory rules of conduct. | 

The above elaboration suggests that this body of doctrine has harmed 
both international law and the cause of maintaining international peace. 
Aware that illegal actions may be defended by various legal theories based 
on an excessive impregnation of the law by policy and a denial of the 
autonomy of international law, states have more easily been able to neglect 
legal rules and particularly the rule on the prohibition of force in their 
day-to-day practice. This is why today both sides in a conflict—both the 
aggressor and the victim of aggression, both the delinquent and the victim 
of the delict—refer to international law. Some doctrines have diluted in- 
ternational legal rules, particularly the rules on threats to the peace, 
breaches of the peace and acts of aggression, and made of them only 
“clauses de style” referred to in diplomatic correspondence and political 
statements. 

IV. International law bases itself on realities and acknowledges only fac- 
tual situations. A state exists as the subject of international law regardless 
of the way in which it was started and whether or not recognized by all 
the members of the international community. Hence the rules of inter- 
national law necessarily change in such a way as to reflect the realities of 
international relations in a given historical period. However, these rules 
have not changed every time it suited the pleasure of particular states. 
The adjustment of these rules or the substitution of new and better rules 
for the old ones takes place only when the majority of states favors it. And 
conversely, if the majority does not want existing rules to change, these 
rules continue to apply. Of course, the minority has the right, while abid- 
ing loyally by those rules, to seek in the political arena to persuade the 
other states to back the ideas of the minority as expressed in the drafts of 
new rules. Therefore, until the majority is prepared to accept the new 
rules, the minority has to comply with the existing law. The minority must 
not act in violation of the law just because it does not like its norms. Need- 
less to say, only such an approach to the law by states can make its evo- 
lution legal and regular. If each state recognizes as international law only 
what suits its immediate political interest, perpetual crises and anarchy 
will result. It goes without saying that this critique of the over-politization 
of international law does not imply a complete depolitization of interna- 
tion law or its total separation from life. 

The present crisis of international law has been the result of states’ 
following their immediate political interests. The elimination of that crisis 
is neither an easy nor a short-term job. What international lawyers must 
do in this respect is to fight for a greater autonomy of legal norms. It is 
necessary to point out that the legal norms are more lasting than political 
ones, compliance with the former being an obligation of each member of the 
international community, even if such conduct may hamper its political 
interest or friendship with the delinquent state. If their political orienta- 
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tion precludes states from observing international law in a given situation, 
they should at least not make reference to it. 

If international law is law, then it is political to the same extent as all 
other branches of law. Therefore the political dimension of international 
law cannot be other than the political dimension of the law in general. 

MIODRAG SUKIyASOVIC 


SIXTY-FIFTH ANNUAL MEETING OF THE SOCIETY 
APRIL 29-MAY 1, 1971 


THe STATLER-Hitron HOTEL 
Wasuincton, D. C. 


PROGRAM 
STRATEGIES FOR WORLD ORDER 


THuRsDay, APeRru. 29, 1971 


9:00 am.-8:00 p.m. 
(and subsequent days) 


Registration (Upper Lobby) 
Books exhibits will be located in the Exhibit Galleries 


9:30 a.m. 
Meeting of the Executive Council (Ohio Room) 


10:30 a.m. 


Chinese Participation in the United Nations 
(Congressional Room) 


Chairman: Dean Rusk, University of Georgia School of Law 


Speakers: Jerome Cohen, Harvard Law School 
Richard Goodman, University of Alabama School of Law 


Commentators: Lung-Chu Chen, Yale Law School 
His Excellency Shu-kai Chow, Ambassador of the Republic 
of China to the United States 


Reporter: Claire Tweedy, Georgetown University Law Center 


2:15 p.m. 


Self-Determination and Settlement of the Arab-Israeli Conflict 
(Presidential Ballroom) 


Chairman: Charles W. Yost, former Permanent Representative of the United 
States to the United Nations 
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Speakers: Cherif Bassiouni, De Paul University College of Law 
Leslie C. Green, University of Alberta 


Commentators: W. Michael Reisman, Yale Law School 
Mohammed Burhan Hammad, Deputy Permanent Ob- 
server of the League of Arab States to the United Nations 


Reporter: M. Jonathan Elbridge Colby, Yale Law School 


New Developments in the Law of International Aviation: 
The Control of Aerial Hijacking 
(Congressional Room) 
(Jointly sponsored with the Canadian Society of International Law) 


Chairman: Edward McWhinney, McGill University 


Speakers: John B. Rhinelander, Deputy Legal Adviser, U.S. Department of 
State 
Oliver J. Lissitzyn, Columbia University School of Law 


Commentators: Andreas F. Lowenfeld, New York University School of Law 
Alona E. Evans, Wellesley College 


Reporter: John E. Claydon, University of Virginia 


Round Table: The Social Scientist Looks at the International 
Law of Conflict Management 
(Pan American Room) 


Chairman: Inis L. Claude, Jr., University of Virginia 


Participants: Richard A. Falk, Princeton University 
Michael Barkun, Syracuse University 
Louis Henkin, Columbia University School of Law 
Linda B. Miller, Wellesley College 


Reporter: Natalie J. Ferringer, University of Virginia 


6:00 p.m.—Reception (Presidential Ballroom) 
8:30 p.m. 


Conflicting Approaches to the Control and Exploitation of the Oceans 
(Presidential Ballroom) 
(Jointly sponsored with the American Branch of the 
International Law Association) 


Chairman: Myres S. McDougal, Yale Law School 


Speakers: John R. Stevenson, The Legal Adviser, U.S. Department of State 
Cecil J. Olmstead, President, The American Branch of the Inter- 
national Law Association 
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Commentators: J. Alan Beesley, Legal Adviser, Department of External 
Affairs of Canada 
Bernard H. Oxman, Assistant Legal Adviser, U.S. Depart- 
ment of State 
L. F. E. Goldie, U.S. Naval War College 
Leigh S. Ratiner, Chairman, Defense Advisory Group on 
the Law of the Sea, U.S. Department of Defense 
Reporter: P, S. Rao, Woodrow Wilson International Center for Scholars, 
Smithsonian Institution 


The Future of South West Africa (Namibia) 
(Federal Room) 


Chairman: Ernest A. Gross, of the New York Bar 


Speakers: Max Jakobson, Permanent Representative of Finland to the 
United Nations 
H. L. T. Taswell, Ambassador of the Republic of South Africa 
to the United States 
Commentators: Clifford J. Hynning, of the District of Columbia Bar 
Allard K. Lowenstein, former Member of Congress 


Reporter: Patricia L. Otto, University of Virginia School of Law 
Round Table: The Role of Congress in the Making of Foreign Policy 
(Congressional Room) 
Chairman: William D. Rogers, of the District of Columbia Bar 


Participants: Jacob Javits, U.S. Senator from New York 
Paul Findley, Member of Congress from Illinois 
George W. Ball, Lehman Brothers 
McGeorge Bundy, President, The Ford Foundation 


Reporter: John W. Carroll, University of Pennsylvania Law School 


Fray, Apri 30, 1971 


9:15 am. 


Conflicting Assumptions About International Trede: Neo-Protectionism or 
Reasonable Accommodation of National Interests? 
(Presidential Ballroom } 


Chairman: John H. Jackson, University of Michigan Law School 


Speakers: Bruce E. Clubb, Commissioner, U.S. Tariff Commission 
John B. Rehm, of the District of Columbia Bar 


Commentators: Eugene L. Stewart, of the District of Columbia Bar 
Monroe Leigh, of the District of Columbia Bar 
Warren Schwartz, University of Virginia School of Law 
Lawrence Krause, The Brookings Institution 


Reporter: Robert T. Greig, University of Michigan Law School 
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Procedures for Protection of Civilians and Prisoners of War in Armed — 
Conflicts: South East Asian Examples 
(Congressional Room) 


Chairman: John Carey, of the New York Bar 


Speakers: Gidon A. G. Gottlieb, New York University School of Law 
Howard S. Levie, St. Louis University School of Law 


Commentators: Jon M. Van Dyke, Visiting Fellow, Center for the Study of 
Democratic Institutions 
Frank Sieverts, Special Assistant to the Under Secretary of 
State for Prisoner of War Matters 
Peter D. Trooboff, of the District of Columbia Bar 


Reporter: Ronald F. Stowe, Office of the Legal Adviser, U.S. Department 
of State 


Discussion Group: The Teaching of the International Aspects of 
Human Rights 
(Pan American Room) 
(Jointly sponsored with the United States Institute of Human Rights) 


Chairman: Louis Henkin, Columbia University School of Law 


Participants: Egon Schwelb, Yale Law School 
Thomas Buergenthal, State University of New York at Buffalo 
School of Law 
A. Luini del Russo, Howard University School of Law 
Vernon Van Dyke, University of Iowa 


Reporter: Howard B. Hill, Columbia University School of Law 


2:15 p.m. 


What Future for the International Court of Justice? 
(Presidential Ballroom ) 
Chairman: Edvard Hambro, President, United Nations General Assembly 


Speaker: Philip C. Jessup, former Judge of the International Court of Justice 


Commentators: John Freeland, Legal Adviser, United Kingdom Mission to 
the United Nations 
Salo Engel, University of Tennessee 
Leo Gross, Fletcher School of Law and Diplomacy, Tufts 
University 


Reporter: Robert Goldman, University of Virginia School of Law 
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Round Table: New Proposals for Increasing the Role of International Law 
in Government Decision-Making 
(Pan American Room) 


Chairman: Roger D. Fisher, Harvard Law School 


Participants: Louis B. Sohn, Counselor on International Law, U.S. Depart- 
ment of State 
Winston Lord, National Security Council Staff 
Hans A. Linde, University of Oregon School of Law 


Reporter: David Corwin, Harvard Law School 


Round Table: The Dilemma of Foreign Investment in South Africa 
(Congressional Room) _ 
(Jointly sponsored with the Association of Student International 
Law Societies ) 


Chairman: Douglas P. Wachholz, President, Association of Student In- 
ternational Law Societies 


Participants: Robert S. Smith, Deputy Assistant Secretary of State for Af- 
rican Affairs 
Charles C. Diggs, Jr., Member of Congress from Michigan 
John N. Brander, Georgetown University 
Julius Duru, University of Denver 


Reporter: Emile Julian, Howard University School of Law 


6:30 p.m.—Reception (Congressional and Senate Rooms) 


7:30 p.m. 
ANNUAL Dinner (Presidential Ballroom) 
Presiding: John Norton Moore, Chairman, Commitiee on the Annual Meet- 


mg 
Address: Harold D. Lasswell, President of the Society 
Address: John N. Irwin II, Under Secretary of State 


10:00 p.m. 
Reception, Association of Student International Law Societies 
(South American Room) 
SatuRDAY, May 1, 197] 
9:39 a.m. 


Business Meeting of the Society 
(South American Room} 


Business Meeting of the Association of Student International Law Societies 
( Massachusetts Room) 
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11:30 a.m. 


Meeting of the Executive Council 
(Parlor 509) 


12:30 p.m. 


Joint Luncheon with the Section on International and Comparative Law 
of the American Bar Association 
(South American Room) 


Presiding: Ewell E. Murphy, Jr., Chairman of the Section on International 
and Comparative Law of the American Bar Association 


Speaker: Constantin A. Stavropoulos, Under Secretary General and Legal 
Counsel of the United Nations: “New Approaches to Interna- 
tional Conciliation and Dispute Settlement.” 


2:30 p.m. 


Round Table: Toward More Adequate Diplomatic Protection of Private 
Claims: “Aris Gloves,” “Barcelona Traction,” and Beyond 
(Senate Room) 

(Jointly sponsored with the Deutsche Gesellschaft fiir Völkerrecht) 


Chairman: Richard B. Lillich, University of Virginia School of Law 


Participants: Martin Domke, New York University School of Law 
Ignaz Seid]-Hohenveldermm, University of Cologne 
Lucius C. Caflisch, Woodrow Wilson International Center for 
Scholars, Smithsonian Institution 
Burns H. Weston, University of Iowa College of Law 
Brian Flemming, of the Nova Scotia Bar 
Gordon A. Christenson, State University of New York 


Reporter: Bert B. Lockwood, University of Virginia School of Law 


3:00 p.m. 


Final Round of the Philip C. Jessup International Law Moot Court 
Competition 
{South American Room) 


Aegea and Barcelona v. Franconia (case arising out of an aerial hijacking 
incident ) 
Judges: Byron R. White, Associate Justice of the Supreme Court of the 
United States 
Najeeb E. Halaby, President and Chairman of the Board, Pan 


American World Airways 
Charles S. Rhyne, President, World Peace Through Law Center 


Chairman of the Committee on the Annual Meeting: John Norton Moore, 
University of Virginia School of Law 
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ANNUAL MEETING OF THE PHILIPPINE SOCIETY OF INTERNATIONAL LAW 


The Philippine Society of International Law and the Philippine Com- 
mission of Jurists (national section of the International Commission of 
Jurists) held their joint annual meeting on the afternoon of January 23, 
1971, in Memorial Hall, Ramon Magsaysay Center, in Manila. The sub- 
ject of the meeting was the Japanese-Philippine Treaty of Commerce, 
Navigation and Friendship. The Honorable Vicente Abad Santos, Secretary 
of Justice and Vice President of the Philippine Society, presided as mod- 
erator of the discussion, which was opened by remarks of the Honorable 
Conrado V. Sanchez, Chairman of the Committee on Annual Meeting. 

The speakers were the Honorable Perfecto Laguio, member of the Philip- 
pine Panel for the Negotiation of the Japanese-Philippine Treaty of Com- 
merce; the Honorable Jovito Salonga, Senator of the Philippines; the Honor- 
able Cesar Lanuza, Governor of the Board of Investments; and the Honor- 
able Sixto K. Roxas, Chairman of BANCOM. 

Following a general discussion, the meeting was closed by remarks of the 
Honorable Arturo A. Alafriz, of the Federated Bar Association of the 
Philippines and President of the Philippine Commission of Jurists; and of 
the Honorable Roberto Concepcion, Justice of the Supreme Court, and 
President of the Philippine Society of International Law. 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section is compiled by Steven C. Nelson, attorney 
in the Office of the Legal Adviser, Department of State. 

The references in the headings are to sections of the Digest of Inter- 
national Law prepared by Marjorie M. Whiteman (1963 to date) dealing 
with the same subject matter as the material presented. 


LAW OF THE SEA 


United States Statement on Canadian Fisheries Closing Lines Announce- 
ment (4 Whiteman’s Digest, passim) 


On December 18, 1970, the Department of State released the following 
statement: 


Today, the Government of Canada announced the establishment of 
fisheries closing lines which purport to extend unilaterally Canadian juris- 
diction over areas which are traditionally regarded as the high seas. The 
areas affected are: Strait of Belle Isle, Cabot Strait, Bay of Fundy, Queen 
Charlotte Sound, and Dixon Entrance. 

The United States deeply regrets this action. The United States re- 
gards this unilateral act as totally without foundation in international law. 
The United States firmly opposes such unilateral extensions of jurisdiction 
and believes that outstanding issues concerning the oceans can only be 
resolved by effective international action. 

In this respect, on December 17 the United Nations General Assembly 
approved by an overwhelming majority a resolution which scheduled a 
Law of the Sea Conference for 1973 which will deal with a wide range 
of oceans issues. Among the matters proposed for international action in 
the resolution are the question of preferential fishing rights for coastal 
states, conservation of living resources of the sea, and the protection of the 
marine environment, including the prevention of pollution. Canada, to- 
gether with the United States and a number of other countries, was a co- 
sponsor of that resolution. Moreover, Canada, perhaps more than any 
other country, played a very important lead role in achieving a commit- 
ment by the international community to resolve these issues multilaterally. 

Therefore, the United States is deeply disappointed and profoundly 
regrets that Canada has chosen to assert a unilateral claim of jurisdiction 
over ocean space only one day after the United Nations, with the approval 
of nearly all member states, including Canada, determined to resolve these 
problems regarding the law of the sea by international action. 


(Dept. of State Press Release No. 357, Dec. 18, 1970; reprinted in 
64 Dept. of State Bulletin 139 (1971).) 
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POLITICAL ASYLUM 


International Law Aspects of Attempted Defection of Lithuanian Sea- 
man at Martha’s Vineyard (Cf. 6 Whiteman’s Digest, Ch. XV, §18) 


On November 23, 1970, the U. S. Coast Guard Cutter Vigilant moored 
alongside the Soviet vessel Sovetskaya Litva, part of the Soviet fishing fleet 
operating in the Atlantic off New England, for the purpose of holding a 
pre-arranged joint meeting between representatives of the U. S. fishing 
industry and the Soviet fleet. A member of the crew of the Soviet vessel 
boarded the Coast Guard Cutter and requested political asylum but was 
returned to the Soviet vessel by other members of the Soviet crew. The 
following memorandum was prepared by the Office of the Legal Adviser, 
Department of State, in connection with a review of this incident: 


INTERNATIONAL LAW ASPECTS OF ATTEMPTED DEFECTION 
OF LITHUANIAN SEAMAN AT MARTHAS VINEYARD 


Questions have arisen in connection with the recent attempted defection 
of a Lithuanian seaman at Martha’s Vineyard, occurring November 23, 
1970, as to (1) whether the Soviets violated international law, (2) whether 
the United States Government had an obligation under international law 
to return the defector to the Soviet ship, and (3) whether the Coast Guard 
commander’s actions in returning the defector constitute a violation of 
international law. Specifically, we have directed our attention to the Pro- 
tocol Relating to the Status of Refugees, which entered into force with 
respect to the United States, November 1, 1968; the Universal Declaration 
of Human Rights, approved by the General Assembly of the United Na- 
tions on December 10, 1948; and the Declaration on Territorial Asylum, 
adopted by the General Assembly of the United Nations on December 
14, 1967. 

It should be noted that at the time of the incident both the Soviet vessel 
which the Lithuanian seaman left and the United States Coast Guard 
vessel on which he sought asylum were in territorial waters of the United 
States. Since the seaman was recovered by Soviet crew members from the 
Coast Guard vessel with the permission of that vessel's commanding officer, 
it does not appear on the surface that the Soviet crew violated United 
States sovereignty or otherwise violated international law. As the Perma- 
nent Court of Arbitration at The Hague decided February 24, 1911, in 
the case entitled “Arrest and Return of Savarkar,” where “the case is not 
one of recourse to fraud or force in order to obtain possession of a person 
who had taken refuge in foreign territory,” there is nothing “in the nature 
of a violation of the sovereignty” of the country in whose territory refuge 
was sought. The result is no different if the cooperation of the Coast 
Guard is termed “an irregularity” or “a mistake,” since, as the Permanent 
Court of Arbitration said in the aforementioned case, “there is no rule 
of International Law imposing, in circumstances such as those which have 
been set out above, any obligation on the Power which has in its custody 
a prisoner, to restore him because of a mistake committed by a foreign 
agent who delivered him up to that Power.” 
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If, however, the cooperation of the United States Coast Guard was ob- 
tained by fraud, then the Soviet actions would constitute a breach of in- 
ternational law. In this connection it is noted, as the Commandant of the 
Coast Guard has stated publicly, that “the Soviet Master alleged that the 
defector had stolen $2,000 from the ship’s fund.” If the decision to de- 
liver the seaman to the Soviet ship was based on this allegation of theft, 
and such allegation was false, then the Soviet authorities would be guilty 
of a violation of international law, since their conduct would constitute 
fraud. 

There is no provision of international law which required that the sea- 
man be delivered by the Coast Guard vessel’s commanding officer to the 
Soviet authorities. A defector may be retained in United States custody 
for a sufficient time to determine whether he is entitled to refugee status. 

Article 33 of the Convention Relating to the Status of Refugees, which 
is applied by the Protocol Relating to the Status of Refugees, provides 
in paragraph 1 as follows: 


“Prohibition of Expulsion or Return 

“I. No Contracting State shall expel or return (‘refouler’) a refugee 
in any manner whatsoever to the frontiers or territories where his life 
or freedom would be threatened on account of his race, religion, na- 
tionality, membership of a particular social group or political opinion.” 


A “refugee” to whom the Convention is applicable is defined in Article 1A 
(2) of the Convention, as modified by Article 1, paragraph 2 of the Pro- 
tocol, as a “person who . . . owing to well-founded fear of being persecuted 
for reasons of race, religion, nationality, membership of a particular social 
group or political opinion, is outside the country of his nationality and is 
unable or, owing to such fear, is unwilling to avail himself of the protec- 
tion of that country.” 

While the experience of the Department of State is that most Lithuanians 
fleeing Soviet jurisdiction do qualify as refugees under the Convention 
and Protocol, a determination is required in each individual case based 
on the relevant facts. At the present time we are not in possession of 
sufficient information to determine whether the seaman involved was en- 
titled to such refugee status. It is implicit in the Convention and Protocol 
that a reasonable inquiry be made to determine whether the defector is 
entitled to refugee status under the Convention and Protocol. If such an 
inquiry was not made in this case, serious questions under the Conven- 
tion and Protocol would be raised. 

Also relevant are the United Nations Universal Declaration of Human 
Rights, particularly Article 14, and the United Nations Declaration on 
Territorial Asylum, particularly Article 3, paragraph 1. Whatever the in- 
ternational legal status of these Declarations may be, they cover the same 
category as the Convention and Protocol and therefore effect no different 
result. 


(Memorandum on file in the Office of the Legal Adviser, 
Department of State. ) 
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EXEMPTIONS FROM TERRITORIAL JURISDICTION 


Sovereign Immunity: Waiver of Immunity; and Counterclaims (6 White- 
man's Digest, Ch. XV, §23) 


The following letter from The Legal Adviser of the Department of State 
was contained in a memorandum submitted to the United States Supreme 
Court by the Solicitor General in connection with a petition (No. 846) for 
a writ of certiorari? to the United States Court of Appeals for the Second 
Circuit (First National City Bank v. Banco Nacional de Cuba): 


NovEMBER 17, 1970 
Honorable E. Robert Seaver 
Clerk of the Court 
United States Supreme Court 

Dear Mr. Seaver: 

The case of First National City Bank v. Banco Nacional de Cuba is be- 
fore the Supreme Court on petition for a writ of certiorari, No. 846 filed 
October 13, 1970. The case involves a claim by Banco Nacional for excess 
collateral it had pledged with City Bank to secure a loan and a counter- 
claim by City Bank, up to the amount claimed by Banco Nacional, based 
upon Cuba’s expropriation, without compensation, of property of City 
Bank in Cuba in 1960.1 The Court of Appeals for the Second Circuit held 
that the exception to the Act of State doctrine created by 22 U.S.C. §2370 
(e)(2) ? did not apply to City Bank’s claim against Cuba and that the Act 
of State doctrine, as expressed by the Supreme Court in Banco Nacional 
de Cuba v. Sabbatino, 376 U.S. 398 (1964), barred adjudication of City 
Bank's counterclaim. 

The Department of State believes this second holding involves matters 


° Certiorari granted Jan. 25, 1971, and case remanced for reconsideration by the 
Court of Appeals in the light of the views of the Department of State expressed in the 
letter below. See 65 A.J.LL. 195 (1971).—Ep. 

1The District Court determined that Banco Nacional and the Government of Cuba 
are one and the same for purposes of this litigation. 

2“(2) Notwithstanding any other provision of law, no court in the United States 
shall decline on the ground of the federal act of state doctrine to make a determina- 
tion on the merits giving effect to the principles of international law in a case in 
which a claim of title or other right to property is asserted by any party including a 
foreign state (or a party claiming through such state) based upon (or traced through) 
a confiscation or other taking after January 1, 1959, by an act of that state in viola- 
tion of the principles of international law, including the principles of compensation 
and the other standards set out in this subsection: Provided, That this subparagraph 
shall not be applicable (1) in any case in which an act of a foreign state is not con- 
trary to international law or with respect to a claim of title or other right to property 
acquired pursuant to an irrevocable letter of credit of not more than 180 days dura- 
tion issued in good faith prior to the time of the confiscation or other taking, or (2) 
in any case with respect to which the President determines that application of the act 
of state doctrine is required in that particular case by the foreign policy interests of 
the United States and a suggestion to this effect is filed on his behalf in that case 
with the court.” (Foreign Assistance Act of 1965, Sec. 620(e)(2), 22 U.S.C. §2370 


(e)(2).) 
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of importance to the foreign policy interests of the United States and re- 
quests that our views be conveyed to the Supreme Court.? 

The Executive's role in suggesting that the act of state doctrine should 
not be applied with respect to a certain case or class of cases has been 
recognized both by the Department of State and in court decisions. This 
role, the so-called Bernstein exception to the act of state doctrine as ap- 
plied by United States courts, was first clearly established in Bernstein v. 
N.V. Nederlandsche Amerikaansche, Etc., 210 F. 2d 375 (2nd Cir. 1954), 
where the court reversed its earlier holding, 173 F. 2d 71 (2nd Cir. 1949), 
that the act of state doctrine precluded the court’s adjudication of the 
validity of certain acts of the (Nazi) German Government. The basis 
for this reversal was a statement by Jack B. Tate, Acting Legal Adviser, 
Department of State, indicating that 


“The policy of the Executive, with respect to claims asserted in the 
United States for restitution of such property (or compensation in 
lieu thereof) lost through force, coercion or duress as a result of Nazi 
persecution in Germany, is to relieve American courts from any re- 
streint upon the exercise of their jurisdiction to pass upon the validity 
of the acts of Nazi officials.” 


210 F. 2d at 376. Thus the Executive had indicated that the act of state 
doctrine need not be applied in a certain class of cases; the applicability 
of the scatement was not limited to the Bernstein case. 

In Banco Nacional de Cuba v. Sabbatino, supra, the Supreme Court held 
that the act of state doctrine precluded the examination of the validity of 
the act of a foreign sovereign within its own territory, even where that 
act was allegedly a violation of international law. 376 U.S. at 436-37. 
The rulng was based on the Court’s recognition of the Executive's pre- 
rogatives in the area of foreign affairs; it found the act of state doctrine 
“arising out of the basic relationships between branches of government in 
a separation of powers.” Id. at 423. However, the Court specifically 
avoided ruling on the validity of the Bernstein exception. Id. at 436. 

While the Department of State in the past has generally supported the 
applicakility of the act of state doctrine, it has never argued or implied 
that there should be no exceptions to the doctrine. In its Sabbatino brief, 
for example, it did not argue for or against the Bernstein principle; rather 
it assured that judicial consideration of an act of state would be per- 
missible when the Executive so indicated, and argued simply that the ex- 
change f letters relied on by the lower courts in Sabbatino constituted 
“no such expression in this case.” Brief of the United States, page 11. 


8 We regret that our views could not have been brought to the attention of the lower 
courts, Unfortunately, it was only after the not-yet-published opinion of the Second 
Circuit Court of Appeals was handed down that the question of the appropriateness 
of State Department action arose, since it did not become clear until that time that 
the Sabbetino Amendment would be considered inapplicable. No formal request for 
a statemeat by the Department was made in this case until October 14, 1970, one 
day after -he petition for writ of certiorari was filed. 
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Recent events, in our view, make appropriate a determination by the 
Department of State that the act of state doctrine need not be applied 
when it is raised to bar adjudication of a counterclaim or setoff when (a) 
the foreign state’s claim arises from a relationship between the parties 
existing when the act of state occurred; (b) the amount of the relief to be 
granted is limited to the amount of the foreign state’s claim; and (c) 
the foreign policy interests of the United States do not require application 
of the doctrine. 

The 1960’s have seen a great increase in expropriations by foreign gov- 
ernments of property belonging to United States citizens. Many corpora- 
tions whose properties are expropriated, financial institutions for example, 
are vulnerable to suits in our courts by foreign governments as plaintiff, 
for the purpose of recovering deposits or sums owed them in the United | 
States without taking into account the institutions’ counterclaims for their 
assets expropriated in the foreign country. 

The basic considerations of fairness and equity suggesting that the act 
of state doctrine not be applied in this class of cases, unless the foreign 
policy interests of the United States so require in a particular case, were 
reflected in National City Bank v. Republic of China, 348 U.S. 356 (1956), 
in which the Supreme Court held that the protection of sovereign immu- 
nity is waived when a foreign sovereign enters a U. S. court as plaintiff. 
While the Court did not deal with the act of state doctrine, the basic 
premise of that case—that a sovereign entering court as plaintiff opens it- 
self to counterclaims, up to the amount of the original claim, which could 
be brought against it by that defendant were the sovereign an ordinary 
plaintiff—is applicable by analogy to the situation presented in the present 
case, 

In this case, the Cuban government’s claim arose from a banking rela- 
tionship with the defendant existing at the time the act of state—expro- 
priation of defendant’s Cuban property—occurred, and defendant’s coun- 
terclaim is limited to the amount of the Cuban government's claim. We 
find, moreover, that the foreign policy interests of the United States do 
not require the application of the act of state doctrine to bar adjudication 
of the validity of a defendant’s counterclaim or set-off against the Gov- 
ernment of Cuba in these circumstances. 

The Department of State believes that the act of state doctrine should 
not be applied to bar consideration of a defendant’s counterclaim or set- 
off against the Government of Cuba in this or like cases. 

Sincerely yours, 
Joan R. STEVENSON 


NATIONALITY 
Loss of Nationality (8 Whiteman’s Digest, Ch. XXI, §21) 


In November and December of 1970, Mr. Leonid Rigerman and his 
mother, Mrs. Esther ee made attempts to visit the Ameri- 
can Embassy in Moscow in order to establish their claims to American 
citizenship. Although they had made previous visits for this purpose with- 
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out incident, they were in these later instances denied access to the Em- 
bassy by Soviet authorities. It was subsequently determined that any at- 
tempt by the Embassy to obtain further information from the Rigermans 
was inadvisable, and, on December 19, 1970, the Embassy informed them 
that their applications for registration as United States citizens had been 
approved. The basis for that determination is set forth in the following 
memorandum prepared by the Office of the Legal Adviser: 


The Department now finds it is in the position of having to determine 
the cases on the basis of the previous information obtained. Any attempt 
to obtain further information would submit them to unreasonable risks to 
their lives and liberties in order to present themselves to the Embassy to 
supply the information. 


% a kud kd kod 
1. Esther Michael-Rigerman 


Mrs. Rigerman was a United States citizen by birth. She was held by 
the Department to have expatriated herself on the basis of a note dated 
March 8, 1938 from the Peoples Commissariat for Foreign Affairs of the 
U.S.S.R. which returned Mrs. Rigerman’s United States passport and ad- 
vised the Embassy that Mrs. Rigerman was “accepted into the citizenship 
of the U.S.S.R., in accordance with her own petition, by a decision of the 
Presidium of the All-Russian Central Executive Committee dated Decem- 
ber 10, 1937 (Protocol No. 91).” 

The passport file in the case of Esther Michael-Rigerman contains in- 
consistent statements which caused the Passport Office to question her 
credibility. The inconsistent statements were made in the early passport 
applications of Mrs. Rigerman in the 1930's; such inconsistencies went to 
the date of birth, the marital status, and the destination indicated on the 
application. 

In the questionnaire which Mrs. Rigerman filled out on September 7, 
1970 at the United States Embassy in Moscow, Mrs. Rigerman made vari- 
ous statements which could be taken as indicating no intent on her part 
to divest herself of United States citizenship at the time she obtained 
Soviet citizenship. 

Those statements were: 


a) “I am a native born American and always considered myself an 
American. I do not know whether formally I have lost my Ameri- 
can citizenship after I had to become a Soviet citizen in 1937.” 

b) In response to a questionnaire dealing with naturalization in a 

foreign country Mrs. Rigerman acknowledged having applied for 

Soviet naturalization and described the circumstances in which the 

application was made. She said: | 

“I was requested to get a Soviet internal passport in 1937. Realiz- 

ing already then in what terrible time I lived I could not dare to 

refuse and that is how I was naturalized in this country.” 

“When performing the duties of employments . . . I produced my 

internal passport (issued to me in 1937) which said nothing about 

my citizenship.” 


wl 


C 
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It should be noted that in 1937 the Soviet Union was going through some 
of its worst purges and it is not unlikely that Mrs. Rigerman would have 
been forced by the Soviet Government to turn in her United States pass- 
port and obtain Soviet citizenship. 

In view of the previous inconsistent statements given by Mrs. Rigerman, 
the Passport Office was of the view that further clarifying statements should 
be obtained as to her intention at the time she obtained Soviet citizenship. 
The fact that Mrs. Rigerman attempted to obtain entry into the United 
States Embassy to give such clarification tends to confirm her credibility. 
Moreover, it would be unreasonable now to request further clarification 
since to do so would subject her to unreasonable risks. 

It would accordingly be proper to determine that Esther Michael-Riger- 
man’s certificate of loss of nationality issued by Department on April 29, 
1938 should be vacated based on the involuntary obtainment of Soviet 
citizenship in 1937. In addition, it could be held that under Afroyim v. 
Rusk, 387 U.S. 253 (1967)* Mrs. Rigerman lacked a specific intent to re- 
linquish or abandon citizenship. 


2. Henry Rigerman 


Henry Rigerman was born in Russia but claims citizenship through his 
father who was naturalized a United States citizen, January 7, 1924. He 
obtained a U. S. passport in 1931. There is no record of any further con- 
tact with Mr. Rigerman before his death in 1967. It is understood that 
Mr. Rigerman returned to the Soviet Union in 1931 and remained there 
until his death. In the view of the Passport Office, it was considered possible 
that Henry Rigerman took an oath of allegiance upon his return to the 
Soviet Union in connection with his work which was described as that of 
interpreter-translator. The file of Mrs. Rigerman contains several refer- 
ences to Henry Rigerman “as an alien” and “as a Soviet citizen” which 
further substantiated the view that Mr. Rigerman may have lost his United 
States citizenship pursuant to Section 2 of the Act of March 2, 1907 which 
is now Section 349({a)(2) of the Immigration and Nationality Act which 
holds that a national of the United States whether by birth or naturalization 
loses nationality by “taking an oath or making an affirmation or other for- 
mal declaration of allegiance to a foreign state or a political subdivision 
thereof...” 

The United States Government has insufficient evidence upon which to 
establish loss of citizenship in the case of Mr. Rigerman. Under the pro- 
visions of section 349(c) of the Immigration and Nationality Act, the bur- 
den of proof is upon the United States Government to establish that ex- 
patriation occurred. The inability of the United States Government to 
obtain any further information from Mrs, Rigerman without placing un- 
reasonable risk on her leaves no legal alternative but to conclude that the 
United States Government is unable to meet the statutory burden of proof 
and is unable to sustain a finding of loss of nationality as previously indi- 


è Digested in 62 A.J.LL. 189 (1968). 
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cated. Accordingly, there is no basis for determining Henry Rigerman’s 
United States citizenship was affected. 


3. Leonid Rigerman 


Leonid Rigerman, the son of Henry and Esther Michael-Rigerman was 
born in the Soviet Union on August 23, 1940, It was the view of the Pass- 
port Office that Leonid Rigerman could not be considered to have derived 
United States citizenship through his mother in view of her expatriation 
by obtaining naturalization in the U.S.S.R. In view of the questions 
concerning Henry Rigerman’s United States citizenship, the Passport Office 
believed that it could not properly conclude that Henry Rigerman trans- 
mitted U. S. citizenship to his son, Leonid. The Passport Office considered 
it possible that Henry Rigerman lost his United States citizenship prior to 
the birth of Leonid Rigerman in 1940. The Passport Office accordingly 
requested the Embassy to assist the Department in obtaining evidence 
or information upon which a determination could be made as to whether 
Henry Rigerman had taken an oath or affirmation of allegiance to the Soviet 
Union in connection with employment or otherwise. 

Based on a complete review of all the facts available to the Department 
it would be proper to determine that both Henry Rigerman and Esther 
Michael-Rigerman were United States citizens at the time of Leonid’s birth. 
Therefore, Leonid Rigerman should be held to have acquired United States 
citizenship pursuant to section 301(a)(3) of the Immigration and Nation- 
ality Act. 


(Memorandum, dated December 16, 1970, on file in the Office of the Legal 
Adviser, Department of State. ) 


Tse Unrrep NATIONS 


Maintenance of International Peace and Security: Role and Competence 
of the General Assembly (13 Whiteman’s Digest, Ch. XXXIX, §7) 


The following is an excerpt from a letter, dated January 5, 1971, from 
Deputy Legal Adviser George H. Aldrich to Professor Jerome A. Cohen: 

I read with considerable interest your editorial in the November 18 issue 
of the New York Times + commenting on the U. S. statement of November 
12 in the General Assembly on the issue of Chinese representation. In 
that editorial you express your concern that we have introduced a new legal 
theory under which the substitution in the U.N. of the representatives of 
the People’s Republic of China for those of the Republic of China would 
necessarily be subject, under the U.N. Charter, to a two-thirds vote in 
the General Assembly and an antecedent recommendation by the Security 
Council. 

After studying our statement of November 12 and the similar statement 
made in the General Assembly in 1969 and after discussing the question 
with various officers in the Department, I am clear that the implications 


1 P, 45, col. 1. 
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you suggest were not intended by the U. S. Government. Admittedly, we 
did refer to the provisions of Article 18, paragraph 2, and Article 6, which 
provide the requirements for the expulsion of a Member. However, we 
did not intend to assert that these provisions apply as a matter of law to 
the question of Chinese representation. Rather, we were arguing by anal- 
ogy that the Albanian Resolution? was in a practical sense akin to expul- 
sion of a Member. In view of the fact that the Government of the Re- 
public of China exercises effective control over a substantial area and a 
population of some 14 million people, and that it has been represented 
at the U.N. since the founding of that organization, the replacement of 
its representatives by those of the People’s Republic of China would bear 
some striking resemblances to the act of expelling a Member regardless of 
the legal characterization of the act under the Charter. We were not 
arguing that the General Assembly had no discretion to decide whether 
or not the issue should be considered an important question, but we did 
believe it relevant to remind the Assembly of the strict requirements of 
the Charter for expulsion prior to its decision whether to treat the Albanian 
Resolution as an important question. 


(Correspondence on file in the Office of the Legal Adviser, 
Department of State. ) 


2 U.N. Doc. A/L.605 (1970). 


JUDICIAL DECISIONS 
Atona E. Evans 


Inheritance by non-resident aliens—State statutory control over trans- 
mission of proceeds of inheritance to legatees residing in German 
Democratic Republic—authority of State to legislate on foreign re- 
lations—the law of New York 


Byarsca v. DiFatco. 314 F. Supp. 127. 
U.S. Dist. Ct., Southern Dist., New York, June 8, 1970. 


Plaintiffs, nationals and residents of the German Democratic Republic, 
brought an action against the Surrogates of New York County for sum- 
mary judgment requiring the payment to plaintiffs of a legacy due them 
as remaindermen under the terms of a trust established in the will of a 
New York decedent. The funds had been paid to the Surrogate’s Court 
pursuant to §2218 of the New York Surrogate’s Court Procedure Act, which 
requires such procedure where an alien legatee resides in a country to 
which funds of the United States may not be sent under government regu- 
lations or where it appears that an alien legatee would not have the benefit, 
use, or control of such funds if they were transmitted to him? Plaintiffs 


1 Section 2218 provides: 


Deposit in court for benefit of legatee, distributee or beneficiary. 

1. (a) Where it shall appear that an alien legatee, distributee or beneficiary is domi- 
ciled or resident within a country to which checks or warrants drawn against funds of 
the United States may not be transmitted by reason of any executive order, regulation 
or similar determination of the United States government or any department or agency 
thereof, the court shall direct that the money or property to which such alien would 
otherwise be entitled shall be paid into court for the benefit of said alien or the person 
or persons who thereafter may appear to be entitled thereto. The money or property 
so paid into court shall be paid out only upon order of the surrogate or pursuant to 
the order or judgment of a court of competent jurisdiction. 

(b} Any assignment of a fund which is required to be deposited pursuant to the 
provisions of paragraph one (a) of this section shall not be effective to confer upon 
the assignee any greater right to the delivery of the fund than the assignor would 
otherwise enjoy. 

2. Where it shall appear that a beneficiary would not have the benefit or use or 
control of the money or other property due him or where other special circumstances 
make it desirable that such payment should be withheld the decree may direct that 
such money or property be paid into court for the benefit of the beneficiary or the per- 
son or persons who may thereafter appear entitled thereto. The money or property 
so paid into court shall be paid out only upon order of the court or pursuant to the 
order or judgment of a court of competent jurisdiction. 

3. In any such proceeding where it is uncertain that an alien beneficiary or fiduciary 
not residing within the United States, the District of Columbia, the Commonwealth of 
Puerto Rico or a territory or possession of the United States would have the benefit or 
use or control of the money or property due him the burden of proving that the alien 


398 
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further requested a judgment declaring §2218 unconstitutional and a per- 
manent injunction, restraining the enforcement cf this section. They con- 
tended that §2218 constituted unlawful State interference with Federal 
control of foreign relations and that it deprived them of property without 
due process of law and of equal protection of the laws. The three-judge 
District Court denied plaintiffs’ motions for summary judgment and a per- 
manent injunction and dismissed the complaint. 

At the outset, Judge Palmieri observed that the question of the Con- 
stitutionality of §2218 had been brought before the Supreme Court in sev- 
eral recent cases and that the court had not interfered with the operation 
of this law.? Furthermore, in both Clark v. Allen, and Zschernig v. Mil- 
ler the Supreme Court had examined similar provisions in the laws of 
California and Oregon, respectively. Judge Palmieri concluded: 


The Clark and Zschernig decisions together can be construed to mean 
that statutes restricting the rights of alien beneficiaries to receive in- 
heritances of United States citizens do not inherently constitute an 
intrusion into the foreign affairs area. At the same time, in applying 
such statutes, whether the law be a reciprocity provision or a benefit, 
use and control provision, they appear to warn the state courts not to 
inquire into or evaluate the administration of foreign law, or the credi- 
bility and policies of foreign governments. Thus, a court is limited to 
a “routine reading” of a foreign country’s Jaws or a “just matching” of 
such laws with the laws of the state involved.’ . . . In the Letkind 
case ê.. . the New York Court of Appeals considered the impact of 
Zschernig on New York proceedings and stated its opinion that the 
Supreme Court decision did not preclude application of section 2218, 
“provided [New York] courts did no more than ‘routinely read’ foreign 
Jaws and provided there was no palpable interference with foreign 
relations in their application.” 22 N.¥.2d at 351, 352, 292 N.Y.S.2d 
at 685, 239 N.E.2d at 553. The opinion in Leikind, which the Supreme 
Court has declined to review at this time, indicates not only an aware- 
ness on the part of New York’s highest court of the problems posed by 
Zschernig in the application of section 2218, but also a bona fide at- 
tempt to bring New York’s practice into conformity with the views of 
the Supreme Court.’ 


beneficiary will receive the benefit or use or contro] of the money or property due him 
shall be upon him or the person claiming from, through or under him. 

314 F. Supp. 127 at 119. Footnote by court. Other footnotes by court renumbered or 
omitted. 

2 Leikind v. Attorney General of New York, 397 U.S. 148 (1970) (dismissing ap- 
peal from In re Estate of Leikind, 22 N.Y.2d 346, 292 N.Y.S.2d 681 (1968) for lack 
of finality); Goldstein v. Cox, 396 U.S. 471 (1970) (dismissing appeal from Goldstein 
v. Cox, 299 F. Supp 1389 (S.D.N.Y., 1968), 64 A.J.LL. 417 (1970) on jurisdictional 
grounds); Ioannou v. New York, 371 U.S. 30 (1962) (dismissing appeal from In re 
Marek’s Estate, 11 N.Y.2d 740, 226 N.Y.S.2d 444 (1962) for want of substantial Fed- 
eral question), motion for rehearing denied, 391 U.S. 604 (1968). Cases cited by 
court, ibid. 132-133. l 

3 331 U.S, 503 (1947); 42 A.J.I.L. 201 (1948). 

4 389 U.S. 429 (1968); 62 A.J.LL. 971 (1968). 

5 Quoting Zschernig v. Miller, 389 U.S. 429 at 433. 

6 Cited note 2 above. 7314 F. Supp. 127, 133-134. 
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It followed that §2218 did not constitute an attempt by New York State to 
intrude into the Federal domain of foreign relations. 

Plaintiffs’ contention that they had been deprived of property without 
due process of law was based upon the provision of §2218(1)(a) which 
required the deposit of a legacy in the Surrogate’s Court once it had been 
shown that the alien legatee resided in a country listed under 31 C.F.R. 
§211.2 (Treasury List) as a country “. . . that the Secretary of the Treasury 
has determined that residents [of which] will be unable to negotiate checks 
or warrants drawn against funds of the United States government for full 
value.”® They argued that alien legatees should have an opportunity to 
show whether they would have benefit, use, or control of their legacies 
before such funds were deposited pursuant to §2218(1)(a). It was clear 
that no provision was made for a hearing prior to deposit; the statute 
and practice thereunder provided no guidance as to whether a hearing on 
benefit, use, or control should be held after deposit, although ultimate pay- 
ment of the funds would proceed on court order, hence interested persons 
would presumably have an opportunity at that time to establish their 
right to possession. The District Court refused to decide this issue in the 
absence of a decision by the New York Court of Appeals construing 
§2218(1) (a). | 

Plaintiffs also argued that their classification as alien residents of a 
country included in the Treasury List constituted discrimination as between 
them and alien residents of other countries or residents of New York State 
and so deprived them of equal protection of the laws. Judge Palmieri re- 
jected this argument, holding that the classification met the traditional tests 
of equal protection in that it was both reasonable and related to the pur- 
pose of the statute. 


Jurisdiction—endowment policy issued in Cuba governed by Cuban 
law—effect of Cuban withdrawal from International Monetary Fund 
Agreement—insured’s voluntary departure from Cuba did not effect 
unilateral change in terms of policy 


GONZALEZ Y CAMEJO V. SUN LirE AssuRANCE Co. or CANADA. 313 F. 


Supp. 1011. 
U.S. Dist. Ct., Dist. Puerto Rico, April 23, 1970. 


Plaintiff, a Cuban national residing in Puerto Rico, sued defendant, a 
Canadian corporation, for $5,000 (U.S.) with interest and costs in payment 
of an endowment policy which had been taken out in Cuba by plaintiff's 
father on her behalf in 1954 and which had matured in 1968. Plaintiff had 
left Cuba voluntarily for the United States in 1962. The policy provided 
for payment of 5,000 pesos fifteen years after its effective date. In 1954 
the Cuban peso was on a par with the United States dollar. Defendant 
was willing to pay the face value of the policy in Cuba in Cuban currency 


8 Ibid. 130 (footnote by court). 
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or to settle with plaintiff for a sum in United States dollars. Defendant 
moved for judgment on the pleadings on the ground that plaintiff had 
failed to state a claim upon which relief could be granted. The District 
Court granted defendant’s motion. | 
Chief Judge Cancio, applying the Puerto Rican conflict of laws rule based 
upon the “points of contact” test, held that, as a contract concluded in 
Cuba, the policy was governed by Cuban law,* and that payment would 
have to be made in Cuban currency in Havana. The court saw no merit 
in plaintiffs argument that Cuba’s withdrawal from the International Mone- 
tary Fund Agreement of 1945? released the company from any obligation 
to pay in Cuban currency because the application of the Puerto Rican 
conflict of laws rule in the instant case was not affected by Cuba’s participa- 
tion in this organization. The court noted that Confederation Life Asso- 
ciation v. Vega y Arminan,? upon which plaintiff sought to rely, could be 
distinguished from the instant case because the former concerned a cash 
surrender value option and was decided under Florida’s conflict of laws 
rule based upon the “situs of contract” test. 


War—legality of United States action in Viet-Nam 


Berk v. Lamp. 429 F.2d 302. 
U.S. Court of Appeals, 2nd Circuit, June 19, 1970. 


Plaintiff, a private first class enlisted in the United States Army, who had 
been ordered to South Viet-Nam, brought an action for a judgment de- 
claring that such orders were beyond the Constitutional authority of his 
superiors and for a permanent injunction forbidding them to send him to 
South Viet-Nam. He contended that these orders violated his rights un- 
der the Fifth, Ninth, Tenth, and Fourteenth Amendments to the Consti- 
tution and under §5 of the New York Civil Rights Law.‘ In particular, he 
sought to show that the Executive power to commit troops abroad might be 
exercised only in pursuance of the Legislative power to declare war in ac- 
cordance with the provision of Article I(8) of the Constitution and that 
the military action in Viet-Nam had not been undertaken in conformity with 
this requirement. The District Court denied plaintifs motion for a pre- 
liminary injunction on the ground that such an order would open the way 
to other applications which, if granted, could hamper the war effort; the 
court also expressed doubt that plaintiff could establish a right to review 
in the matter. 


1 Citing Present v. United States Life Insurance Co., 232 At.2d 863 (N. J. Sup. 
Ct., 1967); 62 A.J.LL. 494 (1968). 2 60 Stat. 1401; 2 U.N. Treaty Series 39. 

8 207 So.2d 33 (D. Ct. App. Fla., 1968); 62 A.J.I.L. 986 (1968). 

* Sec. 5 provides: “No citizen of this state can be constrained to arm himself, or to 
go out of this state, or to find soldiers or men of arms, either horsemen or footmen, 
without the grant and assent of the people of this state, by their representatives in 
senate and assembly, except in the cases specially provided for by the constitution of 
the United States.” Quoted by court, 429 F.2d 302, 304. (Other footnotes by court 
omitted, ) 
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The Court of Appeals affirmed this decision on the ground that plaintiff 
did not show sufficient probability of success on the merits to warrant the 
issuance of a preliminary injunction. Judge Anderson was satisfied that 
plaintiffs claim met the “general standard of justiciability” established in 
Powell v. McCormack, 395 U.S. 486, 516-518 (1969), and Baker v. Carr, 
369 U.S. 186, 198 (1962),* but he ordered that the case be remanded for 
a hearing on the request for a permanent injunction and directed that plain- 
tiff provide the District Court with “...a set of manageable standards .. . 
for resolving the question of when specified joint legislative-executive action 
is sufficient to authorize various levels of military activity’® which would 
enable the court to determine whether the complaint involved a political 
question. 


War—legality of United States action in Viet-Nam—potential war 
crimes charges 


Switkes v, Lamp. 316 F. Supp. 358. 
U.S. Dist. Ct., Southern Dist., New York, July 2, 1970. 


Petitioner, a psychiatrist and Captain in the United States Army, applied 
for a writ of habeas corpus to secure his discharge from the armed services 
as a conscientious objector or, in the alternative, a preliminary injunction 
restraining the armed services from sending him to Viet-Nam. Judge Wyatt 
held that the court had no jurisdiction to entertain the petition for habeas 
corpus as the petitioner was not being restrained within the Southern Dis- 
trict of New York. 

In moving for a preliminary injunction, Switkes questioned, inter alia, the 
legality of United States participation in the war in Viet-Nam and argued 
that his transfer to Viet-Nam would violate §5 of the New York Civil Rights 
Law. Judge Wyatt observed that the Court of Appeals for the Second 
Circuit had denied a motion for a preliminary injunction in Berk v. Laird? 
on the grounds that similar claims probably would raise an “unmanageable 
political question” and that “. . . neither the likelihood of success nor the 
balance of equities inclines so strongly in [Berks] favor that a preliminary 
injunction is required.” (316 F. Supp. 364.) 

Petitioner also contended that the conduct of the war in Viet-Nam vio- 
lated international law, so that if he were sent to Viet-Nam, he would, in 
effect, become party to war crimes; moreover, he would be unable to chal- 
lenge such offenses while in a combat zone. Judge Wyatt recognized the 
difficulty faced by a domestic tribunal in determining the validity of peti- 
tioner’s contentions. The court said: 


5 Cited by court, ibid, 305. 6 Ibid. 
1Sec. 5 provides: “No citizen of this state can be constrained to arm himself, or to 
go out of this state, . . . without the grant and assent of the people of this state, by 


their representatives in senate and assembly, except in the cases specially provided for 
by the constitution of the United States.” 8 McKinney's Consolidated Laws of New 
York, §5. 2 Above, p. 401. 
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These serious issues need not be decided because, even if they were 
decided in favor of Switkes, he would not be entitled to a preliminary 
injunction since there is no showing of any damage to him. The 
damage claimed is that he will become a war criminal. This is so un- 
likely as to require rejection of his claim. If he were a combat soldier 
or combat officer, the matter would stand differently. Switkes, how- 
ever, is a medical officer specializing in psychiatry. 

If war crimes are being committed in Indachina, not every member 
of the armed forces there is an accomplice to these crimes. See United 
States v. Valentine, 288 F. Supp. 957, 987 (D.P.R. 1968); McDougal & 
Feliciano, Law and Minimum World Public Order 530-534 (1961). 
(316 F. Supp. 365.) 


Act of state—sovereign immunity—Federal control of foreign relations 
of United States—State interference with foreign relations—alleged 
racial discrimination in provision of services by international air 
carrier—Republic of South Africa’s visa policy—New York Human 
Rights Law 


SOUTH Arrican Ammways vo. New York Strate Division or Human 


Ricuts. 315 N.Y.S. 2d 651. 
pape ne Court, New York County, Special Term, Part I. Nov. 9, 
970. 


The Attorney General of New York filed a complaint in December, 1969, 
with the New York State Division cf Human Rights (Division), charging 
that South African Airways (SAA), a commercial carrier owned by the 
Republic of South Africa, was practicing racial discrimination in the trans- 
portation of passengers to the Republic of South Africa. The complaint 
stated that SAA published advertisements inviting Americans to visit the 
Republic but that the Republic’s Consulate in New York refused to issue 
unrestricted visas to black persons and that the carrier, in turn, would not 
transport persons lacking visas. It was charged that this practice violated 
Executive Law §296(2) (New York Human Rights Law) which “. . . makes 
it unlawful, directly or indirectly, (1) to refuse, withhold from or deny 
to any person, because of race or color, the accommodations, advantages, 
facilities or privileges of any place of public accommodation. ...”? Ac- 
cording to §292(9) of this law, aircraft are comprehended within the defi- 
nition of “place of public accommodation.” ?, SAA challenged the Division’s 
jurisdiction in the matter on five grounds: such a proceeding “. . . would 
constitute an unconstitutional state interference in the foreign relations of 
this country”; it would amount to an attempt to interfere with United States 
commitments under international civil aviation agreements and Federal 
regulations pursuant thereto; it would contravene the “Federal act of state 
doctrine” and “principles of international law recognized and accepted by 
the United States,” in that it would involve an inquiry into a foreign state’s 
visa policy which is a matter “. . . not reviewable by courts or administra- 


1 Respondents’ Memorandum in Support of Answer, p. 3. 
2 Respondents’ Memorandum 3. 


404 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 65 


tive agencies in this country”; complainant had failed to join the Republic 
of South Africa as an indispensable party; and, finally, that §414 of the 
Federal Aviation Act, 49 U.S.C. §1384, relieved SAA from any “restraints 
or prohibitions” which might be sought to be imposed under the terms of 
the New York Human Rights Law upon the carrier’s requirement that pas- 
sengers be provided with valid travel documents before embarkation.‘ 

In January, 1970, the Regional Director of the Division ordered a public 
hearing on the complaint, apparently assuming the Division’s jurisdiction 
in the matter, but he made no reference to SAA’s objections thereto.’ SAA 
then requested that the State Commissioner of Human Rights dismiss the 
complaint or, in the alternative, order a separate hearing on the issues 
raised by SAA. In March, the Commissioner denied this motion, holding 
that the Regional Director had jurisdiction in the matter. SAA appealed 
to the Human Rights Appeal Board, which dismissed the appeal on the 
raised by SAA. In March the Commissioner denied this motion, holding 
of a hearing on the complaint. The carrier appealed this decision to the 
New York Supreme Court, Appellate Division, First Department. In July 
the Appellate Division affirmed the Appeal Board’s decision but observed 
that in so doing the court did not reach the merits of SAA’s response to the 
complaint. Meanwhile, the Division had scheduled but had not held hear- 
ings on the complaint. With another hearing scheduled for September, 
SAA petitioned the New York Supreme Court under CPLR §7803(1) (2) 
(3) for a judgment prohibiting the Division from holding such hearing. 
The court granted SAA’s motion. 

Justice Fein said: 


On the face of the complaint it is thus apparent that any action 
which respondent could take would lead, be directed against a 
foreign government or its consular agent, exercising sovereign power. 
This it may not do, for such action would interfere with an act of state 
and with the foreign policy of the United States, which has seen fit 
to permit petitioner to operate in and out of the United States, carry- 
ing passengers to and from the Republic of South Africa. Foreign 
policy is a federal concern, not amenable to state action. (Hines v. 
Davidowitz, 312 U.S. 52, 63; Zschernig v. Miller, 389 U.S. 429; see 
French v. Banco Nacional de Cuba, 23 N. Y. 2d 46, 54). Even an ad- 
ministrative agency of the United States is precluded from such inter- 
ference. (McCullough v. Sociedad Nacional, 372 U.S. 10). ... 
Accordingly, there is no warrant for requiring the petitioner to sub- 
mit to a hearing on the merits, at which it might raise the jurisdictional 
issue, and then appeal to the courts if unsuccessful, as argued by the 


3 Section 414 of the Federal Aviation Act, 49 U.S.C, §1384, provides that any per- 
son affected by, inter alia, an order under Section 412 approving an agreement among 
airlines “shall be, and is hereby, relieved from the operations of the ‘antitrust laws,” .. . 
and of all other restraints or prohibitions made by, or imposed under, authority of law, 
insofar as may be necessary to enable such person to do anything authorized, approved 
or required by such order.” Quoted in Petitioners Memorandum in Support of Its 
Application to Grant the Relief Requested in the Petition Herein, p. 37 (emphasis 
omitted ). 4 Petitioners Memorandum 3-4. 

5 History of proceedings from Petitioners Memorandum, pp. 4—7. 
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respondent. The doctrine that administrative remedies must be ex- 
hausted before seeking judicial intervention has no application in a 
context in which the administrative agency hes no vial power to act 
at all. (Dobler v. Kaplan, 27 Misc, 2d 15). ... 

Our courts and administrative agencies have no power to act when 
the remedy sought calls into question the sovereign power of a foreign 
government. (Frazier v. Foreign Bondholders Protective Council, 288 
A. D. 44, lv. den. 283 A. D. 655; see French v. Banco Nacional de Cuba, 
23 N. Y. 2d 54). Matter of American Jewish Congress v. Carter (19 
Misc. 2d 205, mod. 10 A. D. 2d 833, afd. 9 N. Y. 2d 223), is not in 
point. There the oil company in New York allegedly discriminated 
against prospective employees on the basis of religion. The actions 
of the oll company were in question, not those of a foreign sovereign. 
However abhorrent the discriminatory policies of the Republic of 
South Africa and its Consulate in New York, no administrative or 
judicial remedy is here available against them. No facts are alleged 
showing that petitioner is engaged in implementing such policies. 

Respondent is without jurisdiction to conduct a hearing on the visa 
policy of the Republic of South Africa, as it affects petitioner in carry- 
ing passengers.® 


Jurisdiction—nationals abroad—foreign mail—ireaties—binding effect 
—necessity of assent of state—Universal Postal Union Convention 


Wurms v. Brount. 314 F. Supp. 1356. 
U.S. Dist. Ct., Dist. of Columbia, June 17, 1970. 


In a class action, plaintiffs, American nationals who included the pub- 
lisher of and several subscribers to The Crusader, a publication emanating 
from Peking, China, sought to enjoin the Postmaster General from im- 
pounding the May, 1967, issue. The Postmaster General’s order was based 
primarily upon 18 U.S.C. §1461 which forbids the mailing or delivery by 
mail of “. . . matter of a character tending to incite arson, murder or assas- 
sination.”1 The issue of The Crusader in question was said to advocate 
mutiny and sabotage by Negroes serving in the American forces in Viet- 
Nam. The complaint was particularly directed to the Postmaster General's 
summary seizure of this foreign publication without providing an oppor- 
tunity for sender or recipients to be heard, whereas such an opportunity 
would be available if the non-mailability of a domestic publication were 
under consideration. The Postmaster General responded that a foreign 
sender’s rights regarding carriage of mail are governed either by the Uni- 
versal Postal Union Convention? or by domestic law. Article 28 of the 
convention recognizes the right of a state to establish and enforce prohibi- 
tions on receipt of mail. Neither the convention nor United States law 
provided for hearings in regard to the determination of the non-mailability 
of foreign mail. Granting the injunction, the three-judge District Court 


6315 N. Y. S. 2d 651, at 654-655. 

1 Quoted by court, at p. 1358. The order was also based upon §§957, 1717(a), 
and 2387. 

216 U.S. Treaties 1291, T.LA.S., No. 5&81. 
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held that the Postmaster General had violated plaintiffs’ Fifth Amendment 
rights by following a summary procedure in this matter. 

In a memorandum opinion, Judge Robinson pointed out that the terms 
of the Postmaster General’s supervisory power over the mails were expressly 
stated in law. Moreover, with respect to 18 U.S.C. §1461, the Supreme 
Court had said that 


that section does not authorize “. . . the Postmaster General to employ 
any process of his own to close the mails to matter which in his view 
alls within the ban of that section.” Manual Enterprises v. Day, 370 
US. 478, 519, 82 S.Ct. 1432, 8 L.Ed.2d 639 (1962).° 


It followed that the Postmaster General could not impound foreign mail 
in the absence of specific statutory authorization. Furthermore, the Post- 
master General could not rely upon the Universal Postal Union Convention 
as his source of authority because the Republic of China is not a party 
thereto. The court noted: “Generally, for international agreements to be 
binding, an indication of assent by participating nations is required.” 4 
Judge Robinson observed that, even if the convention were applicable, Ar- 
ticle 28 does not authorize the use of a summary procedure. The court said: 


A Postal Convention is neither a law nor a treaty since it has neither 
been passed by Congress nor ratified by the Senate. Four Packages 
of Cut Diamonds v. United States, 256 F. 305, 306 (2d Cir. 1919). A 
Convention has only the effect of an administrative regulation issued by 
the Postmaster General under authority of law. Standard Fruit and 
Steamship Co. v. United States, 103 Ct.Cl 659, 682 (1946). 

Article 28, Section 1(d), contains no standards of its own; it merel 
points to the domestic laws of member nations for standards ‘of mail- 
ability. Since the Supreme Court has emphasized that the Postmaster 
General is not free to employ whatever procedures he chooses in deal- 
ing with prohibited matter, the interpretation of Article 28, Section 
1(d), which would be most consistent with the Court’s constitutional 
mandate would be that it directs him to domestic substantive and pro- 
cedural law for standards of mailability. (314 F. Supp. at 1362.) 


Citing Reid v. Covert, 354 U.S. 1, 77 S.Ct. 1222, 1 L.Ed.2d 1148 (1957); 
Judge Robinson concluded: 


An American citizen does not forfeit his rights to freely use the 
mails or to be insulated from arbitrary or unfair actions by his Gov- 
ernment simply because he finds himself outside of the country. ... 

Reid v. Covert dispels any doubts as to the Fifth Amendment’s ap- 
plication to the actions of our government as they affect American 
citizens abroad. The principle announced there compels the conclu- 
sion that the Postmaster General violated Williams’ [the publisher's] 
Fifth Amendment rights when he impounded the May 1967 Crusader 
in a manner inconsistent with procedural due process. (Ibid. at 1363- 

364, 


3314 F. Supp. 1556 at 1362. 
4 Ibid., citing Restatement (Second), Foreign Relations Law of the United States, 


§122, Comment (a) (1965). 
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Treaties—state succession—evidence of accession to treaty—Conven- 
tion Relating to the Status of Refugees, 1951—expulsion of aliens— 
the law of Lesotho 


MoLeri V. PrincipaL Lecat Apviser. [1970] 3 Weekly Law Reports 
338. 

So Kingdom, Judicial Committee of the Privy Council, June 17, 
1970. 


Appellant, a South African national, was arrested in 1961 on charges of 
violating the South African Suppression of Communism Act (No. 44 of 
1950). Following his release on bail, he went to Basutoland. In October, 
1966, Basutoland became the independent Kingdom of Lesotho. Two years 
later, appellant was ordered to leave Lesotho pursuant to the provisions 
of the Aliens Control Act (No. 16 of 1966). This law was approved on 
September 30, 1966, and went into operation on March 1, 1968. Appellant 
petitioned the High Court of Lesotho for a stay of the expulsion order on 
the ground that he qualified as a refugee under the terms of §38(1) (2)? 
of the Aliens Control Act. The court granted a temporary stay, which was 
withdrawn after a hearing. Appellant then appealed to the Court of Ap- 
peal, which dismissed his appeal in May, 1969, but granted him leave to 
appeal to the Judicial Committee of the Privy Council with a stay of ex- 
pulsion pending the latter’s decision. . The Judicial Committee dismissed 
his appeal. 

_ At the outset, the Judicial Committee had to determine whether the 1951 
Convention Relating to the Status of Refugees? had been acceded to “by 
or on behalf of the Government of Lesotho” so that its terms could be in- 
voked by appellant in pursuance of §38 of the Aliens Control Act. A letter 
of March 22, 1967, from the Prime Minister of Lesotho to the Secretary 


1 Sec. 38 provides: 


“(1) If any international treaty or convention relating to refugees is or has been 
acceded to by or on behalf of the Government of Lesotho, an alien who is a refugee 
within the meaning of such a treaty or convention shall not be refused entry into or 
sojourn in Lesotho, and shall not be expelled from Lesotho in pursuance of the pro- 
visions of this Act except with his consent or except to the extent that is permitted by 
that treaty or convention, subject to any reservation that may be in force at the material 
time. 

“(2) If any question arises— 

(a) whether an alien is a refugee; 
(b) whether any provision of an international treaty or convention relating to 
refugees, applies to that alien; and 
(c) whether the expulsion of that slien from Lesotho is permitted by that treaty 
or convention, 
the High Court may on the application of that alien declare that he is a refugee, that 
that provision of the international treaty or convention applies to him, and may declare 
- that his expulsion from Lesotho is, or is not, permitted by that treaty or convention, 
or may decline to make any such declaration.” [1970] 3 Weekly Law Reports 338 
at 340. 
2189 U.N. Treaty Series 150; T.LA.S. No. 6577; 63 A.J.I.L. 389 (1969). 
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General of the United Nations, was offered in support of appellant’s con- 
tention that Lesotho was bound by the convention. Paragraph four of the 
letter stated: 


The Government of the Kingdom of Lesotho is conscious that the 
above declaration applicable to bilateral treaties [i.e. that they would 
be applied by Lesotho on a reciprocal basis for twenty-four months 
from the date of independence unless abrogated or modified earlier by 
mutual consent] cannot with equal facility be applied to multilateral 
treaties. As regards these, therefore, the Government of the Kingdom 
of Lesotho proposes to review each of them individually and to indi- 
cate to the depositary in each case what steps it wishes to take in re- 
lation to each such instrument—whether by way of confirmation of 
termination, confirmation of succession or accession. During such in- 
terim period of review, any party to a multilateral treaty which has, 
prior to independence, been applied or extended to the country formerly 
known as Basutoland, may, on a basis of reciprocity, rely as against 
Lesotho on the terms of such treaty.® | 


Respondents argued that this paragraph did not constitute a commitment 
to accede to any multilateral convention but was at the most “. . . an offer 
voluntarily and on a reciprocal basis to observe certain terms of some 
treaties or conventions.” * On examination of the letter and the meaning 
of “reciprocity,” Lord Morris of Borth-y-Gest said: 


The Prime Minister’s letter was therefore, as Maisels J.A. held, a dec- 
laration that pending individual examination (which would take time) 
of those multilateral treaties which had resulted in treaty relations be- 
tween the country formerly known as Basutoland and other states, 
Lesotho would adhere to those treaties. The Refugee Convention was 
one of them. When therefore the Aliens Control Act 1966 came into 
operation the appellant, an “alien,” could rely upon s. 38 if he was a 
“refugee” within the meaning of the Convention.’ 


It remained to be shown whether appellant qualified as a refugee under 
the terms of the convention, which in Article 1 limited this status to a 
person who “, . . as a result of events occurring before 1 January 1951” was 
“. . outside the country of his nationality” and was unable to seek its 
protection because of “. . . well-founded fear of being persecuted for 
reasons of race, religion, nationality, membership of a particular social 
group or political opinion.” Appellant contended that he had left South 
Africa because of the election of the National Party to power in 1948 and 
the adoption of the Suppression of Communism Act in 1950, both of which 
contributed to the repression of Africans in that country. The Judicial 
Committee pointed out, however, that appellant had remained in South 
Africa for more than a decade after these two events. At the most, they 
formed the background for the actual event which gave rise to the charges 
against him in 1961, i.e., his participation in an unlawful organization, the 
Pan Africanist Congress, which had been established in 1959. In considera- 
tion of these facts, the Judicial Committee agreed with the Lesotho Court 


8 [1970] 3 Weekly Law Reports 338 at 344. 
Ibid. 6 Ibid. 
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of Appeal that appellant was not a refugee within the meaning of the 1951 
Convention. 


REPUBLIC OF ISRAEL Cask NOTES * 


War—definition of prisoner of war—irregular forces—Popular Front 
for the Liberation of Palestine—Geneva Convention Relative to the 
Treatment of Prisoners of War, 1949—the law of Israel 


MILITARY PROSECUTOR 0. OMAR Maumup KassEM ET AL. File No. 4/69. 
Military Ct., Ramallah, April 13, 1969, 


Defendants were captured by Israeli troops in October, 1968, at Auja 
near Jericho and were charged with being members of the Organization of 
the Popular Front for the Liberation of Palestine (Palestine Liberation 
Front), which engaged in sabotage and other criminal acts directed against 
the state of Israel. Defendants pleaded that they should be treated as 
prisoners of war and that this status was a defense to the charges brought 
against them. Rejecting this plea, the military court held that it was com- 
petent to hear the case. 

Both Israel and Jordan were parties to the 1949 Geneva Convention Rela- 
tive to the Treatment of Prisoners of War.? Article 4 of the convention lists 
various categories of persons who qualify as prisoners of war. The court 
was satisfied that members of the Palestine Liberation Front could not be 
classified as members of the armed forces of Jordan (Article 4(1)) nor 
as members of the armed forces of a government not recognized by Israel 
(Article 4(3) ) because the Front 


... is neither a State nor a government and does not bear allegiance 
to the regime which existed in the West Bank before the occupation 
and which exists now within the borders of the Kingdom of Jordan.’ 


Nor could they be classified as members of a levée en masse (Article 4(6) ) 
in view of the fact that the area in which they were captured had been 
occupied by Israel for more than a year prior to this incident. It remained 
to be shown whether defendants could be classitied as members of irregu- 
lar forces including militia, volunteers, or an organized resistance move- 
ment (Article 4(2)). To be so categorized, defendants had to meet four 
criteria: they had to be under military command; they had to wear a fixed 
distinctive symbol recognizable at a distance; they had to carry arms openly; 
and they had to act in accordance with the laws end customs of war. 

Defendants qualified under the second critericn, in that when they were 
captured they were wearing dress which differed from that worn by civil- 

* Translations of the following decisions have recently become available to this 
JournaL, and are included here because the subject matter is of current interest. 

1 Institute for Legislative Research and Comparative Law, Faculty of Law, Hebrew 
University of Jerusalem, Law and Courts in the Israel-Held Areas, Jerusalem, Ahva 
Press, 1970, p. 17. 

26 U.S. Treaties 3316; T.LA.S., No. 3364; 75 U.N. Treaty Series 185; 47 AJ.LL. 
Supp. 119 (1953). 3 Loc. cit. note 1 above, at 24. 


f 
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ians in the area and one of them (and presumably all) carried a pass list- 
ing his name, serial number, and the letters, “J.T.F.” (Palestine Liberation 
Front). They did not meet the other three criteria. It was not shown that 
they acted under responsible military command. The fact that they were 
carrying weapons became evident to witnesses only after they had begun 
to fire on the Israeli troops. Finally, the numerous acts of violence directed 
by the Front against civilians precluded the argument that defendants 
acted in accordance with the laws and customs of war. The court said: 


This [last] condition is most essential. Let us note only that its 
nonfulfilment completely precludes any possible claim to lawful belli- 
gerency. Lawful belligerency is incompatible with disregard of the 
rules and customs of war.‘ 


This last point was reinforced by the fact that defendants were carrying 
civilian clothes which “. . . is, in the absence of any reasonable explana- 
tion, indicative of their intent to switch from the role of unprotected com- 
batants to that of common criminals.” * 


War—definition of enemy-—giving information of military value to 
enemy—the law of Israel 


MILITARY PROSECUTOR v. ADNAN IBN ADAL Ien Bapawi aL Bausu. File 
No. NAB 462/69. 
Military Ct., Nablus, Aug. 13, 1969.: 


The accused, who was authorized to carry agricultural produce from the 
West Bank to Jordan, was charged with three counts of violating the West 
Bank law against carrying printed matter to Jordan. Israeli Army au- 
thorities had found in the accused’s truck newspapers which he admitted 
were to be delivered to a Jordanian security officer stationed at a check- 
point on the border. The accused stated that he had agreed to deliver 
the newspapers following threats by this officer. The accused was familiar 
with the law and made no effort to conceal the newspapers. The military 
court acquitted him on all counts. 

Although the court agreed that on the face of it the accused had had 
dealings with an enemy agent, a member of the Jordanian army, in fact 
the accused’s contact had been involuntary, incidental, and open, in that 
he freely admitted the nature of the contact to Israeli authorities. The 
prosecution’s argument equating attempted delivery of newspapers with 
delivery of military information to the enemy was rejected by the court 
as there was no evidence that the newspapers contained any information 
of military value. Finally, the court could find no improper object in the 
act undertaken by the accused which would bring it within the terms of 
the law invoked by the prosecution. 


4 Ibid. at 29. 5 Ibid. at 34-35. 

1 Institute for Legislative Research and Comparative Law, Faculty of Law, Hebrew 
University of Jerusalem, Law and Courts in the Israel-Held Areas, Jerusalem, Ahva 
Press, 1970, p. 36. 


BOOK REVIEWS AND NOTES 


LEO Gross 
Book Review Editor 


Social Justice in the Law of Nations: The ILO Impact after Fifty Years. 
By C. Wilfred Jenks. London, Oxford and New York: Oxford University 
Press, 1970. pp. ix, 94. Index. 12 s.; $2.50. 


This book, consisting of three chapters, is an expansion of the Hersch 
Lauterpacht Lectures delivered before the Faculty of Law of the Univer- 
sity of Cambridge in February, 1969, on the occasion of the Fiftieth Anni- 
versary of the International Labor Organization (ILO). Their theme is 
the crucial problem of contemporary international law, a problem that in- 
volves the citizen as well as the lawyer. Noting the rapidly changing nature 
of the world, the author poses the question whether the law can keep pace 
with life, or whether its failure to keep pace with life, and the loss of respect 
for the rule of law resulting from such failure, will be a tragically decisive 
element in the disintegration of the whole social order. 

Initially, reference is made to the functioning of international law in 
the continuing effort over the past decades to create an organized world 
community and the issue thus posed as to the adequacy of existing con- 
cepts of the law for contemporary social functions. The author takes the 
view that the law is in constant motion and he formulates the targets set 
by the international community for the contemporary progress of law in 
these words: “The law must protect the common peace, must promote the 
common welfare, and must provide an orderly discipline for the relent- 
lessness of change.” An analysis of the three postulates contained in this 
quotation demonstrates that they encompass every facet of life in our 
modem society. If the law of nations is to te responsive to the wide- 
ranging needs of our changing society, a whole series of new major branches 
of the law must be developed within the next generation. The half-cen- 
tury of pioneering experience of the ILO in furthering social justice within 
the realm of law through unique diplomatic and legal techniques, in pro- 
viding a constitutional framework for social justice, and in giving a specific 
content to the general concept of social justice, is examined within this 
context to explore whether such experience is relevant in bringing other 
fields of policy within the rule of law in order to achieve the desired re- 
sponsiveness. 

Chapter 2 treats the constitutional framework of social justice provided 
by the structure and procedure of the ILO. After briefly noting important 
areas of progress achieved by the ILO during the last 50 years, five essen- 
tial elements are examined which have enabled the ILO to achieve this 
progress and to bring a new field of human activity within the ambit of the 
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law of nations. These are: the clear and specific mandate in the Charter of 
the ILO, the ILO’s constitutional structure, its international legislature pro- 
cedure, the effectiveness of international supervision of treaty obligations, 
and judicial and fact-finding procedures. All of these are directly related 
to the fundamental structural weakness of contemporary world organization, 
and a major portion of the book is devoted to examination of these ele- 
ments in a most interesting and highly informative fashion. The ILO ex- 
perience does not solve the basic problem of making the law responsive 
to the pressures of human development, but it does exhibit a determination 
to evolve the elements of a solution pragmatically by experiment and ex- 
perience. 

The final chapter deals with the content of social justice as reflected in 
the International Labor Code—which is essentially a codification of inter- 
nationally approved standards—consisting of 130 Conventions with over 
3,500 ratifications and 134 Recommendations. The Code is one of the 
main formative influences on the development of social legislation in many 
countries throughout the world. Its significance here is discussed in rela- 
tion to four matters of general interest: human rights; the development and 
utilization of labor legislation; the place of law in labor-management rela- 
tions and of labor-management relations in the structure of the state; and 
conflicts of law in labor matters. While these matters may be considered 
marginal to the traditional preoccupation of international lawyers, their 
subsequent treatment shows them to be illustrative of the current evolution 
of the law. 

The book as a whole carries the message that the urgent task today is 
“to evolve, within the discipline of the law but by its dynamic develop- 
ment, a law in the service of mankind which will enable mankind to live”; 
that the fulfillment of this goal is within the grasp of mankind; and that 
the experience of the ILO is relevant to this undertaking. This is a pro- 
vocative book for the serious student of international affairs. 

GEORGE L. P. WEAVER 


Problèmes de Confins en Droit International Public. By Charles De Vis- 
scher. Paris: Éditions A. Pedone, 1969. pp. 200. 


The observations of Judge De Visscher in his recent book on Les Effec- 
tivités du Droit International Public (1967) were characterized by Pro- 
fessor Leo Gross as “variations on the theme of effectiveness.” t In his study 
of Problémes de Confins en Droit International Public, the theme englobed 
by Judge De Visscher relates to “confins’—literally, confines, borders or 
limits. The concept, writes the author, embraces notions of borders, limits, 
proximity, contiguity, and spatial continuity, whether on land or sea. 

This global concept of confins is so all-encompassing that, once set up, 
it must immediately be broken down into its diverse elements in order to 
permit precise observation. Thus, for example, “as opposed to delimita- 
tions on land whose firmness leaves little place for problems of confins, the 


163 A.J.LL. 844 (1969). 
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concepts of geographical proximity play a capital role in maritime confins” 
(p. 8). Even the rigidity of land frontiers yields at times to the estab- 
lishment of a régime de confins applicable in a particular border zone 
because of the necessities of neighborhood or communication. And on 
the seas, the delimitation and use of areas bordering the coast, bays, straits, 
archipelagos, and the continental shelf relate not to a global concept of 
borders or limits but to specific legal regimes developed to serve recognized 
needs. 

The method employed has nevertheless the advantage of permitting the 
world’s most experienced and distinguished international lawyer to set forth 
his considered reflections on a variety of territorial problems in interna- 
tional law. In addition to traditional matters of attribution of territorial 
title, delimitation, demarcation, jurisdiction in border areas, the utilization 
of international rivers and the regime of international straits, Judge De 
Visscher has observations on current problems such as pollution of air 
and water, the resources of the seabed, and the distinction between hot 
pursuit at sea and its false analogy to pursuit across Jand frontiers. 

The student of international law will find most valuable the author’s 
consistent efforts to relate current problems to a jurisprudential base in 
international adjudications and arbitrations. Territorial questions decided 
by the Permanent Court and the International Court of Justice are pro- 
fessionally appraised for their real significance. The principles underlying 
the recent North Sea Continental Shelf case are carefully analyzed. In 
addition, Judge De Visscher has enlightening comments on international 
arbitrations or incidents like the Palmas Island, Trail Smelter, Lac Lanoux, 
Rann of Kutch, the Argentine-Chilean Award of Lord McNair (1966), the 
Shatt-al-Arab, and the Torrey Canyon cases. 

Following his Théories et Réalités en Droit International Public (first 
published in 1953),? Judge De Visscher has given us Problèmes dInterpré- 
tation Judiciaire en Droit International Public (1963), Aspects Récents du ` 
Droit Procédural de la Cour Internationale de Justice (1966),* Les Effec- 
tivités du Droit International Public (1967) "—and now the volume under 
review. It is not ingratitude for the riches thus bestowed which makes the 
international lawyer hope for more. 

Hersert W. Briccs 


Koordination und Integration als Rechtsprinzipien. By Claudius Alder. 
Bruges: De Tempel, 1969, pp. xxxiv, 344. Index. B. Fr. 400; $8.00. 


The study under review attempts to find a legal basis for a supremacy of 
the law of the European Communities. The author critically examines 
this problem in the light of two diametrically opposed schools of thought, 


2See review in 49 AJ.I.L, 106 (1955), by Josef L. Kunz; and review of revised 
English translation in 64 A.J.I.L. 463 (1970), by Stanley Hoffmann. 

8 See review in 58 A.J.IL. 198 (1964), by Herbert W. Briggs. 

4 See review in 62 A.J.LL. 206 (1968), by Leo Gross. 

5 See review in 63 ibid. 844 (1969), by Leo Gross. 
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ie., of the “federalists” and of the “dualists.” The federalists’ view seeks 
to establish the supremacy of Community law over national law by an 
analogy with a federal system in which, within a specific field, the federa- 
tion has an exclusive legislative competence and federal law prevails, leav- 
ing no place for state law. The “federalists” seek to justify their view by 
stressing the federal elements inherent in the Community legal structure. 

However much sympathy the author shows for this approach—as to the 
result he agrees with the “federalists’—he rightly warns against superficial 
comparisons and against overestimating the ultimate objective of a federa- 
tion, merely hinted at by the treaties, which could justify the supremacy 
of Community law (p. 75). The author does recognize some structural 
similarities of the Communities with a federal system, particularly their 
direct legislative powers. Yet he doubts, and with good reason, that an 
absolute surrender of the power of the Member States, which would estab- 
lish the supremacy of Community law, could be deduced from these simi- 
larities. 

The author’s stand on this point is sound and realistic. At present, the 
Communities display, at best, some pre-federal features, but not more. 
The treaties have been drafted in a very pragmatic spirit, without any pre- 
conceived dogmatic notions. As the author correctly observes, the drafters 
of the treaties availed themselves of some federal features, not in order 
to develop a federal structure but rather to establish an institutional struc- 
ture considered particularly apt for pursuing the Community objectives (p. 
153). This is another aspect which weakens the value and force of the 
federalist approach. 

In sharp contrast to the federalist approach stands the dualist school of 
thought according to which the treaties, as any other international treaty, 
are binding on states only. To become applicable by national authorities, 
the treaties, as any other international treaty, must be transformed into the 
national legal system. Thus the legal status of the treaties in the national 
legal system is determined by the respective constitutional provisions of 
the Member States. And as these provisions differ, the legal status of the 
Community Treaties in the national legal order differs as well. The author 
categorically rejects this approach, reproaching the dualists for completely 
disregarding the special nature of the treaties and the material content 
of their provisions. Neither the federalists nor dualists may, in his view, 
offer a conclusive argument for a feasible relation of the Community law 
to national law because they base it on traditional concepts of public in- 
ternational law, which fail to take into consideration the original features 
of the Community Treaties (p. 301). 

Instead the author seeks to deduce the supremacy of Community law 
from the treaties themselves, from the content of their material provisions. 
He rightly points out that, unlike traditional international organizations, 
the E.E.C. binds not only Member States but individuals as well. The 
material treaty provisions imply, in the author’s view, an acceptance of 
the principle of integration by the Member States without which the es- 
tablishment of the Common Market would be inconceivable. In his opin- 
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ion, the fusion of the national markets and the integration as reflected by 
the treaties were as much intended by the Member States as was the su- 
premacy of Community law which is the only way of assuring the pur- 
suance of these objectives. “Accordingly it must be assumed,” asserts the 
author, “that by accepting the Community Treaties the Member States sub- 
ordinated themselves, even though not formally, at least materially to the 
Community law, and in fact surrendered, although not explicitly, their 
sovereignty” (p. 312). According to the author, this is merely a logical 
consequence of the principle of integration underlying the E.E.C. Treaty. 

The authors views are well presented and quite defendable. His ap- 
proach is sufficiently pragmatic to avoid unnecessary and futile dogmatic 
discussions which, in view of the novelty of the problem, would be largely 
misplaced anyhow. The unquestionable merit of this study, of course, does 
not exclude some critical remarks. The study is predominantly formal in 
the sense that it disregards, to a large extent, the actual practice and the 
case law of the Court of Justice end of the national courts dealing with 
this problem. A more extensive and systematic consideration of the case 
law would have enhanced the value of this study and made the author's 
argument even more persuasive. 

It appears somewhat difficult to accept the author’s view that in 1968, 
the time the study had been completed, it would have been premature to 
appraise the impact of the ENEL case of the Court on national case law. 
A certain trend is already discernible. Several decisions of national courts, 
some of them of particular importance, have been rendered since then, 
which would have deserved brief examination ‘for example, the decisions 
of the Italian Constitutional Court of Dec. 16, 1965; the German Constitu- 
tional Court of Oct. 18, 1967; Finanzgericht of the Saar, Nov. 15, 1966). 
The insufficient and critical examination of the case law of the Court is 
particularly evident in the author’s discussion of treaty provisions directly 
applicable. Had the author carefully examined it, he might not have so 
quickly concluded that there is a direct application of some treaty pro- 
visions (e.g., Articles 7, 48, par. 1, 52, 119) (p. 324). There are more 
problems involved than the author's presentation would suggest. 

His observation that the Court declared Article 4 of the European Coal 
and Steel Community Treaty directly applicable seems to originate in a 
misunderstanding of the true meaning of the case of Groupement des In- 
dustries Sidérurgiques Luxembourgeoises (Nos. 7/54 and 9/54) (p. 321). 
In this instance, the Court did not deal with a direct application of a treaty 
provision in the national legal system in the sense that individuals may 
invoke it before national courts, as the author assumes. This case con- 
cerned the question whether or not a treaty provision is so clear and com- 
plete in its wording as to permit its immediate application by the com- 
petent Community institution. But this is something entirely different than 
a direct application, in the sense given above, which the author envisages 
in his study. 

The author also examines the direct application of the various binding 
Community acts in national legal systems. Some of his statements appear 
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rather doubtful. Thus the author maintains that the Court recognized in 
the Toepfer case a direct application of a decision of the Commission ad- 
dressed to a Member State (p. 329)—a view shared unfortunately by other 
authors as well. This is not correct. Admittedly, the formulation of the 
Court on this point may be misleading; but if placed within its context, 
it leaves no doubt that the Court examined in this instance the admissi- 
bility of an appeal according to Article 173(2) of the E.E.C. Treaty, which 
requires, inter alia, that the appellant be directly affected in his interests 
by the allegedly illegal decision. But again this is an entirely different 
matter as compared with a direct application of a treaty provision in the 
national legal system. 

Several decisions of national courts ruled on the legal nature of Article 
III of GATT, a provision which in its purpose and wording is very similar 
to that of Article 95 of the E.E.C. Treaty. Some decisions even contrasted 
these two provisions. While recognizing the direct application of Article 
95 of the E.E.C. Treaty, they refused such a legal nature to Article III of 
GATT. The reasons which prompted national courts to differentiate be- 
tween these two provisions might have been conveniently used by the 
author for reinforcing his arguments. 

This criticism, of course, in no way detracts from the merits of this 
stimulating and revealing study, which makes a significant contribution to 
the understanding of this vital problem. It will, therefore, assume an im- 
portant place among the ever increasing literature dealing with it. 

G. BEBR 


Teoriia mezhdunarodnogo prava. By G. I. Tunkin. Moscow: izd-vo 
“Mezhdunarodnaia otnosheniia,” 1970. pp. 507. R. 2 k. 62. 


The theoretical views of Tunkin on international law are comparatively 
well known to Western jurists through his lectures at the Hague Academy 
in 1958 and 1966 and the French and German translations of his Voprosy 
teorii mezhdunarodnogo prava (1962). Tunkin has been closely associated 
in Western eyes with articulating the juridical underpinnings of the post- 
Stalin policy of peaceful co-existence, although the work of some of his 
lesser-known colleagues (Bobrov, Kozhevnikov, Levin, Minasian, to men- 
tion but a few) is also of great interest in this connection. 

The present volume, a revised and considerably enlarged version of his 
1962 treatise, is without doubt the most important work by a Soviet jurist 
on international legal theory.” 

Many changes in the new edition are the result of events of the past 
eight years. The copious references in the first edition to Khrushchev have 
been replaced by equally suitable statements or documents written by his 
successors. The attention devoted in 1967 to the fiftieth anniversary of 
the October Revolution is reflected in a new introductory chapter extolling 
the influence of that Revolution upon the development of international 


1 Reviewed by John N. Hazard in 57 A.J.LL. 673 (1963). 
2 See editorial by Hazard in 65 A.J.LL. 142 (1971). 
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law. Criticisms of Kelsen, Morgenthau, McDougal, Hazard, and others 
have been updated with extensive citations to their own publications and 
to those of their Western critics. The principal revisions, however, lie in 
the areas of norm-formation, international organizations, and Socialist in- 
ternationalism. 

The chapters on norm-formation have been augmented by a lengthy 
consideration of the réle that general and specialized international organi- 
zations play in this process. Soviet jurists are far from agreed as to what 
this rôle is or should be. Tunkin quite emphatically insists that treaties 
of international organizations are more than merely treaties among large 
numbers of states. He concludes that such treaties “may create and in 
fact do create norms binding upon the parties to such treaties, which enter 
into the system of contemporary international law.” (P. 129.) 

The enactment of binding resolutions by international organizations is 
regarded as another new means of creating international legal norms: “In 
this case international legal norms are created by their adoption by a ma- 
jority of members of the international organization . . . such resolutions 
are binding on all member-states of the organization, including states that 
voted against their adoption,” assuming, of ccurse, that the resolutions 
conform to the charter of the organization. Tunkin notes, however, that a 
“member-state of an international organization may legally escape the ap- 
plication of any such resolution by withdrawing from the organization.” 
(P. 230.) 

The very inadequate discussion of the legal nature of international or- 
ganizations in the first edition has been remedied by the addition of four 
new chapters incorporating and expanding upon Tunkin’s 1966 lectures at 
The Hague. 

Developments in Czechoslovakia, China, Rumania, and elsewhere in the 
Socialist bloc are responsible for a substantial reworking of the final chap- 
ter on Socialist principles of international law. In contrast to the 1962 
edition, which emphasized that the principles of proletarian international- 
ism had originated in the international workers’ movement prior to the 
Russian Revolution, the present volume rather sharply asserts that the suc- 
cesses of the Soviet state are the greatest example of the validity of the 
principles of proletarian internationalism and that Soviet foreign policy is 
responsive to the interests of the proletariat of all countries. There is, 
correspondingly, less attention given to the principles of equality, respect 
for sovereignty, and non-intervention in internal affairs in the relations 
of Socialist states: 


The principles of non-intervention and equality include, for example, 
not only the mutual obligation not to violate each other’s respective 
rights but also the duty to render assistance in the enjoyment of such 
rights, as well as their joint defense from the infringements of im- 
perialists, in conformity with the principles of socialist international- 
ism. (P. 499.) 


Remarkable as it may seem in this age of intense interest in Soviet 
affairs, no work of a major Soviet international legal theorist has ever been 
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translated into English. As an original and authoritative treatment of con- 
temporary international legal theory from a Marxist-Leninist point of view, 
Tunkin’s work ought to be available to the English-speaking legal com- 
munity in a scholarly translation. 

WurM E. BUTLER 


Zachodnia Granica Polski [Polands Western Frontier]. By Krzysztof 
Skubiszewski. Gdansk: Maritime Publishers, 1969. pp. 631. Index. Zł. 
100. 


The title page shows an intriguing and rare remark: “Printed as a manu- 
script.” In a country with preventive censorship these words mean that 
the opinions expressed in the volume do not coincide with party and gov- 
ernment policy but have sufficient merit to be published on the sole respon- 
sibility of the author and for purpose of discussion. Apparently party 
censors were reluctant to endorse some views of the author. 

A great amount of printer’s ink has been spilled about the new Oder- 
Neisse borderline on both sides of it, mostly polemics and propaganda for 
and against. The legal problems involved have also been passionately 
discussed by German and Polish jurists. Now after both the Soviet-West 
German treaty of August 12, 1970, and the Polish-West German treaty of 
December 7, 1970, have explicitly declared the Oder-Neisse border as 
“inviolable” and West Germany has renounced any territorial claims, the 
time has come for a dispassionate and detached appraisal. K. Skubiszew- 
ski’s remarkably well-written scholarly volume (though naturally fully 
supporting the Polish point of view) is sufficiently well balanced to help 
initiate such a new approach. The author is an able international lawyer 
known to Western jurists through several papers published in English con- 
cerning the law of the United Nations. 

The book, well researched and meticulously documented, consists of 
two parts. The first presents a detailed picture of the diplomatic history 
and international politics of the Polish-German border from Versailles to 
Potsdam, including the intricate history of the Free City of Danzig and its 
relations with Poland and Germany. It covers also the transfer of the 
German population after Potsdam. For reasons of space this review leaves 
the first part aside, mentioning only that it contains many highly interesting 
diplomatic episodes unknown even to the generally well-informed public 
and reads in places like a fascinating novel. The second part discusses 
legal problems relating to the present Oder-Neisse frontier. Skubiszewski’s 
argument runs roughly as follows: The big Powers assumed supreme au- 
thority in and over Germany (an aggressor state) after her unconditional 
surrender. They were thus legally authorized, under international law in 
force at that time, to change Germany’s frontiers and were acting in place 
and on behalf of a non-existent German Government with legal effect bind- 
ing any future German Government. Therefore the Potsdam agreements 
of August 2, 1945, assigning the “former German territories” east of the 
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Oder-Neisse to Poland and transferring the German population do not 
represent for Germany a res inter alios acta. Both the Atlantic Charter and 
the Charter of the United Nations were explicitly excluded by the Allies 
from being applied to the peace terms between Germany and the Allies. 
The principle of self-determination was only a political directive and not 
an institution of public international law in 1945. (Since then it has be- 
come a part of the law of the international community and would make a 
similar transaction illegal today.) The disposition of enemy territory by 
the victorious great Powers and its assignment to Poland does not repre- 
sent a case of regular cession but could be roughly compared to the dis- 
position of German colonies and Arab provinces of the Ottoman Empire 
by the Allies before the post-World-War I peace treaties were concluded. 
It goes further than the transfer of “administration” of Cyprus to Great 
Britain, and of Bosnia and Herzegovina to Austria-Hungary by the Berlin 
Congress in 1878. The author points out the similarities and the differ- 
ences. The Polish “administration” was not subject to any international su- 
pervision nor was it otherwise restricted in any way and was explicitly 
considered as not representing a belligerent occupation régime of foreign 
territory. The expression “former German territories,” the removal of the 
German population and finally the failure of the expected German peace 
conference to materialize stamped the Oder-Neisse border with the mark 
of permanence. These traits made the Polish “administration” in practice 
tantamount to an extension of Polish sovereignty over the Western prov- 
inces. The forced transfer of population would now, according to the 
author, certainly be legally inadmissible but was not contrary to any pro- 
hibition of international law (ius cogens) in 1945 (the Greek-Turkish 
precedent of 1923). The so-called Recht auf die Heimat (right to the 
homeland) claimed by German expellees does not exist even in present- 
day international law. 

Each of the above theses is carefully supported by legal arguments and 
on the whole in a persuasive manner. The only point which needs some 
qualification concerns the handling by the author of legal sovereignty over 
the Western territories. That the great Powers were legally capable of 
transferring sovereignty over German territory does not imply that they 
actually did so. The clear intention was to do it later at the peace con- 
ference. At Potsdam the part of Germany east of the Oder-Neisse was 
severed from Germany and handed over to Poland to be governed as part 
of her territory together with a vague promissory note that formal title 
would be granted at the peace conference. The Cold War and the crea- 
tion of two separate German states prevented the conclusion of a peace 
treaty. Thus recognition of the new Polish-German frontier by each of 
the Big Four and by both German. states became necessary for Poland to 
acquire formal title. After the recent West German-Soviet treaty Polish 
sovereignty has ceased to be politically controversial. Action by a peace 
conference is superfluous. Simple unilateral recognition by this country 
and Great Britain is sufficient to close this chapter of World War II history. 

ALEKSANDER WiToLD RUDZINSKI 
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International Group Protection. Aims and Methods in Human Rights. 
By J. J. Lador-Lederer. Leiden: A. W. Sijthoff, 1968. pp. 481. Index. 


Those of us who were impressed by the author’s far-ranging book on 
International Non-Governmental Organizations and Economic Entities 
(1963), have had great hopes for his new volume. Unfortunately, it is 
necessary to admit that the new book meets only a few of these expecta- 
tions. The author rambles through many fields, some of which are only 
loosely connected with the main theme of the book. The language is 
opaque, the style atrocious, the proofreading inadequate, and the foot- 
noting haphazard. 

The author does not resolve satisfactorily the dilemma which is already 
apparent in the title of his book: Should he deal primarily with special 
rules and procedures designed to protect groups (such as minorities), or 
should he concentrate on the procedures developed to enable groups (such 
as the non-governmental organizations) to protect their members? The 
book shifts continuously between these two approaches—the group as the 
beneficiary, and the group as the agent of protection—though his conclu- 
sions, to the extent that they are related to the previous sections of the 
book, seem to be related primarily to the failure of the NGO’s to fulfill 
adequately the “tribunicial” rôle. (This special term was coined by the 
author in his 1963 book (p. 33 and p. 37, footnote 4), and refers to the 
function of the tribuni plebis in ancient Rome who defended the rights of 
the common people against the patricians and even the Senate.) As the 
author points out in the current book (p. 458), the NGO’s not only do 
not take sufficient advantage of the opportunities provided by the existing 
international machinery but also insist on maintaining “their attitude of 
sovereign arbitrary judgment in the selection of causes they are ready to 
espouse.” 

Similarly the author heaps scorn on classic international law and on 
positive law, especially treaty law, and shows great preference for a natu- 
ral law approach, especially where he finds existing rules to be unsatis- 
factory. The author is very selective in his treatment of various subjects, 
sometimes dealing interminably with peripheral questions, at other times 
dismissing important issues with a short paragraph. For instance, his 
treatment of the protection of minorities by the League of Nations (pp. 
309-313) and of the rôle of NGO’s at the San Francisco Conference (pp. 
396-397 ) is completely inadequate. 

The book is more critical than constructive. It pinpoints the faults of 
other approaches, but does not offer much by way of alternatives. His 
principal constructive suggestion (p. 459) is that various NGO’s need to 
develop a system of collaboration and mutual support in place of the exist- 
ing chaos in which each organization tries to achieve its own goals and to 
protect its vested interests. Whether this can be expected in the near 
future is certainly arguable, however desirable it may be. 

It is quite obvious that many sections of the book are just collections of 
notes for a much larger work, and, reading this book, one frequently wishes 
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that the author had waited until he had completed a well-rounded treatise 
instead of rushing into print with his preliminary notes. Nevertheless, if 
we cannot have something more polished, we must be satisfied with what 
he was able to complete. There are some brilliant insights into complex 
problems, and the author has shown in a new light the many facets of the 
evolving system for the protection of human rights. A patient reader, 
willing to spend extra time on unraveling intricate paragraphs, is likely to 
be rewarded with many ingenious epigrams and surprising turns of thought. 
Louis B. Sonn 


Judicial Protection against the Executive. 3 vols. Vols. 1 and 2: National 
Reports—Australia-Yugoslavia. Max Planck Institut fiir Auslandisches 
Öffentliches Recht und Völkerrecht. Cologne, Berlin, Bonn and Munich: 
Carl Heymanns Verlag KG; Dobbs Ferry, N. Y.: Oceana Publications, 
1969, 1970. Vol. 1: pp. xliv, 634; Vol. II: pp. xii, 635-1258. $20.00 each; 
$50.00 a set. 


As Professor Hermann Mosler, Director of the Max-Planck-Institut fiir 
auslindisches öffentliches Recht und Völkerrecht, explains in his introduc- 
tory remarks, the subject was selected in order to make a contribution in 
the field of legal science to the International Year for Human Rights 
(1968). It should be stated at the outset that the Institute and the con- 
tributors from 31 countries have succeeded in producing what probably is 
the most important item among the numerous publications which appeared 
in and around 1968 to commemorate the twentieth anniversary of the proc- 
Jamation of the Universal Declaration of Human Rights. 

The two volumes contain, in addition to Professor Mosler’s introduction 
(The Heidelberg Colloquium on Judicial Protection against the Executive— 
Subject and Method), a message from René Cassin and the Systematic 
Questionnaire prepared by Hanfried Walter, which had formed the basis 
of national reports, i.e., country monographs, covering 31 states. Two 
papers are devoted to the protection of the individual against the execu- 
tive power in the European Communities and in international organizations 
in general. Volume 3, which was not yet available when the present re- 
view was being prepared, will contain an analysis of the material presented 
in the national reports from the point of view of comparative law and 
studies of the information thus collected in regard to its impact on public 
international law under the heading of the general principles of law recog- 
nized by civilized nations and otherwise. 

The “national reports” are written in German, English and French, re- 
spectively, They cover 18 countries of non-Communist Europe, the United 
States, Australia and New Zealand, Japan and Israel. Eastern Europe is 
represented by monographs on Czechoslovakia, Hungary, Rumania, and 


1 For a survey of this literature see Schwelb in 24 International Organization 74-92 
(1970). 
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Yugoslavia. No study on the Soviet Union is included. Only two Latin 
Americen jurisdictions (Colombia and Mexico), one Asian (India) and 
one African (Kenya) have been reported upon. The under-representation 
of Africa is explained in the Introduction by the fact that only an expert 
on Kenva (incidentally, a professor of the Law Faculty of Dar es Salaam 
in Tanzania) could be persuaded to participate. The absence of material 
on French-speaking Africa and on the Arab world is a serious lacuna in 
the work. The report on Kenya, although it deals with the legal system 
of a country which is based on English law, proves that a better coverage 
of the Third World would have been very useful indeed. “Resort to courts 
for redress against the Government in a former colonial, largely illiterate 
and rural country is unusual,” it says. “A system which relies primarily on 
the courts to correct administrative abuse or defects is not likely to be suc- 
cessful end efficient in a country like Kenya” (pp. 631-632). 

The title of the work speaks of judicial protection. However, the or- 
ganizers of the publication did not overlook the fact that in a number of 
countries there are other means of protection for the individual by public 
institutions and procedures, and they therefore invited the authors of the 
national reports to describe such institutions and procedures. Otherwise 
a considerable number of countries would not have been able to partici- 
pate in the study. This applies, in particular, to Eastern Europe. The 
reports on Rumania (p. 901) and Hungary (p. 1097) point out that their 
respective systems reject the principle of the separation of powers and 
are based on the concept of the unity of the power of the state, and con- 
sequently reject the idea of the judiciary supervising the executive. As a 
consequence, institutions such as the procurator of Eastern Europe and the 
ombudsman in the Nordic countries, New Zealand and elsewhere (“the 
Parliamentary Commissioner for Administration, the British answer to the 
Ombudsman movement,” p. 368), are also dealt with. 

While there are differences in the length of the individual contributions 
and in their attention to details, they all are of a very high level of scholar- 
ship and give a very good picture of the situation in the countries covered. 
Even in regard to legal systems, information on which is, in general, easily 
‘accessible, the usefulness of this up-to-date and handy collection is out- 
standing The Max Planck Institute and the many contributors to the two 
volumes deserve the gratitude of the legal profession. 

In corclusion, this reviewer wishes to add that the topic of the work 
under review has also been the subject of various regional meetings, so- 
called seminars, organized in 1959, 1961 and 1962 under the American- 
sponsored United Nations program of Advisory Services in the Field of 
Human Rights,? and that a volume containing some of the leading studies 
was published by the United Nations Secretariat in 1964.8 

EGON SCHWELB 


2 Seminar on judicial and other remedies against the illegal exercise or abuse of ad- 
ministrative authority, Peradeniya (Kandy), Ceylon, 1959, U.N. Doc. ST/TAO/HR/4; 
Seminar on judicial and other remedies against the illegal exercise or abuse of adminis- 
trative authority, Buenos Aires, Argentina, 1959, U.N. Doc. ST/TAO/HRB/6; Seminar 
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Justiz und NS-Verbrechen. Sammlung Deutscher Strafurteile wegen Na- 
tionalsozialistischer Tötungsverbrechen 1945-1966. Vol. I: Die vom 
08.05.1945 bis zum 12.11.1947 ergangenen Strafurteile. Bearbeitet von 
Adelheid L. Rüter-Ehlermann und C. F. Rüter. Amsterdam: University 
Press Amsterdam, 1968. pp. xxiii, 788. $64.00; $1,260 for 21 vols. 


This is the first volume of a major project of the Amsterdam University’s 
Van Harvel Criminological Seminar, under a distinguished Dutch-German 
editorial board, designed to reproduce largely inaccessible texts of German 
judicial decisions rendered from 1945 to the end of 1965 on Nazi criminality. 
Since even during the early postwar years German courts have tried over 
12,000 persons for such crimes, the series is limited to Nazi crimes that 
resulted in human deaths, committed after September 1, 1939. 

The project resulted from a 1966 resolution of the West German Jurists 
Association (Juristentag) demanding “thorough (gründliche) investigation 
into problems connected with the punishment of Nazi criminality.” As 
the editors point out (p. vii), the problems of “governmentally organized 
criminal violence . . . still worry mankind more than ever” but have so 
far received scant professional attention within or outside the Federal Re- 
public. In the meantime, the statute of limitations had in principle made 
all Nazi crimes other than murder unprosecutable in West Germany “since 
1960 at the latest” (p. v). International concern lest mass murder and 
extermination cases (which remained mostly undetected until the 1960s) 
might also become immune from prosecution, led to two U.N. General As- 
sembly resolutions (2338 (XXII) and 2391 (XXIII) ) and the 1968 Conven- 
tion on the Non-Applicability of Statutory Limitations to War Crimes and 
Crimes against Humanity. 

The 35 judgments, plus pertinent appellate decisions, reproduced in this 
volume were handed down by German courts in the American, British and 
French occupation zones, up to mid-November, 1947. They deal (except- 
ing Case No. 25) exclusively with Nazi crimes against German nationals, 
largely individual deserters and defeatists, or relatively (by Nazi standards) 
small groups of victims. Many occurred during the very last phase of the 
war in German towns with American troops at their gates. 

These decisions are of lively interest not only to the criminologist and 
political scientist, but also to the student of international law. The Ger- 
man courts often applied the basic Allied Control Council Law No. 10 
(CCLaw 10) of 1946, which essentially copied the Niimberg Charter and 
which also governed the U. S. war crimes tribunals in the 12 great “sub- 


on amparo, habeas corpus ard other similar remedies, Mexico City, Mexico, 1961, 
U.N. Doc. ST/TAO/HR/12; Seminar on judicial and other remedies against the abuse 
of administrative authority with special emphasis on the rôle of parliamentary insti- 
tutions, Stockholm, Sweden, 1962, U.N. Doc. ST/TAO/HR/15. The participants of 
these seminars submitted monographs describing the situation in their respective coun- 
tries, which were reproduced as working documents. 

3 Remedies against the Abuse of Administrative Authority. Selected Studies, 1964, 
U.N. Doc. ST/TAOQ/HR/19. This volume contains studies by C. J. Hamson, Rafael 
Bielsa, T. A. Yampolskaya, Björn Kjellin, Stephan Hurwitz and Alfred Bexelius. 
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sequent” Niirnberg proceedings. For example, the German reasoning re- 
garding the concept of crimes against humanity can be seen in two de- 
nunciation cases.: (a) A truck driver who, to get even with a crippled 
colleague, denounced him for anti-Hitler jokes and subversive remarks (the 
victim was hanged) was found guilty of a crime against humanity. As 
the Siegen District Court judgment of 9/9/1947 (confirmed by Appellate 
Court of Hamm, 2/2/1948) says, the very institutions of the GESTAPO 
and the People’s Court implied forced confessions, torture, concentration 
camps, perhaps execution—“in short, inhumanity.” Hence, it rejected the 
plea that such denunciations were then considered “permissible, and even 
patriotic duty” (pp. 668-669). (b) The typist who, after the abortive at- 
tempt on Hitler’s life of July 20, 1944, recognized in an East Prussian can- 
teen the fugitive head of the conspirators, Leipzig Lord Mayor Dr. Goer- 
deler, caused his arrest and accepted for this a 1-million RM check from 
Hitler, was sentenced to 6 years’ imprisonment for a crime against hu- 
manity: by “coldly delivering Goerdeler to the hangman,” she “identified 
herself with the regime of violence and its methods” (pp. 712-713) (Berlin 
Court of Assizes, 11/1/1947, confirmed by Berlin Court of Appeals, 6/30/ 
1948 ). 

On the whole, the German courts had no difficulty in applying the “su- 
perior order” doctrine of the Nürnberg Charter and CCLaw 10. Indeed, 
a German appellate court in Nürnberg ruled (May 20, 1947) that CCLaw 
10 did not eliminate the “larger (weitergehende) responsibility” imposed 
by pre-existing municipal law (Art. 47 of the Nazi Military Penal Code) 
on persons carrying out illegal orders (p. 658). These German decisions 
should, therefore, lay to rest the erroneous view that the more restricted 
rejection of the plea of superior orders by the Four-Power and U. S. tri- 
bunals was a Niirnberg “invention.” 

The question of retroactivity came up relatively seldom, because the 
defendants’ actions were found in violation even of Nazi law (e.g., death 
“sentences” imposed by sham courts-martial) or because a Fuehrer order 
demanding, e.g., “sharpest measures,” was found so loosely worded as not 
actually to command the specific atrocity. Where application of post- 
Hitler law was considered retroactive, this was, in the words of one court, 
“not objectionable” in cases “so grave as absolutely requiring punishment 
in the interest of material justice . . . on ethical grounds.” (See instruc- 
tional (richtungsweisende) appellate decision of 6/21/1947, Gazette of 
North Rhine-Westphalia Ministry of Justice, 1947, 19/20, quoted on p. 668. ) 

The project deserves sincere appreciation. The full collection will be 
required especially for libraries and research institutions. Subsequent 
volumes should inform the reader of the eventual definite outcome, for 
example, after an appellate court ordered retrial by the lower court. If 
possible, he should also learn of the concrete developments following final 
judgment. How many of the death sentences imposed on physicians par- 
ticipating in the notorious mass Killings dubbed “euthanasia” were carried 
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out? How many of those otherwise convicted were pardoned, or had their 


sentences reduced? 
Jonn H. E. FreD 


Voting in the Security Council. By Sydney D. Bailey. Bloomington and 
London: Indiana University Press, 1970. pp. xii, 275. Index. $10.00. 


This is a valuable and comprehensive survey of the practice of the Se- 
_ curity Council in the field of voting in all its aspects. Its author has written 
already well-known works on the General Assembly and the Secretariat 
of the United Nations; he promises two other volumes on other aspects of 
the procedure and practice of the Council and the réle of the Council in 
its primary responsibility for maintaining international peace and security. 
Many articles have been written on specific aspects or incidents in the 
practice of the Security Council, and there was an early general account 
in “Voting and the Handling of Disputes in the Security Council” by Pro- 
fessor Jiménez de Aréchaga in 1950; the Repertories of the United Nations 
give only piecemeal material. It is therefore very useful to have a work 
which draws together the practice of the Security Council and presents it 
in so complete a manner. The main text, which necessarily devotes much 
attention to the veto, is well complemented by very full Appendices con- 
taining tables of decisions and extracts irom texts. 

The conclusions reached are firmly based on a detailed study of the ac- 
tions of the Security Council, but it might have been even more interesting 
if the author had given us also the benefit of his further thinking on the 
implications of some of the newer or more unexpected aspects of Security 
Council practice. For example, in his discussion of consensus on pages 
75 to 83 he does not suggest why a consensus may be more acceptable to 
the Members of the Security Council in particular instances than a vote. 
To take an instance which he cites, was the consensus of December 8, 
1967, adopted in this form because this enabled the Members of the Coun- 
cil to identify themselves less closely with the action of the Security Coun- 
cil and thus avoid prejudicing their positions on the underlying point of 
principle on peacekeeping procedures, and in particular on whether the 
authority to increase observers lies with the Secretary General or only with 
the Security Council? Such a motive would be different from that which 
leads governments to favor the procedure by consensus in the work by the 
General Assembly on questions of international law, such as the Prin- 
ciples concerning Friendly Relations and Co-operation among States, which 
is referred to in Appendix 7. In the same way one would welcome some 
further comments on the increasing tendency of the Security Council to 
be blocked by the number of abstentions rather than the application of 
the veto, which is dealt with only very briefly at pages 73 to 74. 

When the fare at the banquet is so good, it is churlish to ask for fur- 
ther courses. It is by way of compliment to what has fallen from the 
author’s pen that the present reviewer asks for more. It may be that some 
of these matters will be dealt with in the two further volumes which are 
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promised, which will together constitute an invaluable account of the 
work of this most important organ of the United Nations. 
h H. G. Darwin 


Dag Hammarskjölds United Nations. By Mark W. Zacher. New York and 
London: Columbia University Press, 1970. pp. xiv, 295. Bibliography. 
Index. $7.00. 


Dag Hammarskjöld was both theoretician and prime mover in develop- 
ing the political function of the United Nations and, more particularly, 
elaborating a rôle for the Secretary General in preventive diplomacy and 
peacekeeping. During his eight and one-half-year tenure (1953-1961) 
diplomatic action on major international crises—Chinese Communist im- 
prisonment of American fliers, nationalization of the Suez Canal, the 1956 
Suez war, the Middle East crisis of 1958, United Nations involvement in 
the Congo—tended to center at the United Nations and more often than 
not because of his initiative. He was the first to see United Nations in- 
volvement as a means to insulating local conflict from big Power confronta- 
tion. He designed the machinery for consent-type peacekeeping which 
helped contain local conflicts in Kashmir, the Middle East, the Congo and 
Cyprus. 

The creative period of experimentation with U.N. diplomacy went into 
a decline with his tragic death nine years ago. Just in the past year or 
so has interest revived in the Secretary Generals diplomatic and peace- 
making rôle. Professor Zacher’s superb monograph on Hammarskjéld’s 
political doctrine is thus very timely. His book is a lucid and full-bodied 
codification and analysis of Hammarksjéld’s central concepts on the United 
Nations as an organization for political action and his strategies with re- 
spect to U.N. activities to promote peaceful settlement, control the use of 
force (peacekeeping), spur arms control and build the peace through eco- 
nomic and social activities. Naturally, the stress is on preventive diplomacy 
and peacekeeping. Zacher gives a highly stylized presentation, setting 
forth and explaining the basic propositions of Hammarskjéld’s doctrine, 
interpreting and documenting them from statements and unrecorded utter- 
ances, and citing cases in profuse detail to illustrate how doctrine fared 
in practice. Some may consider the treatment overly scholastic and exegeti- 
cal, but it has the great merit of orderliness and clarity and it brings 
to bear a wealth of case material on key questions in the study of political 
action by international organizations. I would hazard the guess that this 
book will be one of the most heavily used of the year, saving scholars 
many hours of primary research. It is extremely good value for the money. 

What is the lesson? We will never return to Hammarskjéld’s day, partly 
because his style was unique to the man, but mainly because the new po- 
litical configuration at the United Nations can no longer accommodate 
such wide discretion for the Secretary General. This is to be regretted, 
but it is a fact. Still there remains much room for maneuver. Ham- 
marskjéld casts a giant shadow of precedent and both his doctrine and 
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experience remain most relevant. The essence, as Zacher brings out so 
well, is that U.N. diplomacy and peacekeeping depend on a constant fine 
tuning of diplomatic action to the political tolerances, but that the Secre- 
tary General can use his not inconsiderable influence to stretch the possi- 
bilities of action. Hammarskjéld’s philosophy and tactics were to probe 
for the outer limits of the United Nations’ capacity—when in doubt to test 
what the traffic would bear. He was successful more often than not, partly 
because of his skill in shifting the basis of his political support and partly 
because (despite his messianic streak) he was credited with acting on be- 
half of a stronger United Nations and not for self-serving ends. His ap- 
proach was to construe as broadly as possible the generalized mandates 
he received from the Security Council and the General Assembly and the 
powers implicit in his office. When he considered the ends legitimate, he 
used. political power where he could find it. When the Soviets and their 
allies turned against him in the Congo he redressed the balance by appeal- 
ing to the deep interest of the Asians and Africans in the survival of the 
Congo and of the United Nations itself. In Lebanon he used his discretion 
to expand the observer force without an explicit authorization from the 
Security Council, because he correctly judged that this action was within 
the realm of political tolerance and was needed to carry out the United 
Nations’ purpose. 

In an echo of Hammarskjöld, U Thant recently explained to the Royal 
Commonwealth Society that in sending a personal representative to settle 
the Bahrain issue he had acted at the request of the parties and that pri- 
vate diplomacy in this case was to be preferred to discussion in the Secur- 
ity Council. It is to be hoped that Zacher’s monograph will help keep alive 
renewed interest in reactivating the latent peacemaking powers of the 
Secretary General. We are indebted to the author and the editors for an- 
other fine work in the series of Columbia University Studies in Interna- 
tional Organization. 

N. A. Pencovits 


The Majority of One: Towards a Theory of Regional Compatibility. By 
Minerva M. Etzioni. Beverly Hills, Calif.: Sage Publications, 1970. pp. 
238. $7.50. 


The “one” in the title of this book is the United States. The place where 
the majority prevails is in the Organization of American States. American 
domination in the O.A.S. and preference for a regional rather than a uni- 
versal forum in Hemispheric matters have combined to make the O.AS. 
“mcompatible” with the United Nations. Mrs. Etzioni traces the legisla- 
tive history of the peacekeeping and regionalism sections of the U.N. 
Charter (Articles 34, 35, 51, 52, 53, 54 and 103), and concludes that from 
“the push and pull of regionalist and universalist forces” an ambiguous 
formula emerged which could be construed to reconcile the two viewpoints 
“into a degree of compatible regionalism that preserved the ultimate re- 
sponsibility of the Security Council.” Following the theme developed by 
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Inis L. Claude, Jr., in his 1964 booklet on The O.AS., the U.N., and the 
United States, Mrs. Etzioni shows how potential compatibility, in which 
regional peacekeeping would be “effectively subordinate” to universal 
peacekeeping, developed into incompatibility, in which the “regional se- 
curity system ... effectively circumvented the veto of the United Nations 
Security Council.” 

Both authors attribute this development to the Cold War. Claude focuses 
on “the particular aspects of international political rivalry which affect the 
evolution of regional-global organizational patterns” and presents “a study 
of international organization and United States foreign policy.” Etzioni 
focuses on the impact which this evolution has had on the relative im- 
portance of the United Nations and the Organization of American States. 

The two studies complement one another. Claudes is one of interna- 
tional politics, while Etzioni’s is one of constitutional law. Consequently, 
the latter emphasizes juridical rather than political analysis and character- 
izes the Cuban missile crisis as one in which 


the need to bring about a politically workable solution as soon as pos- 
sible . . . meant that very little attention was given to the jurisdictional 
aspects of the question, the issues of universalism and regionalism, the 
nature of regional compatibility. The onrush of events obscured the 
underlying issues. 


Mrs, Etzioni makes a worthwhile contribution to the law of international 
organizations by developing a continuum based upon the threefold cate- 
gorization of universalism (“world peace is indivisible”), compatible re- 
gionalism (“the divisions of function and jurisdiction . . . are harmonious”), 
and incompatible regionalism (“giving priority to the resort to regional 
organization”). Her contribution to the study of politics is more modest. 
The term “downward transfer” which the author uses to designate the 
emergence of incompatibility is a pejorative rather than an explanation, and 
the bald label “pragmatic process” conveys little more than the passage of 
time. 

Conceding that “the record of O.A.S. performance has provided incom- 
patible regionalists with a strong arguing point,” Mrs. Etzioni concludes 
that instances of O.A.S. success which she describes are offset by the weak- 
ening of the United Nations and by “the damage done to [United States] 
relations with Latin America.” Moreover, the O.A.S. has become a 

political censor [which seeks] to oversee the internal political order of 
a country. This, together with a United States-inspired preference 
for rightist governments, has made the O.A.S. more ready to deal with 
threats to democracy from the left than from the right. 
The predilection in The Majority of One for less political, or at least more 
even-handed, intervention in Latin America and the preference for “the 
primacy of the United Nations” may seem somewhat wistful. But the au- 
thor cares. In the long run, if there is a long run, her views will probably 
prevail. 
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The book is well documented, but lacks an index. It contains its own 
review, in a thoughtful preface by Richard A. Falk. 
STANLEY V., ANDERSON 


The British Year Book of International Law, 1967. Vol. 42. Edited by Sir 
Humphrey Waldock and R. Y. Jennings. London, New York, Toronto: 
Oxford University Press, 1969. pp. viii, 378. Index. $14.00. 


In “The 1967 Protocol relating to the Status of Refugees and Some Ques- 
tions of the Law of Treaties,” Dr. P. Weis, Special Adviser, Office of the 
United Nations High Commissioner for Refugees, relates the formulation 
and adoption of the Protocol to several interesting questions of the law of 
treaties and the practice of the United Nations in “noting” or “approving” 
multilateral conventions. By Article I of the 1967 Protocol its parties “un- 
dertake to apply articles 2 to 34” of the 1951 Convention relating to the 
Status of Refugees not only to persons who had become refugees prior to 
1951 but to persons becoming refugees as a result of subsequent events. 
The text of the 1967 Protocol was not drafted at an international diplomatic 
conference or formulated by the United Nations General Assembly or Eco- 
nomic and Social Council but had apparently been prepared in the Office 
of the High Commissioner for Refugees after consultation with a repre- 
sentative selection of individual experts and after considering the observa- 
tions of certain governments, including parties to the 1951 Convention. 
The Economic and Social Council in 1966 “tcok note with approval” of 
the document containing the text thus formulated; and in 1967 a General 
Assembly resolution “takes note of the Protocol relating to the Status of 
Refugees” annexed to the Report of the High Commissioner and requests 
the Secretary General to transmit the text of the Protocol to states “with a 
view to enabling them to accede to the Protocol.” Although some question 
as to this procedure had been raised; the General Assembly adopted the 
resolution by a vote of 91-0-15. Weis correctly observes (p. 64): “What 
is, in fact adopted by the General Assembly is not the treaty but the text 
of the proposed treaty.” One should also note his comment (p. 63) that the 
1967 Protocol “is of a dual nature: as between States parties to the 1951 
Convention it is an inter se agreement; for States not parties to the Conven- 
tion it is an independent multilateral treaty.” A noteworthy feature of the 
study is the elaborate care taken by Dr. Weis to relate issues arising in 
connection with the Protocol to the 1966 draft of the International Law 
Commission on the Law of Treaties which survives in the Vienna Conven- 
tion on the Law of Treaties. 

The law of the Charter is discussed by Dr. Theodor Meron in “Budget 
Approval by the General Assembly of the United Nations: Duty or 
Discretion?”, where he concludes that, although the General Assembly 
has the “power” not to approve necessary appropriations, it has no legal 
right to prevent the United Nations from meeting obligations incurred by 
the principal organs acting within the limits of their authority. 


430 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol, 65 


Dr. F. A. Mann contributes two articles characterized by his profound 
legal knowledge and his trenchant style: “State Contracts and International 
Arbitration” and “International Corporations and National Law.” Dr. Ian 
Brownlie writes of “The Justiciability of Disputes and Issues in Interna- 
tional Relations”; J. E. S. Fawcett on “The Judicial Committee of the Privy 
Council and International Law”; Dr. Mitchell Akehurst a noteworthy con- 
temporary study of “Enforcement Action by Regional Agencies, with Special 
Reference to the Organization of American States.” Professor D. P. O’Con- 
nell contributes an historical study of the refusal to ratify the Treaty of 
Regensburg in 1630. Notes by K. Lipstein on “Proof of Foreign Law,” by 
A. Samuels on “Crimes Committed on Board Aircraft,” and by H. G. Darwin 
on “The Outer Space Treaty” add to the value of the volume. Decisions 
of British courts on questions of international law in 1967 and decisions 
of the Court of Justice of the European Communities during the same year 
are reviewed. The British Year Book has always taken seriously its Re- 
views of Books and the current volume contains reviews of superior quality. 

Hersert W. Briccs 


BRIEFER NOTICES 


Drei sowjetische Beiträge zur Vilkerrechtslehre. University of Kiel, In- 
stitute for International Law, Vol. 59. G. I. Tunkin: Grundlagen des 
Modernen Volkerrechts; Der Ideologische Kampf und das Völkerrecht; 
D. B. Lewin: Grundprobleme des Modernen Volkerrechts. Introduction 
by Dr. Eberhard Menzel. (Hamburg: Hansischer Gildenverlag, Joachim 
Heitmann & Co., 1969. pp. xl, 479. Index. DM. 68, cloth; DM. 47.60, 
paper.) The publication under review is one of a Series published by the 
University of Kiel. Its purpose is to provide the German student and 
reader with a full picture of contemporary tendencies in the Soviet theory 
of international law. Both Professors Tunkin and Lewin are in their sixties 
and belong to that generation of Soviet jurists which is the product of 
Soviet education, while their active life has spanned the most important 
periods in Soviet history. Both of them have had distinguished careers 
and have written a good deal, and both in their own manner have con- 
tributed to the formulation of key legal concepts intimately connected with 
Soviet foreign policy. Professor Tunkin combined teaching and writing 
with his work in the Ministry of Foreign Affairs of the U.S.S.R. He was 
President of the Soviet International Law Association, represented the 
Soviet Union at international conferences, and was a member of the Inter- 
national Law Commission, where he became known as an imaginative and 
skillful spokesman for the Socialist science of international law. His main 
achievement was the legal formulation of the doctrine of peaceful co- 
existence, a key concept in Soviet diplomatic practice, and his two con- 
tributions to the volume (opening and concluding) demonstrate the dis- 
tance this concept (originated under Khrushchev) has traveled in the course 
of the decade (1957-1967). 

Professor Lewin’s background is less spectacular, although his achieve- 
ments as a teacher and writer are no less important. He has written pro- 
lifically, and after a long and successful academic career became profes- 
sor of international law at Moscow University, where he is the colleague 
of Professor Tunkin. His treatise, included in the book under review, is 
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less an essay (which Tunkin’s works are) and more in the nature of a 
treatment of modern international law understood as a system of doctrines 
for contemporary use. Although written by a teacher and a member of 
the academe in the full sense, it reflects great attention to the needs of 
Soviet diplomacy and is therefore of great interest to all those who would 
seek a key to the understanding of Soviet foreign policy. 

The translators, Dr. Peter Rossbacher, Dr. Dietrich Frenzke and Dr. 
Hubert Rodinger, have done an excellent job, and all those who know 
German and are not conversant with Russian may use this book with con- 
fidence as conveying not only the literal sense of the writings of two Soviet 
authors, but also the flavor of Soviet legal reasoning. 

KAZIMIERZ GRZYBOWSKI 


Rechtsprobleme der Beseitigung radioaktiver Abfälle in das Meer [Legal 
Problems Connected with the Disposal of Radioactive Wastes into the 
Seas]. By Norbert Pelzer. (Göttingen: Institut für Völkerrecht, 1970. 
pp. xliv, 216. Index. DM. 33.) This work, Volume 41 in the Gottingen 
Studies in International Economic and Atomic Energy Law, is a scholarly, 
extremely valuable and fully documented contribution toward a solution 
of a growing global problem. The author initially analyzes the nature and 
extent of the problem of radioactive pollution and then proceeds to study 
that pollution in the light both of international law (customary as well as 
conventional) and of the domestic law of the countries involved in such 
pollution, citing the specific legislation of eight states and covering others 
through a general discussion. The regulations issued by the U. S. Atomic 
Energy Commission are singled out for special commendation, even though 
the author concedes that they do not cover all likely contingencies. Care- 
ful analysis is given of the special problems encountered in territorial 
waters and the continental shelf. 

The final portion of the volume deals with the knotty problem of future 
regulation. Pelzer rejects, with well-founded reasoning, the authority of a 
new global international agency whose recommendations would be incor- 
porated on a voluntary basis into domestic legislation, as well as the idea 
that an already existing universal international organization (U.N.?) should 
issue obligatory regulations concerning the disposal of radioactive wastes 
into the seas. Consequentially he favors a world-wide international con- 
vention, analogous to the recent treaties on the seas and diplomatic rela- 
tions, following a conference of states. He believes, however, that a regu- 
latory convention would require the inclusion of workable enforcement 
procedures; otherwise, the treaty would represent merely an exercise lead- 
ing to global frustration. The convention would also have to be preceded, 
according to Pelzer’s reasoned view, by substantial research in the natural 
sciences in order to determine, more precisely than is the case today, the 
impact of radioactive pollution on the current and future ecology of the 
world’s oceans. 

Pelzer’s volume is based on a most comprehensive documentation, drawn 
from relevant private and official sources published in all the countries 
most directly concerned with the problem, with special emphasis on the 
well-known Rousseau Report (“Legal Implications of Disposal of Radio- 
active Wastes into the Seas,” IAEA, 1963). The book is strongly recom- 
mended both as a sourcebook on the pollution of the seas and as a stimu- 
lating base from which future legal studies may originate. 

GERHARD VON GLAHN 
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The Inter-American Commission on Human Rights. By Anna P. Schrei- 
ber. (New York: Humanities Press, Inc.; Leiden: A. W. Sijthoff, 1970. pp. 
187. Index. $6.00; Fl. 19.) This study presents an extremely well-written 
account and thoughtful evaluation of the little-known work of the Inter- 
American Commission on Human Rights. Mrs. Schreiber traces both the 
legislative history of the statute creating the Commission and the gradual 
development of its powers. Although the American states were quick to 
approve in 1948 a high-sounding “American Declaration of the Rights and 
Duties of Man,” they were extremely reluctant to accept a binding con- 
vention or any forma] machinery for the protection and implementation of 
such rigats and duties. The principle of non-intervention in domestic 
affairs was too highly regarded by most American states to permit anything 
like the European Convention for the Protection of Human Rights and 
Fundamental Freedoms or the international machinery provided for its 
enforcement. Instead, the original statute establishing the Commission, as 
first adopted by the Council of the O.A.S., gave it only the most general 
and apparently innocuous authority to make studies with regard to the 
status of human rights in the American states and to “make recommenda- 
tions to the governments of the member states in general . . . for the adop- 
tion of progressive measures in favor of human rights . . . and appropriate 
measures to further the faithful observance of those rights.” Apparently 
the framers of the original enactment deliberately withheld authority to 
entertain and investigate particular complaints of violations of human rights. 
Nevertheless, the Commission early in its career began to entertain and 
circumspectly to investigate individual complaints, asking governments to 
respond to them and even holding hearings on their merits when the cir- 
cumstances seemed propitious. By a foo mixture of threats of public 
exposure and promises of confidential treatment, the Commission induced 
several o2 the governments involved to respond to the merits of the com- 
plaints. This practice gradually became sufficiently accepted, even though 
it was apparently not originally contemplated by the drafters of the statute, 
so that tnere was no opposition to revision of the statute in 1966 to 
authorize explicitly investigation of individual complaints and representa- 
tions regarding them to the governments concerned. 

This dces not mean that Mrs. Schreiber paints an optimistic or exhilarat- 
ing pictu-e of the effectiveness of the Commission’s representations. De- 
tailed studies of several different situations indicate that the results varied 
considerably, depending upon a variety of internal and external forces 
quite ind=pendent of the Commission itself. In the Dominican Republic, 
for example, the Commission was notably effective in mitigating the whole- 
sale invasion of personal rights which threatened to engulf the country in 
1965-1966; this effectiveness was undoubtedly, Mrs. Schreiber speculates, 

attially attributable to the presence and support of substantial military 
orces of che United States. At the opposite extreme, in the case of alleged 
violations of human rights by the Castro régime in Cuba, the Commission 
received tardly the respect of an answer, except for an occasional blunt 
denial of its jurisdiction or authority to inquire at all. From Haiti and 
Guatemala, on the other hand, the Commission received “a thin facade 
of response” to its requests for information but no substantial degree of 
co-operation. Nevertheless, Mrs. Schreiber speculates that the reports of 
the Commission, presenting both the individual complaints and the inade- 
quate responses, “may have helped to persuade other American govern- 
ments to ooperate with the Commission to avoid similar exposure.” (P. 
117. 

i conclusion Mrs. Schreiber wisely points out that the experience of the 
Inter-American Commission helps to illustrate the variety of approaches 
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that may be necessary in order to make any significant headway in the ad- 
vancement of human rights. More tentative and less ambitious than the 
European Community system for the protection of human rights, yet more 
concrete and demanding than any United Nations effort thus far, the inter- 
American system may be the best adapted to its own peculiar situation. 
Hopefully it may eventually develop into something more like the European 
system, while at the same time suggesting to other regions one way of 
getting started on the long hard road toward some realistic international 
protection of human rights. 
NATHANIEL L. NATHANSON 


Regimen Constitucional de los Tratados. By Jorge Reinaldo A. Vanossi. 
(Buenos Aires: Editorial El Coloquio, 1969. pp. 301.) It is to be expected 
that scholars in other countries with more or less rigid constitutions should 
be beset with the same controversial issues that arise under our own docu- 
ment of 1789. In this slender volume a brilliant young Argentine scholar 
tackles the problems that confront his own country and gives us an ex- 
position, section by section, of the supremacy of the Constitution; of the 
place of treaties in the Federal system; of the relation between President 
and Congress; of the Constitutional status of executive agreements; of the 
principles of pacta sunt servanda and rebus sic stantibus; and a special item 
on a concordat with the Holy See. 

The numerous comparisons made with the situation of treaties in the 
United States would be well worth translating, for the author has interest- 
ing comments to make. . His analysis of Missouri v. Holland is particularly 
interesting, presenting the conflict between the local jurisdiction of the 
State and the Federal control over foreign affairs. The study, it happens, 
was finished before the publication of the Vierna Convention on the Law 
of Treaties, which now raises a number of points for discussion. 

The author is to be congratulated on a scholarly piece of research, pre- 
sented in stimulating form, well worthy of the praise bestowed upon it in 
the Preface by one of Argentina’s leading jurists, Dr. Segundo V. Linares 


Quintana. 
C. G. FENWICK 


International Organization and Integration. Edited by H. F. Van Pan- 
huys and others. Foreword by Philip C. Jessup. (Deventer: Æ. E. 
Kluwer; Leiden: A. W. Sijthoff, 1968. pp. xxviii, 1142. Index. FI. 70.) 
If the late Judge Manley O. Hudson hailed the publication of the United 
Nations Textbook, the predecessor of the book under review, “with great 
joy,” considering it “essential for our day,” how much more would he have 
greeted the present publication which is incomparably vaster in scope 
and coverage, more developed in detail and systematically and skillfully 
executed. This is not only a revision of a very useful collection of texts 
but a reformatio capitis et membrorum, and by no means a reformatio in 
peius. On the contrary, as Judge Philip C. Jessup points out in his Fore- 
word, there is “no other comparable collection of the fundamental texts 
which participants in and students of international organization need to 
have at their desks for convenient and immediate consultation.” 

The subtitle of the book, “A collection of the texts of documents relat- 
ing to the United Nations, its related agencies and regional international 
organizations, with annotations,’ adequately describes its contents in broad 
terms but does not convey an idea of the richness of the material covered. 
Book One on the United Nations contains selected documents preceding 
the latter, the Charter and the Statute, the Rules of Procedure of the U.N, 
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organs, staff regulations, the headquarters and privileges agreements, texts 
concerning the various functions of the U.N., including the International 
Law Commission and its work, as well as the vast economic development 
program. Book Two on regional organizations documents the European 
Community, other Western European and Atlantic organizations, Eastern 
Europe, the Middle East, Africa, the Western Hemisphere and the Far 
East. The annotations, in the words of Judge Jessup, “provide a guide to 
further research or themselves furnish adequate explanatory background.” 
The editors are to be congratulated upon the production of this standard 
reference work. What is needed now is a companion volume containin 
an equally useful and needed collection of texts in the field of internation 


law in general. 
SALO ENGEL 


The United Nations in a Changing World. By J. A. C. Gutteridge. 
(Manchester, England: Manchester University Press, 1969; Dobbs Ferry, 
N. Y.: Oceana Publications, 1970. pp. vii, 111. Index. $5.00.) This is a 
series of lectures given by Miss Gutteridge at the University of Manchester. 
The author served from 1961 to 1964 as legal adviser to the United King- 
dom Permanent Delegation to the United Nations. The purpose of the 
lectures—-and of the book— is “to consider in general how far the United 
Nations’ charter, which was drawn up to meet the needs of the international 
community as they were foreseen in 1945, is able without amendment to 
meet the needs of the greatly expanded international community at the 
present day.” (P. 1.) The author accepts the “dynamic” view of the 
United Nations. Her test of the legal validity of any new development 
or any action by the Organization or one of its organs is that “the action 
or development must not be precluded by any express provisions of the 
charter, and it must be action which -is necessary to carry out the Purposes 
of the Organisation as these are set out in article 1 of the charter.” (P. 8.) 
She thus aligns herself with the majority opinion of the Court in the Cer- 
tain Expenses case, and against the view expressed by Judge Winiarski in 
his dissenting opinion. Dealing specifically with certain developments re- 
lating to the maintenance of international peace and security, non-self- 
governing territories and economic co-operation, she explains how the 
Charter has been interpreted, by the great majority at least, to permit ac- 
tivity which the written Charter does not expressly permit. That these 
developments have the same legal validity as Charter amendments specifi- 
cally authorizing them is a proposition that all Members of the United 
Nations obviously are not equally ready to accept. 

M. GoopricH 


Charter of the United Nations: Commentary and Documents. Third and 
Revised Edition. By Leland M. Goodrich, Edvard Hambro and Anne 
Patricia Simons. (New York and London: Columbia University Press, 
1969. pp. xxiv, 732. Index. $22.00.) Most readers of this JOURNAL are 
probably familiar with the second (1949) edition of this important work 
which interprets each article of the United Nations Charter in the light of 
subsequent practice. This third and revised edition contains an additional 
100 pages of commentary not in the second edition. The bibliography 

rovided in the second edition has been dropped, but the footnotes of the 
third edition provide a source of bibliographical references. The cut-off 
date of the revision is January 1, 1966, though footnotes in some cases refer 
to important changes of practice after that date. In one sense, a book 


1 See review in 44 A.J.I.L. 430 (1950). 
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such as this is bound to be dated as soon as it is published. The mark of 
its value is that it remains very useful. 
J. S. NYE 


Rechtsprechungssammlung zum Europarecht. II. Ergänzungslieferung 
1961/62. Edited by Hans Dölle and Konrad Zweigert. (Tübingen: J. C. B. 
Mohr (Paul Siebeck), 1970. Loose-leaf.) This loose-leaf publication is 
the first Supplement to the first volume of the Rechtsprechungssammlung 
zum Europarecht, published in 1966 and reviewed in Volume 62, p. 536, of 
this JouRNAL (1968). That volume covered the years up to the end of 1960. 
The present Supplement comprises the case law from 1960 to 1962. The 
editors have consistently followed their dual purpose: to furnish as complete 
as possible a survey of the decisions on the law of the European Com- 
munities, and to make this material easily accessible through a sophisticated 
systematization. This aid to research is especially valuable because it in- 
cludes the decisions of the national courts of the Member States, which are 
widely scattered in international and national law reports. 

All that has been said in praise of the first volume by this reviewer ap- 
plies to the Supplement as well. The only thing that remains to be desired 
is a key to the numerous abbreviations occurring in the headlines and the 
texts. The Index to all the cases reported in both parts, which is arranged 
chronologically and according to countries and European Community 
courts, is highly welcome, just as is the enlarged subject index. The Edi- 
tors are striving to bring the collection up to date in the near future. They 
deserve to be cheered on in the pursuit of their laborious project. 

M. MAGDALENA ScHOCH 


Yugoslavia and the Nonaligned World. By Alvin Z. Rubinstein. (Prince- 
ton, N. J.: Princeton University Press, 1970. pp. xvi, 354. Bibliography. 
Index. $11.00.) This is another addition to the long shelf of books on 
Yugoslavia. Its novelty consists in the survey of Yugoslav foreign policy 
(1948-1969) from the point of view of Yugoslav relations with the un- 
committed countries of the Third World. The author is fully cognizant of 
the fact that the Yugoslav or any other non-alignment presupposes the 
existence of mutually competitive great Powers. He has interwoven his 
story of Yugoslavia as an uncommitted state within the canvas of Yugoslav 
relations with the Soviet Union, the United States, China and their respec- 
tive friends and allies. 

He views the Yugoslav policy with an undisguised, though not uncritical, 
sympathy. His main thesis is that the close and friendly relations with the 
uncommitted non-European countries helped Yugoslavia, excommunicated 
by Stalin but unwilling to become an ally of the West, to find its place in 
the world. One could add that the normalization of relations with the 
post-Stalinist Russia also contributed to the success of Yugoslav efforts to 
remain uncommitted, The author admits that the Yugoslav earlier ex- 
pectation of the emergence of a more or less united international front of 
unaligned countries and hence of their growing weight in international 
politics has not been vindicated by actual events. What remains today is 
Yugoslav friendly relations with the Third World and, more important, 
Yugoslav ability to counter-balance Soviet pressure with Western support 
and vice versa. Yugoslavia has remained independent. 

The skillful Yugoslav diplomacy of non-commitment has won new laurels 
in the period of time that has followed the date of the publication of the 
book. Belgrade succeeded in improving its relations with Moscow after 
the chill caused by the Soviet intervention in Czechoslovakia, in being 


436 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 65 


visited by the President of the United States, and, perhaps not surprisingly, 
in improving for the first time its relations with Peking and Tirana. 

This book, though made unnecessarily long by a number of repetitions, 
is undoubtedly a very useful contribution to a better understanding not 
only of Yugoslav foreign policy but also of the contemporary patterns of 
general international politics. 

W. W. Koutsxr 


Völkerrechtliche Aspekte des Heiligen Römischen Reiches nach 1648. 
By Albrecht Randelzhofer. (Berlin and Munich: Duncker & Humblot, 
1967. pp. 324. Index. DM. 44.60.) The author of the present most 
valuable monograph pursues two purposes. In the first place he tries to 
show that the traditional approach to the study of the constitutional struc- 
ture of the Holy Roman Empire, insofar as it was based on the assumption 
that the Empire was a state, has been wrong. He convincingly proves that 
the Empire, particularly in the form which it was given by the Westphalian 
Peace of 1648, cannot be classified as a state but must rather be looked 
upon as an example of what in modern terminology is called a regional 
international ET True, there are hints of such a conception in 
James Bryce’s classical treatise on The Holy Roman Empire, as well as 
in other writings. But in none of them has the international character of 
the Empire been so fully elaborated as in the present book. In the second 
place, the author establishes the relevance of the study of the principles 
and institutions of the Holy Roman Empire to an understanding of the 
problems of modern international organization. Randelzhofer’s monograph 
therefore has much more than a purely antiquarian interest. In linking the 
older form of international organization with the modern forms, the author 
never loses sight of the dissimilarities. He rightly traces them chiefly to 
the fact that the Holy Roman Empire after 1648 was the result of a process 
of political disintegration, while the modern international institutions are 
inspired by the intention of attaining a closer political integration of the 
modern community of sovereign states. He also clearly realizes, and suc- 
cessfully avoids, the dangers inherent in the aren of the same legal 
and political notions to structures of different historical ages. The author 
is greatly helped in his undertaking by his familiarity with a wide range 
of the pertinent material, old and modern, as is attested both by the text 
and the bibliography. 

Erica Hua 


Annales d Etudes Internationales, 1970. Alumni Association of the Grad- 
uate Institute of International Studies. (Geneva: 1970. pp. 245. Fr. 250; 
$5.00.) There is no lack of yearbooks and no dearth of quarterlies for the 
publication of essays in international affairs. So why this new publication? 
According to its Preface, it is designed to permit the “international com- 
munity” comprising the students, the alumni, the professors and temporary 
lecturers of the Geneva Graduate Institute of International Studies to con- 
tinue the exchange of views which they have started at the Institute. 

To judge from this first issue of the Annales, the views expressed therein 
deserve to be expressed not only for the members of this community but 
for the public in general. The quality of the contributions, in French and 
in English, is very high throughout. This “Ancien” has been particularly 
impressed by the essays in international organization, including: C. Wilfred 
Jenks, “Universality and Ideology in the ILO” (this essay by the present 
Director General of the ILO is especially timely in view of the lamentable 
decision of Congress to withhold from the Organization part of the Ameri- 
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can assessment); G. A. Codding, “The Relationship of the League and the 
U.N. with the Independent Agencies: A Comparison’; P. Guggenheim, 
“L'organisation de lopinion publique dans la communauté internationale”; 
J. Freymond, “La crise du systéme international”; and R. T. White, “Re- 
gionalism vs. Universalism in the League of Nations.” However, in singling 
out these papers the reviewer does not mean to minimize the value of the 
others in the field of international organization or those in diplomatic his- 
tory and international economics. 

To present a real exchange of views the reviewer would like to suggest 
that future issues deal with the different aspects of one particular topic. In 
view of the quality and number of potential contributors it should not be 
difficult to organize such symposia. 

SALO ENGEL 
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OFFICIAL DOCUMENTS 
AERIAL HIJACKING 


CONVENTION FOR. THE SUPPRESSION OF UNLAWFUL 
SEIZURE OF AIRCRAFT 


Signed at The Hague, December 16, 1970 ° 


PREAMBLE 
Tae STATES PARTIES TO THIS CONVENTION 


Consmeninc that unlawful acts of seizure or exercise of control of aircraft 
in flight jeopardize the safety of persons and property, seriously affect the 
operation of air services, and undermine the confidence of the peoples of 
the world in the safety of civil aviation; 

ConsmDEerinc that the occurrence of such acts is a matter of grave concern; 

Conswerine that, for the purpose of deterring such acts, there is an 
urgent need to provide appropriate measures for punishment of offenders; 

Have AGREED AS FoLLows: 


ARTICLE 1 


Any person who on board an aircraft in flight: 
(a) unlawfully, by force or threat thereof, or by any other form of in- 
timidation, seizes, or exercises contro! of, that aircraft, or attempts to per- 
form any such act, or 
(b) is an accomplice of a person who performs or attempts to perform 
any such act 

commits an offence (hereinafter referred to as “the offence” ). 


ARTICLE 2 


Each Contracting State undertakes to make the offence punishable by 
severe penalties. 


ARTICLE 3 


1. For the purposes of this Convention, an aircraft is considered to be in 
fight at any time from the moment when all its external doors are closed 
following embarkation until the moment when any such door is opened for 
disembarkation. In the case of a forced landing, the flight shall be deemed 
to continue until the competent authorities take over the responsibility for 
the aircraft and for persons and property on board. 

2, This Convention shall not apply to aircraft used in military, customs 
or police services. 


® 64 Dept. of State Bulletin 53 (1971); 10 Int. Legal Materials 133 (1971). Opened 
for additional signatures in London, Moscow and Washington, Jan. 1, 1971. 
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3. This Convention shall apply only if the place of take-off or the place 
of actual landing of the aircraft on board which the offence is committed 
is situated outside the territory of the state of registration of that aircraft; 
it shall be immaterial whether the aircraft is engaged in an international or 
domestic flight. 

4, In the cases mentioned in Article 5, this Convention shall not apply if 
the place of take-off and the place of actual landing of the aircraft on board 
which the offence is committed are situated within the territory of the same 
state where that state is one of those referred to in that article. 

5. Notwithstanding paragraphs 3 and 4 of this article, Articles 6, 7, 8 
and 10 shall apply whatever the place of take-off or the place of actual 
landing of the aircraft, if the offender or the alleged offender is found in the 
territory of a state other than the state of registration of that aircraft. 


ARTICLE 4 


1. Each Contracting State shall take such measures as may be necessary 
to establish its jurisdiction over the offence and any other act of violence 
against passengers or crew committed by the alleged offender in connection 
with the offence, in the following cases: 

(a) when the offence is committed on board an aircraft registered in that 

state; 

(b) when the aircraft on board which the offence is committed lands in 

its territory with the alleged offender still on board; 

(c) when the offence is committed on board an aircraft leased without 

crew to a lessee who has his principal place of business or, if the lessee 

has no such place of business, his permanent residence, in that state. 

2. Each Contracting State shall likewise take such measures as may be 
necessary to establish its jurisdiction over the offence in the case where the 
alleged offender is present in its territory and it does not extradite him 
pursuant to Article 8 to any of the states menticned in paragraph 1 of this 
article. 

3. This Convention does not exclude any criminal jurisdiction exercised 
in accordance with national law. 


ABTICLE 5 


The Contracting States which establish joint air transport operating 
organizations or international operating agencies, which operate aircraft 
which are subject to joint or international registration shall, by appropriate 
means, designate for each aircraft the state among them which shall exercise 
the jurisdiction and have the attributes of the state of registration for the 
purpose of this Convention and shall give notice thereof to the International 
Civil Aviation Organization which shall communicate the notice to all States 
Parties to this Convention. 


ARTICLE 6 


i, Upon being satisfied that the circumstances so warrant, any Con- 
tracting State in the territory of which the offender or the alleged offender 
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is present, shall take him into custody or take other measures to ensure his 
presence. The custody and other measures shall be as provided in the law 
of that state but may only be continued for such time as is necessary to 
enable any criminal or extradition proceedings to be instituted. 

2. Such state shall immediately make a preliminary enquiry into the facts. 

3. Any person in custody pursuant to paragraph 1 of this article shall be 
assisted in communicating immediately with the nearest appropriate rep- 
resentative of the state of which he is a national. 

4, When a state, pursuant to this article, has taken a person into custody, 
it shall immediately notify the state of registration of the aircraft, the state 
mentioned in Article 4, paragraph 1(c), the state of nationality of the de- 
tained person and, if it considers it advisable, any other interested states of 
the fact that such person is in custody and of the circumstances which 
warrant his detention. The state which makes the preliminary enquiry 
contemplated in paragraph 2 of this article shall promptly report its findings 
to the said states and shall indicate whether it intends to exercise jurisdiction. 


ARTICLE 7 


The Contracting State in the territory of which the alleged offender is 
found shall, if it does not extradite him, be obliged, without exception 
whatsoever and whether or not the offence was committed in its territory, 
to submit the case to its competent authorities for the purpose of prosecu- 
tion. 

Those authorities shall take their decision in the same manner as in the 
case of any ordinary offence of a serious nature under the law of that state. 


ARTICLE 8 


1. The offence shall be deemed to be included as an extraditable offence 
in any extradition treaty existing between Contracting States. Contracting 
States undertake to include the offence as an extraditable offence in every 
extradition treaty to be concluded between them. 

2. If a Contracting State which makes extradition conditional on the 
existence of a treaty receives a request for extradition from another Con- 
tracting State with which it has no extradition treaty, it may at its option 
consider this Convention as the legal basis for extradition in respect of the 
offence. Extradition shall be subject to the other conditions provided by 
the law of the requested state. 

3. Contracting States which do not make extradition conditional on the 
existence of a treaty shall recognize the offence as an extraditable offence 
between themselves subject to the conditions provided by the law of the 
requested state. 

4, The offence shall be treated, for the purpose of extradition between 
Contracting States, as if it had been committed not only in the place in 
which it occurred but also in the territories of the states required to establish 
their jurisdiction in accordance with Article 4, paragraph 1. 
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ARTICLE 9 

1. When any of the acts mentioned in Article 1(a) has occurred or is 
about to occur, Contracting States shall take all appropriate measures to 
restore control of the aircraft to its lawful commander or to preserve his 
control of the aircraft. 

2. In the cases contemplated by the preceding paragraph, any Contract- 
ing State in which the aircraft or its passengers or crew are present shall 
facilitate the continuation of the journey of the passengers and crew as 
soon as practicable, and shall without delay return the aircraft and its cargo 
to the persons lawfully entitled to possession. 


ARTICLE 10 


l. Contracting States shall afford one another the greatest measure of 
assistance in connection with criminal proceedings brought in respect of 
the offence and other acts mentioned in Article 4. The law of the state 
requested shall apply in all cases. 

2. The provisions of paragraph 1 of this article shall not affect obligations 
under any other treaty, bilateral or multilateral, which governs or will 
govern, in whole or in part, mutual assistance in criminal matters. 


ARTICLE ll 


Each Contracting State shall in accordance with its national law report 
to the Council of the International Civil Aviation Organization as promptly 
as possible any relevant information in its possession concerning: 


(a) the circumstances of the offence; 

(b) the action taken pursuant to Article 9; 

(c) the measures taken in relation to the offender or the alleged offender, 
and, in particular, the results of any extradition proceedings or other 
legal proceedings. 


ARTICLE 12 


1, Any dispute between two or more Contracting States concerning the 
interpretation or application of this Convention which cannot be settled 
through negotiation, shall, at the request of one of them, be submitted to 
arbitration. If within six months from the date of the request for arbitration 
the parties are unable to agree on the organization of the arbitration, any 
one of those parties may refer the dispute to the International Court of 
Justice by request in conformity with the Statute of the Court. 

2, Each state may at the time of signature or ratification of this Conven- 
tion or accession thereto, declare that it does not consider itself bound by 
the preceding paragraph. The other Contracting States shall not be bound 
by the preceding paragraph with respect to any Contracting State having 
made such a reservation. 

3. Any Contracting State having made a reservation in accordance with 
the preceding paragraph may at any time withdraw this reservation by 
notification to the depositary governments. 
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ARTICLE 13 


1, This Convention shall be open for signature at The Hague on 16 
December 1970, by states participating in the International Conference on 
Air Law held at The Hague from 1 to 16 December 1970 (hereinafter 
referred to as The Hague Conference). After 31 December 1970, the Con- 
vention shall be open to all states for signature in Moscow, London and 
Washington. Any state which does not sign this Convention before its 
entry into force in accordance with paragraph 3 of this article may accede 
to it at any time. 

2. This Convention shtll be subject to ratification by the signatory states. 
Instruments of ratification and instruments of accession shall be deposited 
with the Governments of the Union of Soviet Socialist Republics, the United 
Kingdom of Great Britain and Northern Ireland, and the United States of 
America, which are hereby designated the depositary governments. 

3. This Convention shall enter into force thirty days following the date 
of the deposit of instruments of ratification by ten states signatory to this 
Convention which participated in The Hague Conference. 

4, For other states, this Convention shall enter into force on the date of 
entry into force of this Convention in accordance with paragraph 3 of this 
article, or thirty days following the date of deposit of their instruments of 
ratification or accession, whichever is later. 

5. The depositary governments shall promptly inform all signatory and 
acceding states of the date of each signature, the date of deposit of each 
instrument of ratification or accession, the date of entry into force of this 
Convention, and other notices. 

6. As soon as this Convention comes into force, it shall be registered by 
the depositary governments pursuant to Article 102 of the Charter of the 
United Nations and pursuant to Article 83 of the Convention on Inter- 
national Civil Aviation (Chicago, 1944). 


ARTICLE 14 
1. Any Contracting State may denounce this Convention by written 
notification to the depositary governments. 
2. Denunciation shall take effect six months following the date on which 
notification is received by the depositary governments. 


In Wrrness Wuereor the undersigned Plenipotentiaries, being duly 
authorised thereto by their Governments, have signed this Convention. 

Done at The Hague, this sixteenth day of December, one thousand nine 
hundred and seventy, in three originals, each being drawn up in four 
authentic texts in the English, French, Russian and Spanish languages. 


[Signed at The Hague Dec. 16, 1970, on behalf of: Afghanistan, Argentina, 
Barbados, Belgium, Brazil, Bulgaria, Byelorussian Soviet Socialist Republic, 
Cambodia, Canada, China, Colombia, Costa Rica, Czechoslovakia, Den- 
mark, El Salvador, Ethiopia, France, Gabon, Germany, Ghana, Greece, 
Guatemala, Hungary, Indonesia, Iran, Israel, Italy, Jamaica, Japan, Luxem- 
bourg, Malaysia, Mexico, Netherlands, Panama, Philippines, Poland, Por- 
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tugal, Rwanda, South Africa, Sweden, Switzerland, Thailand, Trinidad, 
Turkey, Ukrainian Soviet Socialist Republic, Union of Soviet Socialist 
Republics, United Kingdom, United States, Venezuela, Yugoslavia; signed at 
Washington on behalf of: Finland ‘Jan. 8, 1971), Laos (Feb. 16, 1971), 
Niger (Feb. 19, 1971).] 


UNITED NATIONS SECURITY COUNCIL 
RESOLUTION 286 (1970) * 
Adopted Sestember 9, 1970 


Tue Securrry Counc, 


Gravely concerned at the threat to innocent civilian lives from the hijack- 
ing of aircraft and any other interference in international travel, 
Appeals to all parties concerned for the immediate release of all passen- 
gers and crews without exception, held as a result of hijackings and 
_ other interference in international travel, 
Calls on states to take all possible legal steps to prevent further hijackings 
or any other interference with international civil air travel. 


UNITED NATIONS GENERAL ASSEMBLY 
Resouurion 2645 (XXV)** 
Adopted November 25, 1970 
AERIAL HIJACKING OR INTERFERENCE WITH CIVIL AIR TRAVEL 


The General Assembly, 

Recognizing that international civil aviation is a vital link in the promo- 
tion and preservation of friendly relations among states and that its safe 
and orderly functioning is in the interest of all peoples, 

Gravely concerned over acts of aerial hijacking or other wrongful inter- 
ference with civil air travel, 

Recognizing that such acts jeopardize the lives and safety of the passen- 
gers and crew and constitute a violation of their human rights, | 
Aware that international civil aviation can only function properly in con- 
ditions guaranteeing the safety of its operations and the due exercise of the 

freedom of air travel, 

Endorsing the solemn declaration: of the extraordinary session of the 
Assembly of the International Civil Aviation Organization held at Montreal 
from 16 to 30 June 1970, 


* 63 Dept. of State Bulletin 341, at 342 (1970); 9 Int. Legal Materials 1291 (1970). 

** Doc. A/RES/2645 (XXV); U. N. Press Release GA/4355 (Dec. 17, 1970), Pt. 
VIII, p. 20; 64 Dept. of State Bulletin 32 (1971); 9 Int. Legal Materials 1288 (1970). 

1 International Civil Aviation Organization, Resolutions adopted by the Assembly, 
Seventeenth Session (Extraordinary) (Montreal, 1970), Res. A17-1; reprinted below, 
p. 452. 
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Bearing in mind General Assembly Resolution 2551 (XXIV) of 12 Decem- 
ber 1969, and Security Council Resolution 286 (1970) of 9 September 1970 2 
adopted by consensus at the 1552nd meeting of the Council, 

1. Condemns, without exception whatsoever, all acts of aerial hijacking 
or other interference with civil air travel, whether originally national or 
international, through the threat or use of force, and all acts of violence 
which may be directed against passengers, crew and aircraft engaged in, 
and air navigation facilities and aeronautical communications used by, civil 
air transport; . 

2. Calls upon states to take all appropriate measures to deter, prevent or 
suppress such acts within their jurisdiction, at every stage of the execution 
of those acts, and to provide for the prosecution and punishment of persons 
who perpetrate such acts, in a manner commensurate with the gravity of 
those crimes, or, without prejudice to the rights and obligations of states 
under existing international instruments relating to the matter, for the 
extradition of such persons for the purpose of their prosecution and punish- 
ment; 

3. Declares that the exploitation of unlawful seizure of aircraft for the 
purpose of taking hostages is to be condemned; 

4, Declares further that the unlawful detention of passengers and crew 
in transit or otherwise engaged in civil air travel is to be condemned as 
another form of wrongful interference with free and uninterrupted air 
travel; 

5. Urges states to the territory of which a hijacked aircraft is diverted to 
provide for the care and safety of its passengers and crew and to enable 
them to continue their journey as soon as practicable and to return the 
aircraft and its cargo to the persons lawfully entitled to possession; 

6. Invites states to ratify or accede to the Convention on Offences and 
Certain Other Acts committed on Board Aircraft signed at Tokyo on 14 
September 1963, in conformity with the Convention; 

7. Requests concerted action on the part of states, in accordance with 
the Charter of the United Nations, towards suppressing all acts which 
jeopardize the safe and orderly development of international civil air trans- 

ort; 
d 8. Calls upon states to take joint and separate action, in accordance with 
the Charter, in co-operation with the United Nations and the International 
Civil Aviation Organization to ensure that passengers, crew and aircraft 
engaged in civil aviation are not used as a means of extorting advantage of 
any kind ; 

9. Urges full support for the current efforts of the International Civil 
Aviation Organization towards the development and co-ordination, in ac- 
cordance with its competence, of effective measures in respect of inter- 
ference with civil air travel; 

10. Calls upon states to make every possible effort to achieve a successful 
result at the diplomatic conference to convene at The Hague in December 


2 Reprinted above. 
3'704 U. N. Treaty Series, No. 10106 (1969); 58 A.J.LL. 566 (1964). 
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1970 for the purpose of the adoption of a convention on the unlawful seizure 
of aircraft, so that an effective convention may be brought into force at an 
early date.* 


The General Assembly, without a vote, took note of the following state- 
ment contained in the report of the Sixth Committee: 

“It was agreed in the Committee that the adopiion of the draft resolution 
cannot prejudice any international legal rights or duties of states under 
instruments relating to the status of refugees and stateless persons.” 


UNITED NATIONS SECRETARY GENERAL 


STATEMENT AT DINNER INAUGURATING TWENTY-FirtH ANNIVERSARY 
OF UNITED NATIONS Day PROGRAMME + 


New York Hilton, September 14, 1970 


It is a great pleasure for me to address a group of very distinguished 
American men and women from government, industry, labour, finance and 
the information media, whose lives, professions and interests are repre- 
sentative of some of the most dynamic forces of the United States. The 
imaginative programmes for the United States celebration of the 1970 
United Nations Day are due to a conjunction cf public concern, of indi- 
vidual initiatives by many prominent personalities present here tonight, of 
the deep involvement of the industrial and cultural forces of your country 
in world affairs and, last but not least, of the unswerving support of the 
United Nations by the United Nations Association-USA and its dedicated 
leaders. 

Tomorrow, one of the most important sessions of the world Organization 
will open in this city. The feeling harboured by so many people through- 
out the world that the United Nations is the best hope for humanity is 
vividly reflected in the fact that scores of Heads of State or Government 
will attend this session. Never in history has there been such a gathering 
of statesmen from all continents of the world,- representing the diverse 
races, communities, beliefs, cultures, preoccupations and aspirations of 
mankind. We should pray that these leaders may be inspired by the vision, 
determination and love for our planet to open a new chapter of interna- 
tional co-operation commensurate with the needs of our times. From being 
the best hope for humanity, the United Nations must now be made the 
best instrument for humanity. 

It is too early to say if the realization of the smallness and frailty of our 
planet has penetrated deeply enough into the minds of national leaders to 
induce them to think in global terms, to come forward with far-reaching 
and forward-looking proposals and with a new will for world action at this 
session. Political thinking and action in this century have lagged con- 


4 See above, p. 440. 
1 U.N. Press Release SG/SM/1333, ANV/87, Sept. 14, 1970. 
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siderably behind the dramatic advances of mankind in the field of science 
and technology. And we are moving ahead at ever greater speeds on the 
road of scientific and technical progress without questioning the adequacy 
of political beliefs, structures and instruments inherited from the past. 
Of course, most businessmen in this country realize that with the pace of 
present change, a company that has not adapted itself to that change is 
no longer in the picture. The world has changed fundamentally in many 
respects during the last 25 years, but political and social thinking and 
structures have basically remained the same. 

The celebration of the twenty-fifth anniversary of the United Nations has 
induced many people of good will and responsibility to reflect about the 
state of world affairs and to present policies and programmes for a con- 
scientious reappraisal. This process is taking place within the United 
Nations itself where, as part of it, a World Youth Assembly was convened 
in order to allow the younger generations to speak up in all frankness and 
to express their views on our present problems and the solutions they had 
in mind. Several governments have also taken steps to submit their policies 
and programmes to the United Nations for review. In the United States, 
such initiatives have been taken by Congress, by universities, non-govern- 
mental organizations and by the President himself, who has recently ap- 
pointed a commission on the twenty-fifth anniversary of the United Na- 
tions, whose chairman, Ambassador Henry Cabot Lodge, honours us tonight 
with his presence. 

Some of these reviews and reappraisals will take time to be completed. 
From the various reports I have seen so far, one can conclude that recom- 
mendations can be broadly categorized along two scales of attitudes: there 
are those who believe that the United Nations can be improved by chang- 
ing its procedures, its instruments or its Charter, and those who believe 
that it is the behaviour of Member States that has to change fundamentally. 
Secondly, there are those who advocate slow, patient and non-disruptive 
adaptation and change and those who believe that only a radical trans- 
formation of the United Nations can be the remedy. 

To tell you frankly, I am often wavering myself between these various 
attitudes. The Secretary General of the United Nations is an amphibious 
being with feet deeply entrenched in problems between nations and a heart 
constantly on the side of a peaceful and united world. His effectiveness 
depends to a very large degree on the confidence, support and co-operation 
of Member Governments. But, in the eyes of the common man, the Secre- 
tary General and the United Nations are expected to speak for mankind 
as a whole and for everything that is good on earth, from world-wide 
peace, justice, prosperity and the environment to the individual rights and 
liberties of man. The latter belief is increasing year after year with the 
inexorable growth of the number of people throughout the world who, 
through education and a better knowledge of their fellow earth-citizens, 
are getting impatient with the present fratricidal and short-sighted course 
of national policies. 
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There are times when I believe that, under existing circumstances which 
are a legacy of past conflicts and human divisions, the United Nations has 
not been faring so badly; that we have had an uneasy peace during the 
last 25 years and that we have at least avoided an atomic conflagration; 
that nearly a billion people have gained their independence, without the 
bloodshed and struggles which other nations had to endure for centuries 
to arrive at their present configuration; that a better understanding has 
been gained of the physical and economic miseries which prevail side by 
side with abundance and waste on the same planet; that various United 
Nations agencies and institutions have been created to survey and diagnose 
the state of the world in most aspects of human life and to recommend and 
facilitate appropriate action by governments; that several important treaties 
have been concluded limiting the spread of nuclear weapons and prohibit- 
ing atomic tests and weapons in certain zones and media; that human rights 
have been solemnly defined and widely publicized; that the Security Coun- 
cil is on call, day and night, to consider serious international incidents; 
and so forth. 

But there are other times—and I must confess that they are more fre- 
quent than the former—when I believe that, with the will, support and 
enlightened vision of governments, especially the major ones, the United 
Nations could have fared infinitely better and done more during this pe- 
riod; that we have failed to become a universal organization; that cen- 
trifugal power games and claims are splitting and dividing the world in 
armed camps; that colonialism and racism are still rampant in many parts 
of the world; that behind the United Nations there is no real unity among 
nations; that ideologies and systems adapt themselves but slowly to modern 
change and continue to harbour dreams of exclusivity and world-wide 
domination; that much lip-service is being paid to the poverty of the Third 
World, but that not enough is being done—espscially through trade poli- 
cies—to help put their populations on their feet; that $200 billion are being 
wasted each year (a total of $1 trillion in the last six years!) on an unpro- 
ductive and reciprocally nullifying armaments race; that innumerable sound 
international recommendations and decisions have remained unimple- 
mented; that human rights have been well proclaimed, but are being all 
too frequently violated in many countries without recourse for the indi- 
vidual to any international action; and that we have failed to pacify two 
persisting and bloody conflicts, the repercussions of which are being felt 
throughout the world. 3 

I cannot help feeling that we are falling dangerously behind the times 
and that insufficient attention is being paid to the new planetary conditions 
which are unfolding under our very eyes and which would require new 
thinking, new remedies and strong international instruments. The changes 
which have occurred in the world during the last 25 years are immense 
and probably greater than anything else the human race has ever seen 
before. United Nations projections of the future indicate further acceler- 
ated changes in many directions. The population of the world in the fore- 
seeable future will continue to double every 30 or 40 years; we were 2.4 
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billion people on earth in 1945 and we will be six billion people before 
this century is over. The amounts of pollutants and waste introduced in 
the atmosphere and in the oceans are increasing every year and may some 
day destroy the oxygen-producing capacity of our waters. The industrial 
revolution will stop nowhere and the time will come, sooner or later, when 
the billions of people of the developing countries will attain consumption 
standards equal to those of the present-day advanced societies. This will 
mean immense transformations of the physical endowment of our planet. 
At that time, the main preoccupation of man will no longer be how to be- 
come rich, but how to survive or live in the clean and natural conditions 
known to his ancestors. 

Alas, on the threshold of these formidable events, too few resources and 
too few talents are devoted to the task of thinking and worrying about the 
global problems and ills of our planet. The world as a whole seems to be 
forgotten in the maze of national preoccupations and priorities. United 
Nations affairs are all too frequently considered as foreign or external 
affairs of government. The spaceship earth is left without central guidance 
and stewardship. Action, power, responsibilities and resources are dis- 
tributed unevenly and are being jealously kept in various insulated seg- 
ments of the spaceship, with only a few nations ready to accept the truth 
that their actions may have repercussions throughout the spaceship. 

I could give numerous examples of the state of legislative, executive and 
judicial unreadiness of the world to face the problems of international law- 
lessness with which we will be increasingly confronted. May I refer to a 
burning example of what I mean when I speak of the state of lawlessness 
in which the world finds itself under present-day technological circum- 
stances. The word is on the lips of everyone: hijacking. This is a very 
revealing new trend of the times in which we live. Many hijackers have 
not been brought before any court of justice, although the overwhelming 
majority of peoples and governments have rightly condemned them. Coun- 
tries which are ready to bring hijackers before a court of justice see their 
own airplanes hijacked. Any small group of extremists, however justi- 
fiable some of their grievances may be, can.thus, through hijacking of air- 
craft or kidnapping of foreign diplomats, receive international attention, 
remain unpunished, involve innocent people and sow the seeds of inter- 
national anarchy. 

It is high time that we go to the root of this phenomenon and treat its 
causes with novel remedies and not with old-time recipes to which it is 
largely immune. Within a civilized and orderly society, a criminal act is 
judged for its criminal character and not for its political significance. In 
your country, a Democrat does not applaud a robber because he has robbed 
a Republican and vice versa. But internationally, this is exactly what all 
too frequently happens. One must start from the premise that interna- 
tional air transportation is an international activity which must be placed 
under an international rule of law. Airplanes are constructed in one coun- 
try, owned by another and may be insured in a third country. They travel 
from one country to another, use facilities all over the world, carry pas- 


1971] _ OFFICIAL DOCUMENTS 451 


sengers of all nationalities and are often piloted by men of many nation- 
alities. I feel that all such passengers should be allowed to go about their 
business free of any interference, and transit passengers should not be 
detained under any pretext. Hijacking is of course in a totally different 
category; it is a crime against an international service affecting a diversity 
of nations, men, women and interests. This crime must be brought before 
an international tribunal defending the interests of all peoples and nations 
and not of any particular people or nation. 

It may be of help if all governments pledge themselves to extradite hi- 
jackers, irrespective of their nationality or political affiliation, and bring 
them before an agreed international tribunal. Hijackers should be prose- 
cuted in the name of the peoples of the world, for the benefit of all travelers 
and all pilots, irrespective of their nationality, and of all nations, irrespective 
of their political system. Some will tell me: “This will be a dangerous 
breach of national sovereignty.” My answer will be: “The world has no 
other choice, because this is only the beginning of an inexorable trend. 
Nations and people must have the courage to resort to adequate new meth- 
ods of international law and order. They must face with courage and 
imagination the new challenges of our times.” Others will say: “Not all 
nations will agree to submit their nation[al]s to international jurisdiction 
and not all nations will be able to enforce such a new law.” My answer will 
be: “National or federal justice took the same path and was confronted 
with the same difficulties at the beginning. These problems will be solved 
as more and more nations recognize the merit of the system and are ready 
to implement it. The situation is likely to change if hijackers are served 
notice by all nations that there will be no immunity or amnesty.” 

There are other preoccupying examples of new problems that lie in store 
for humanity. For example, we cannot tamper indefinitely with the non- 
renewable natural resources of the globe. The day will come when nations 
must be made accountable for the damage they are doing to the earth’s 
common environment. Fortunately, considerable progress has been made 
recently in adopting collective arrangements for outer space, and similar 
progress is in sight for the seas and the oceans. This is a great opportunity 
and I hope that these examples will serve as stepping-stones for a wise and 
sound management of the spaceship earth as a whole. 

How can the present gulf between science, technology and senate 
mass phenomena, on the one hand, and the selfish behaviour of nations, on 
the other hand, be bridged? Is it not more realistic to believe that human 
nature will never change and that there is little hope for a peaceful and 
orderly world ever being established? In my view, there is one way to 
reverse the present trend. It would be for the leaders of the great nations 
of our time to read the omens, to shoulder honestly their share of respon- 
sibility towards mankind as a whole, as provided for in the Charter, and 
to turn their sterile divisions and wasteful armaments into much needed 
endeavours for the people. 

The small nations will no doubt go along. They are still ready to sub- 
mit to the rules and regulations of international solidarity if the big Powers 
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set a good example and demonstrate concern for our planet as a whole 
and join in responsible international co-operation. 

It is for that deeply felt reason that I have advocated, during this year 
of the twenty-fifth anniversary of the Organization, that the heads of state 
of the great Powers, including the People’s Republic of China, or their 
Foreign Ministers, meet from time to time at an agreed venue to initiate 
a change from confrontation and division to the building of a safe and 
peaceful world. It is in the same spirit that I said at the commemorative 
ceremonies in San Francisco, that it was high time the People’s Republic 
of China be involved in international affairs and that the idea of the uni- 
versality of the United Nations be given priority in this year’s agenda for 
world affairs. 

May we hope and pray that the leaders of the nations in whose hands 
rests the fate of the world will turn their backs on the past and open a 
new chapter of history, commensurate with the world’s new scientific and 
technical conditions: a chapter of world-wide peace, prosperity and justice 
and of joint planetary management. 


INTERNATIONAL CIVIL AVIATION ORGANIZATION 
ASSEMBLY DECLARATION * 
Adopted June 30, 1970 


Wueneas international civil air transport helps to create and preserve friend- 
ship and understanding among the peoples of the world and promotes 
commerce between nations; 

Wueneas acts of violence directed against international civil air transport 
and airports and other facilities used by such air transport jeopardize the 
safety thereof, seriously affect the operation of international air services 
and undermine the confidence of the peoples of the world in the safety of 
international civil air transport; and 

Wueress Contracting States, noting the increasing number of acts of 
violence against international air transport, are gravely concerned with 
the safety and security of such air transport; 


Tse ASSEMBLY: 


ConpeMns all acts of violence which may be directed against aircraft, air- 
craft crews and passengers engaged in international civil air transport; 
CONDEMNS all acts of violence which may be directed against civil aviation 
personnel, civil airports and other facilities used by international civil air 
transport; 

URGENTLY 

CALLS UPON states not to have recourse, under any circumstances, to acts of 
violence directed against international civil air transport and airports and 
other facilities serving such transport; 


* Res. Al7-1, ICAO Assembly, 17th Sess. (Extraordinary), June 16-30, 1970; 63 Dept. 
of State Bulletin 302, at 303 (1970): 9 Int. Legal Materials 1275 (1970). 
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URGENTLY 

Cats upon states, pending the coming into force of appropriate inter- 
national conventions, to. take effective measures to deter and prevent 
such acts and to ensure, in accordance with their national laws, the 
prosecution of those who commit such acts; 

ADOPTS THE FOLLOWING DECLARATION: 

The Assembly of the International Civil Aviation Organization, 

Meeting in Extraordinary Session to deal with the alarming increase in 
acts of unlawful seizure and of violence against international civil air trans- 
port aircraft, civil airport installations and related facilities, 

Mindful of the principles enunciated in the Convention on International! 
Civil Aviation, 

Recognizing the urgent need to use all of the Organization’s resources to 
prevent and deter such acts, 


SOLEMNLY 


(1) Deplores acts which undermine the confidence placed in air transport 
by the peoples of the world. l 

(2) Expresses regret for the loss of life and injury and damage to im- 
portant economic resources caused by such acts. 

(3) Condemns all acts of violence which may be directed against air- 
craft, crews and passengers engaged in, and against civil aviation 
personnel, civil airports and other facilities used by, international 
civil air transport. 

(4) Recognizes the urgent need for a consensus among states in order to 
secure widespread international co-operation in the interests of the 
safety of international civil air transport. 

(5) Requests concerted action on the part of states towards suppressing 
all acts which jeopardize the safe and orderly development of inter- 
national civil air transport. 

(6) Requests application, as soon as possible, of the decisions and recom- 
mendations of this Assembly so as to prevent and deter such acts. 


Counci RESOLUTION 


Adopted October 1, 1970 * 


THE COoUNCH., 

Finding that a heightened threat to the safety and security of international 
civil air transport exists as a result of acts of unlawful seizure of aircraft 
involving the detention of passengers, crew and aircraft contrary to the 
principles of Article 11 of the Tokyo Convention, for international blackmail — 
purposes, and the destruction of such aircraft; 

Recognizing that Contracting States to the Convention on International 
Civil Aviation have obligated themselves to ensure the safe and orderly 
growth of international civil aviation throughout the world; 


° 63 Dept of State Bulletin 449, at 453 (1970); 9 Int. Legal Materials 1286 (1970). 
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Calls upon Contracting States, in order to ensure the safety and security 
of international civil air transport, upon request of a Contracting State to 
consult together immediately with a view to deciding what joint action 
should be undertaken, in accordance with international law, without ex- 
cluding measures such as the suspension of international civil air transport 
services to and from any state which after the unlawful seizure of an air- 
craft, detains passengers, crew or aircraft contrary to the principles of 
Article 11 of the Tokyo Convention, for international blackmail purposes, or 
any state which, contrary to the principles of Articles 7 and 8 of the Draft 
Convention on Unlawful Seizure of Aircraft, fails to extradite or prosecute 
persons committing acts of unlawful seizure for international blackmail 
purposes; 

Directs the Legal Committee to consider during its Eighteenth Session, if 
necessary by extension of the session, an international convention or other 
international instruments: 


i) to give effect to the purposes set out in the preceding paragraph; 
ii) to provide for joint action by states to take such measures as may be 
appropriate in other cases of unlawful seizure; and 
iii) to provide for amendment of bilateral air transport agreements of 
contracting parties to remove all doubt concerning the authority to 
join in taking such action against any state. 


INTERNATIONAL LEGAL MATERIALS 
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and 2 (March), 1971, of International Legal Materials: Current Documents: 
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SBN: 379-16050-1 


4 volumes 1968-1969 ~ $120. the set 
Snee, J. M. & Pye, K. A., Status of Forces Agreements and Criminal Jurisdiction 
SBN: 379-11601-4 -LC #57-12991 
167 pages 1957 


. United States Department of State, Catalogue of Treaties, 1814-1918 


JEANA PUBLICATIONS / INTERNATIONAL LAW PRACTICE 


AMERICAN INTERNATIONAL LAW CASES 


Compiled and edited by Francis Deak, Rutgers— 
The State University 


A collection of American Federal and State Court decisions involving 
questions of public international law during the period from 1783 through 
1968. The task was undertaken by Professor Francis Deak, Professor of Inter- 
national Law at Rutgers Law School, Camden, N. J. 


Until now, the thousands of cases interpreting and applying international 
law (whether customary or treaty law), are scattered among tens of thousands 
of Federal and State reports and the volumes of the National Reporter System. 
Now this collection makes available to the community of international legal 
scholars the significant American international Jaw decisions of the past 185 
years. The decisions are annotated where appropriate—especially with precise 
identification of and citation to treaties which underlie the majority of the 
cases. Interim indexes will be published, and a cumulative index will appear 
when the set is complete. 


SBN: 379-20075-9 . LC #78-140621 
Vol. I available April, 1971 $40. per volume 
8-10 volumes projected 


BRITISH INTERNATIONAL LAW CASES 
Edited by Clive Parry, Cambridge University 


This monumental collection of British court cases setting forth and interpret- 
ing international law was prepared under the auspices of the International Law 
Fund and the British Institute of International and Comparative Law. Its eight 
volumes contain more than 7500 pages of cases. 


Vols. I-VII available now 
Vol. VIII available April, 1971 


Vol. I: $18.75 Vol. IV: $27.50 Vol. VII: $30.00 
Vol. I: $28.00 Vol. V: $24.00 Vol. VII: $35.00 
Vol. III: $27.00 Vol. VI: $30.00 

SBN: 379-14020-9 LC #63-22348 


ITALIAN INTERNATIONAL LAW PRACTICE 1861-1942 


Compiled by The Italian Society for International Organization, under the 
general editorship of Professor Roberto Ago. 


Following a model proposal of the Council of Europe, the Italian Society 
began about five years ago to compile all the Italian diplomatic papers in the 
Italian Foreign Office, with a view to publishing this Digest. It will furnish 
a detailed picture of Italian international law practice from the birth of the 
Italian State till the end of the Second World War. Many of the papers have 
never been previously published. 


Ten volumes are projected for the series. Text is in Italian, although for 
future volumes, headnotes will be in both Italian and English. Index is in 
English-French-Italian. 


SBN: 379-10000-2 LC #79-147818 
Vols. I, II available April, 1971 $25.00 per volume 


OGEANA PUBLICATIONS / INTERNATIONAL LAW PRACTICE 


AMERICAN SOCIETY OF INTERNATIONAL LAW 
Co-Publications 


Oceana is pleased and proud to list the following titles which it has pub- 
lished for and in close cooperation with the American Society of International 
Law. Each of the first four titles listed below is an outgrowth of a conference 
of official legal advisers convoked by the Society. 


Merillat, H. C. L., ed., Legal Advisers and Foreign Affairs. SBN: 379-00223-X. 
$4.25 


Merillat, H. C. L., ed., Legal Advisers and International Organizations. SBN: 
379-00294-9. $4.00 _ 

Schwebel, S. M., ed., The Effectiveness of International Decisions. SBN: 379- 
00462-3. $19.50 ($14.60 to Society members placing orders through the 
Society offices) 


Rubin, S. J., ed., Foreign Development Lending—Legal aspects. 
SBN: 379-00129-2. (Price and publication date to be announced ) 


Leive, D. M., International Telecommunications and International Law: The 
Regulation of the Radio Spectrum. SBN: 379-00458-5. $16.50 ($12.65 to 
Society members placing orders through the Society offices) 


THE PARKER SCHOOL OF FOREIGN AND 
COMPARATIVE LAW, COLUMBIA UNIVERSITY 


Bilateral Studies in Private International Law 


These practical guides to the legal relations of individuals in the international 
sphere are written by outstanding legal scholars. 


l. Nussbaum, A. American-Swiss 2nd 9. Garland, P, G. American-Brazilian 
SBN: 379-11409-7 125 pp. 1959 


ed. 
SBN: 379-11401-1 94 pp. 1958 jo, Etcheberry, O. American-Chilean 
SBN: 379-11410-0 96 pp. 1960 


Il. Seidl-Hohenveldern, I. American-Aus- 


trian 
SBN: 379-11411-9 220 pp. 1963 
3. Kollewijn, R. D. American-Dutch 
Ond pie E 12. Ehrenzweig, Ikehara, Jensen Ameri- 


SBN: 379-11403-8 11l pp. 1962 can-Japanese 
PẸ SBN: 379-11412-7 176 pp. 1964 


4. Domke, M. American-German (2nd 43 Nial H. American-Swedish 
ed. by U. Drobnig due 1971 SBN: 379-11413-5 111 pp. 1965 


) 
SBN: 379-11404-6 144 pp. 1955 
14. Lombard, R. S. American-Venezue- 
Eder, P. J. American-Colombian lan 
SBN: 379-11405-4 95 pp. 1956 SBN: 379-11414-3 128 pp. 1965 
15. Goldschmidt, W., Rodriguez-Novas, 


2. Delaume, G. American-French 2nd 


ed. 
SBN: 379-11402-X 221 pp. 1961 


6. Ehrenzweig, A. A., Fragistas, Yian- 


nopoulos, American-Greek Jose American-Argentine 
SBN: 379-11406-2 111 pp. 1957 SBN: 379-11415-1 118 pp. 1967 
| 16. Ansay, Tugrul American-Turkish 


. Philip, A. American-Danish SBN: 379-11416-X 115 p 1966 
> í p. 

SBN: 379-11407-0 80 pp. 57 

Pp 13 17. Van Hecke, G. American-Belgian 


§. Cowen, Z. American-Australian SBN: 379-11417-8 128 pp. 1968 
SBN: 379-11408-9 108 pp. 1957 Each volume is $7.50 


ALANA FUDLAUVALIVUING § DAMMOADOAPULY PURU WED 


THE HAMMARSKJOLD FORUMS 


Sponsored by the Association of the Bar of the City | E 
of New York 


1, 


The Issues in the Berlin-German 
Crisis, working paper by R. R. Bowie, 
edited by Lyman M. Tondel, Jr. 

SBN: 379-11801-7 96 pp. 1963 $5.00 


8. 


The Southeast Asia Crisis, working 
paper by K. T. Young, Jr., edited by 


John Carey: 
SBN: 379-11808-4 228 pp. 1965 $8.00 


. The Dominican Republic Crisis, work- 


2. The Role of the United Nations in s 
the Congo, working papir by T. M. OE pane. d by obr oae, a 
T P edited by Ly- SBN: 379-11809-2 192 pp. 1967. $7.00 
SBN: 379-11802-5 160 pp. 1963 $6.50 10. Race, Peace, Lap and sagt EA 
working paper by H. J. Taubenfe 
3. The Inter-American Security System and R. F. Taubenfeld, edited by John 


and the Cuban Crisis, working paper 


by C. Oliver, edited by Lyman M. 
Tondel, Jr. 
SBN: 379-11803-3 112 pp. 1964 $6.00 


4. Disarmament, working paper by L. 
Henkin, edited by Lyman M. Tondel, 


Jr. 
SBN: 379-11804-1 112 pp. 1964 $6.00 


5. The International Position of Com- 
munist China, working paper by O. E. 
Clubb and E. Seligman, edited by Ly- 
man M. Tondel, Jr. 13. 


SBN: 379-11805-X 128 pp. 1965 $6.00 


6. The Panama Canal, working paper by 
R. R. Baxter and D. Carroll, edited by 
Lyman M. Tondel, Jr. 

SBN: 379-11806-8 128 pp. 1965 $6.00 


7. The Aftermath of Sabbatino, working 
paper by R. A. Falk, edited by Lyman 


M. Tondel, Jr. | 

SBN: 379-11807-6 240 pp. 1965 $9.00 
Just published .... 
When Battle Rages, How Can Law Protect? John Carey, editor 


A much-needed discussion of the problem of respect for human rights in armed con- 
flict, this book takes on special meaning when we read of the bombings of civilian 
populations and follow the trials coming from the alleged Vietnam massacres. -In the 
working paper, Howard S. Levie, Professor of Law, St. Louis University, sets the stage 
by pointing out: “Armed conflict is, by its very nature, umanitarian. However, 
humanitarian rules, properly applied, can do much to mitigate this situation.” 

Other participants include: Marc Schreiber, Director of the Human Rights Division, 
United Nations; Richard R. Baxter, Professor, Harvard Law School; and Richard D. 
McCarthy, member of Congress, New York. 


The Cambodian Incursion—Legal Issues, Donald T. Fox, editor 


Soon after the President’s announcement of the movement of U, S, forces into Cambodia 
in Spring of 1970, the Association of the Bar of the City of New York agreed to 
sponsor a discussion of the legal issues raised by this action. The discussion was held 
in the form of a debate on May 28, 1970. Both the issues concerning the U. S. 
Constitution and those concerned with International Law were debated. 

Participants were: William H. Rehnquist, Assistant Attorney-General, Office of Legal 
Counsel, U. S. Department of Justice; Robert B. McKay, Dean, New York University 
School of Law; John R. Stevenson, Legal Adviser, U. S. Department of State; and 
Abram Chayes, Professor of Law, Harvard University, former Legal Adviser, U. S. De- 
partment of State. An introduction has been prepared by Andreas F. Lowenfeld, 
Professor of Law, New York University, formerly Deputy Legal Adviser, U. S. De- 
partment of State. 


Carey 

SBN: 379-11810-6 240 pp. 1967 $9.00 
Law and Policymaking for Trade 
Among “Have” and “Have Not” Na- 
tions, working paper by Stanley D. 
Metzger, edited by John Carey 

SBN: 379-11811-4 128 pp. 1968 $6.00 


International Protection of Human 
Rights, edited and author of working 
paper-—John Carey 

SBN: 379-11812-2 128 pp. 1968 $6.00 


The Middle East: Prospects for Peace, 
iter paper by Quincy Wright, 
edited by Isaac Shapiro 

SBN: 379-11813-0 113 pp. 1969 $6.00 


When Batile Rages, How Can Law 
Protect?, working paper by Howard 
S. Levie, edited by John Carey 

SBN: 379-11814-9 128 pp. 1971 $7.50 
The Cambodian Incursion—Legal Is- 
sues, edited by Donald T. Fox 

SBN: 379-11815-7 128 pp. 1971 $7.50 
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\. 


` MON OGRAPHS IN IN TERNATIONAL LAW 
A Partin! Listing * 


Codification 


Dhokalia, R. P., The Codification of Public International Law. SBN: 379- 
00264-7. $12.50 


Diplomacy 
na .M., Modern Diplomatic Law. Melland-Schill Series. SBN: 379-11908-0. 
50 


Kaufmann, J., e Diplomacy—An Introductory Analysis. SBN: 379- 
00374-0. ` $7.00 


Regala, R., World Order and ‘Diplomacy. SBN: 379-00438-0, $9.00 


Foreign Policy 


Higgins, R., The Administration of United Kingdom Foreign Policy Through the 
United Nations. Maxwell School Series. SBN: 379-12101-8. $3.50 


Fenwick, C., Foreign Policy and International Law. SBN: 00366-X. $6.00 


Schleicher, C. P. & Bains, J. S., The Administration of Indian Foreign Policy 
4 Through the United Nations. Maxwell School Series. SBN: 379.12103-4. 
.00 


ee U., Confrontation and Intervention in the Modern World, SBN: 379- 
00380-5. $7.50 


International Adjudication . 
Anand, R. P., Studies in International Adjudication. SBN: 379-00466-1. $6.25 


Cukwurah, A. O., The Settlement of Boundary Disputes in International Law. 
SBN: 379-00241-8, $8.00 | ; 


International Communication 


Leive, D. M., International Telecommunications and International Law: The 
Regulation of the Radio Spectrum. SBN: 379-00458-5. $16.50 


a td E., The International Law of Communications. SBN: 379-00138-1. 
.00 


International Rivers 


Garretson, A. H., Olmstead, C. J. & Hayton, R. D., The Law of International 
Drainage Basins. SBN: 379-00320-1. $31. 00 


Outer Space and International Law 


Fawcett, J. E. S., International Law and the Uses of Outer Space. Melland- 
Schill Series. SBN: 379-11909-9. $4.00 . 


Gal, G., Space Law. SBN: 379-00290-6. $11.00 
McWhinney, E., New Frontiers in Space Law. SBN: 379-00389-9. $7.50 | 


Recognition 
Bot, B. R., Non-recognition and Treaty Relations. SBN: 379-00373-2. $10.00 


United Nations 


Gutteridge, J., The United Nations in a Changing World. Melland-Schill Series. 
. SBN: 379-11910-2. $5.00 


Chamberlin, W., Hovet, T. H. & Hovet, E., Chronology A Fact Book of the 
United Nations, 3rd Edition. SBN: 379-00453-4. $7.50 


° Catalog available on request. 


Harvard Law School Library 


CATALOG OF INTERNATIONAL LAW AND RELATIONS 


A comprehensive bibliography of international law and related subjects 
representing the complete holding of the Library's collection, accumulated 
through concentrated effort over more than a century. Margaret Moody, As- 
sistant Librarian for Cataloging, Harvard Law School Library, is the Editor of 


the set. 


Distributed exclusively by Oceana. 
SBN: 379-20003-1 20 vols. 


1965-67 $1,000 the set 


CAMBRIDGE CATALOG OF INTERNATIONAL LAW 
Prepared by Willi Steiner, Institute of Advanced Legal Studies, 
University of London, for the Squire Library 

Cambridge University Law School has prepared one of the first catalogs of 


international law to be done on computer. 


Compiled in four volumes, totalling 


some 2,000 pages, the catalog features author, title and subject matter indexes, 
with strong emphasis on treaties and documents, 


Available June, 1971. 
SBN: 379-20030-9 


4 volumes, $200. the set 


INTERNATIONAL LAW REPRINTS 


Carnegie Endowment for 
International Peace 


WORLD COURT REPORTS 


A collection of the judgments, orders 
and opinions of the Permanent Court 
of International Justice, edited by 
Manley O. Hudson. Information and 
instruments relative to the Court are 
also included. Numerous tables, lists 
and indices add to the usefulness of 
these Reports. 


The set consists of four volumes: Vol. 
I, 1922-26; Vol. IT, 1927-1932; Vol. 
IHI, 1932-35; Vol. IV, 1936-42 
SBN: 379-00428-3 4 volumes 
$ 50. per volume 
$140. the set D 


INTERNATIONAL LEGISLATION 
Hudson, Manley, O. 


-= The following annotation is from A 
Catalogue of the Law Collection at 
New York University (page 589): 
“, . . International Legislation; a col- 
lection of the texts of multipartite in- 
ternational instruments of general in- 
terest beginning with the Covenant of 

the League of Nations.” 
volumes 1, 2 available 


$50. per volume, - 
$400. the 9-volume set 


British Institute of 
International and Comparative Law 


GROTIUS SOCIETY 
TRANSACTIONS 


The Grotius Society was formed in 
1915 in London for study, discussion 
and advancement of public and pri- 
vate international law, and to make 
proposals for reform. Its Transactions 
during’ 1915-1959 include contribu- 
tions by practically every authority in 
the field. Co-published by the British _ 
Institute of International Law with 
Wildy & Sons, Ltd., London. 


SBN: 379-20500-9 45 volumes 
15. per volume 
$500. the set D 


The Index: 
SBN: 379-20545-9 128 pp. 
1969 $ 15. D 


INTERNATIONAL LAW 
QUARTERLY 

This is areprint of the four-volume set 
which was the predecessor of the In- 
ternational and Comparative Law 
Quarterly 


$195. the set 


EGYPTIAN REVIEW OF INTERNATIONAL LAW 


The only international law periodical in the Near East, the Review is highly 
regarded in the world of scholarship. Its field of interest is a wide one and 
includes all the varied problems of international law arising in the Near. East. 
On the documentary side, the Review publishes much material not otherwise 
accessible to the researcher. : 

SBN: 379-12400-9 


25 volumes 1969 $380. the set. cloth/D 


OCEANA PUBLICATIONS / COLLECTIONS AND ENCYCLOPEDIA 


BASIC DOCUMENTS OF AFRICAN 
REGIONAL ORGANIZATIONS 


Edited by Louis B. Sohn, Bemis Professor of International 
Law,. Harvard University, and Counselor on International 
Law, United States Department of State. 


This 3—4 volume set is a unique collection of annotated documents dealing with 
the development of regional organization in Africa. 

All basic agreements, as well as subsidiary rules of procedure of all African re- 
gional organizations are reproduced in English or French. Each chapter contains in- 
troductory notes setting forth the historical and political events from which the or- 
ganization emerged and the various states of development, activities and action of 
each. An extensive bibliography follows each introductory note, providing references 
to official sources of basic and supplementary documents, books and treatises, articles 
and periodicals, and including- works in English, French, German and Italian. 

The main sub-divisions in the approximately 180C-page manuscript are: 
Organization of African Unity The Maghreb Permanent Consultative 
The African Development Bank Committee 


i : ; The East African Organizations 
Regional Groups in French-Speaking Africa The Association of African States with the 


Regional Cooperation in West Africa European Economic Community. 
Published under the auspices of the Inter-American Institute of International Legal 

Studies, Washington, D. C. 

SBN: 379-00361-9 LC: 72-141326 

Volume I now available $35. per volume- 

4 Volumes projected 


CONSTITUTIONS OF THE COUNTRIES OF THE WORLD 
Permanent Loose-Leaf Edition 3 


Compiled with Chronologies and Bibliographies by ALBERT P. BLAUSTEIN, 
Rutgers-Camden Law School and GISBERT FLANZ, New York University 


Projected as a ten-volume loose-leaf set, the service will be regularly updated to 
reflect constitutional changes and to permit the inclusion of new and-revised constitu- 
tions. The end product will be the only permanent and continuous research and in- 
formation service on the constitutions of all countries. on : 

Volume I consists of a one-star locse-leaf binder, together with approximately 
1,000 pages of material covering the constitutions of: Ecuador, Fiji, Gambia, Ghana, 
Korea, Malawi, Malta, Paraguay, Turkey, Uruguay, Western Samoa, and Yugoslavia. 
Now available. 

So that paymént may be equated with issue of material, the set is priced at $5.75 
per Constitution (only full issues of material may be ordered). This includes not 
only the constitution itself and the attendant annotative material, but binders as they 
become necessary and all supplementary and revised material as it is issued until the 
set is complete. (Such supplementary and revised material will be issued as needed, 
so that each constitution is et up-to-date on a continuing basis.) 


SBN: 379-00467-4 Vol. 1—$69.00 including binder 


INTERNATIONAL ENCYCLOPEDIA OF COMPARATIVE LAW 


Conceived under the auspices of UNESCO, sponsored by the International As- 
sociation of Legal Science, and compiled under the aegis of the Max Planck Institute, 
Konrad Zweigert, general editor, this monumental 16-volume (17-book) set is expected 
to emerge as the definitive work in comparative law in our times. A chief editor and 
advisory group of some five-to-seven experts are charged with the preparation of each 
volume. In all, 350 experts from all over the world have served as rapporteurs, It 
is anticipated that the project will take approximately seven years to complete. 

Accordingly, publication has been arranged in a combination of paperback in- 
dividual subject matter pamphlets which ultimately will be grouped into the cloth- 
bound volumes, each of which is broken down into subject fields of law. 

Price is $95.00 per volume, payable on a unique installment plan to coincide with 
the issue of both paperback and clothbound material. Write to Oceana to request 
detailed prospectus and terms of subscription. 


'EANA PUBLICATIONS / INTERNATIONAL COMMERCIAL LAW 


Oceana also publishes in the area. ‘of International Commercial Law and Foreign 
Trade. “We encourage those interested to subscribe to our Foreign. Trade N ewsletter 
(no charge) and to request our Catalogue of Books on Foreign Trade. Requests 
should be addressed to Oceana on. yor letterhead. . 


: DIGEST OF COMMERCIAL LAWS OF THE WORLD 


Edited sitice 1966 by the National Association of Credit’ Manageriient aads i 
direction of Dr. George Kohlik, Director, International . Department, this four-binder 
loose-leaf service now covers sixty-five nations of the world, including the U.S.S.R. -and 
major socialist countries. A new section—Forms of Contracts—is designed to facilitate 


transactions between nationals of different countries. Digest ‘material is issued | in 


quarterly supplements. 


Le #6522163 
pepion, beginning to May, 1978. $235 
Renewa i May, 1971 to May, 1972 $ 75. 


PATENTS AN D TRADEMARKS 


. Asa separate service, the Editors of the Digest offer a binder on Patents and 
Trademarks with a subscription service that keeps the material up to date: on. a 
. quarterly ‘basis.' Coverage of the laws of more than sixty countries. 


aaa aes beginning to May, 1972 T . $75. 
nea N May, 1971 to o May, 1972 $35. 


INTERNATIONAL INSTITUTE FOR THE UNIFICATION OF 
PRIVATE LAW (UNIDROIT) 


Oceana is exclusive distributor of all the naa of Unidroit, founded -to 
‘promote on a world-wide scale the unification of law: in the Ioas of pues and: 
commercial law. oe i 
Waiforta’ Law Cases: 2 issues per year, multilingual with preference to` English a 
French, collects selected decisions of various national courts of law in the i 
of rules and uniform law. 


Complete set, 1959-1970 ` $137.50 ` 
Yearly subscription: '$ a l 


Yearbook, the oe or emer survey of the’ Institute's activity includes special ae 

studies on unification of law, draft conventions, aa sae etc. TE 
18-volume set through 1969 =° $151.50 

Standing Order tor future. an . Ta 


Proceedings and Papers is a microfilm edition covering the activity of the Instituts 
from 1928 to 1965. 1966-1969 is currently in preparation. ” 3 os Ls 
Microfilm edition through 1965 is priced at o. $1,350. p 


Digest of Legal Activities of EPE E Organizations aad aha Institutions ig ano ° 
English/French loose-leaf publication aimed at covering the different phases of de-. . 
velopment of all legal activities undertaken. by international organizations and: institu- . 
tions on private and public law. | 
Published in 1970—more than 450 p Pp. S kia — gider 
Price of supplements to be announ , l 
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SELF-DETERMINATION 


By Rupert Emerson * 


Any examination of self-determination runs promptly into the difficulty 
that while the concept lends itself to simple formulation in words which 
have a ring of universal applicability and perhaps of revolutionary slogans, 
when the time comes to put it into operation it turns out to be a complex 
matter hedged in by limitations and caveats. In a different turn of phrase, 
what is stated in big print—as in the reiterated United Nations injunction: 
All peoples have the right to self-determination—is drastically modified 
by what follows in small print. Indeed, once the major original exercise 
of self-determination has been undertaken, the small print takes over and 
becomes the big print which establishes the new and far more restrictive 
guidelines. 

In the same fashion, the most obvious questions which must be asked 
about self-determination are usually familiar and straightforward but they 
all tend to suffer from the same common defect of lacking unambiguous 
answers which can be easily adapted to meet the pressures of political 
demands and counter-demands. ‘Three sets of overlapping and interre- 
lated questions may be suggested as covering most of the ground: (1) 
What is the status of the principle or the right of self-determination under 
international law? (2) Who may legitimately claim to exercise the right 
of self-determination, when, and under what circumstances? (3) What 
are the rights and obligations of other states and international organiza- 
tions in relation to self-determination and how might they be strengthened 
to bring an always potentially explosive procedure under control and render 
it more fruitful? 

To the first of these questions I believe that only a somewhat equivocal 
answer can be given because of the elusive and contradictory nature of the 
issues to be dealt with—a matter which is reflected in the disagreement 
among the experts as to the proper verdict. The matter is complicated 
by the fact that the inquiry is presumably to be divided into two parts, 
each of which lends itself to a diversity of opinions. The wider and pre- 
liminary question is as to the law-creating powers of the organs of the 
United Nations, notably the General Assembly, and the second, introducing 
an array of quite different considerations, is the specific question as to 


* Professor of Government, Harvard University; currently Visiting Professor, Uni- 
versity of California at Los Angeles. This article is one of the by-products of the Panel 
on Self-Determination organized by the American Society of International Law. It is 
built largely around points and problems that were raised in the course of the Panel’s 
deliberations but it makes no pretense of dealing with all the matters considered by 
the Panel nor does it represent a consensus of the Panel. In the succeeding pages I 
have unashamedly, but gratefully, purloined ideas and arguments which were brought 
forth in the discussion and in papers prepared for the Panel. 
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what measure of legal validity the principle or right of self-determination 
has achieved. 

There is no occasion to undertake here any extensive consideration of 
the United Nations as a source of international law, particularly since, with 
Wolfgang Friedmann, I tend to regard it as a “rather futile controversy.” ! 
If the orthodox or classic view denies law-creating powers to the General 
Assembly, while other approaches open up wider horizons which seem 
' to be gaining favor, the actual differences in opinion are not likely to take 
the form of flat opposition between a negative and an affirmative. No 
one is likely to deny that principles laid down by the United Nations may 
under appropriate conditions set in motion forces which ultimately have 
the effect of bringing law into being, nor, on the other side, does anyone 
assert that Assembly resolutions laying down general principles automati- 
cally create international law. The effective difference of opinion is not 
to be stated in the confrontation of opposites but in the nature and extent 
of the evidence required to justify the proposition that a norm has achieved 
a consensus (the consent?) of the international community. Rosalyn Hig- 
gins has established a useful frame of reference in insisting that the key 
issue is not the non-binding character of Assembly resolutions but the 
cumulative effect of such resolutions taken as an indication of the emer- 
gence of rules of general customary law: 


What is required is an examination of whether resolutions with simi- 
lar content, repeated through time, voted for by overwhelming ma- 
jorities, giving rise to a general opinio juris, have created the norm 
in question.” 

More sharply defined differences of opinion appear when the general 
principles of United Nations Jawmaking, or its denial, are applied to the 
concrete issue of the legal character of self-determination. Applying her 
own criteria, Dr. Higgins finds inescapable the conclusion that self-deter- 
mination has developed into an international legal right. To the large 
array of cases of decolonization in which the United Nations has partici- 
pated or to which it has given its blessing, she adds the overwhelming ac- 
ceptance of the 1960 Declaration on colonial independence (Resolution 
1514 (XV)) è and its 1961 successor (Resolution 1654 (XVI) ) + setting up 
a Special Committee to oversee the application of the Declaration. Given 
this background she finds it academic 


to argue that as Assembly resolutions are not binding nothing has 
changed, and that “self-determination” remains a mere “principle”, 
and Article 2/7 is an effective defense against its implementation. To 


1 Wolfgang Friedmann, The Changing Structure of International Law 139 (Columbia 
University Press, 1964). His comment bore specifically on declaratory resolutions of 
the U.N. 

2 Rosalyn Higgins, “The United Nations and Lawmaking: the Political Organs,” 64 
A.J.LL. 43 (Sept., 1970). 

2U, N. General Assembly, 15th Sess., Official Records, Supp. No. 16 (A/4684), 
p. 66. 

4 Ibid., 16th Sess., Supp. No. 17 (A/5100), p. 65. 
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insist upon this interpretation is to fail to give any weight either to 
the doctrine of bona fides or to the practice of states as revealed by 
unanimous and consistent behavior." 


Assessing the situation differently, Leo Gross, a hard-liner on the ques- 
tion of the law-creating powers of the Assembly, finds that nowhere in the 
Charter has the right to self-determination in the legal sense been estab- 
lished, and contends that 


subsequent practice as an element of interpretation does not support 
the proposition that the principle of self-determination is to be inter- 
preted as a right or that the human rights provisions have come to 
be interpreted as rights with corresponding obligations either generally 
or specifically with respect to the right to self-determination.® 


Working with substantially the same materials of recent history and 
United Nations practice, Dr. Higgins and Professor Gross come to opposed 
conclusions. Where she finds it inescapable that a right has come into 
being, he holds it to be an equally inescapable conclusion that the right 
to self-determination “is not or not yet one which can be characterized as 
based on customary international law.” (How large a loophole is opened 
by the two words “not yet’P) Acknowledging that an impressively large 
number of peoples have been granted or conceded self-determination, he 
asserts that it is not possible to supply the missing element, namely, that 
practice was based on a sense of legal obligation: 


On the contrary, the practice oF decolonization is a perfect illustration 
of a usage dictated by political expediency or necessity or sheer con- 
venience. And moreover, it is neither constant nor uniform.” 


It is certainly the case that since the start of the United Nations a 
highly significant change has taken place in the expectations of broad and 
important elements of the international commumity concerning self-deter- 
mination, but it is a troublesome matter to attempt to define and delimit 
the nature and extent of the change. Evidently there is disagreement as 
to what evidence should be taken into account and how it should be 
weighted: the practice which one expert holds to be “unanimous and 
consistent behavior” the other regards as “neither constant nor uniform.” 
On this score it must be a relevant consideration that the colonial Powers 
and a number of states supporting them have not accepted the basic propo- 
sition that all colonialism is illegitimate nor the corollary proposition that 
the colonial peoples are entitled to as speedy as possible an exercise of 
their right of self-determination with independence as the strongly favored 


5 Rosalyn Higgins, The Development of International Law through the Political 
Organs of the United Nations 101-102 (Oxford University Press, 1963). Muhammad 
Aziz Shukri, The Concept of Self-Determination in the United Nations 338-350 (Damas- 
cus, Syria, 1965), also inclines to accept self-determiration as a legal right, but he 
qualifies his acceptance by pointing to the many potitical considerations, based on 
national interest, which circumscribe its application. 

6 Leo Gross, “The Right of Self-Determination in International Law,” in New States 
in the Modern World, edited by Martin Kilson (a forthcoming publication of the 
Harvard University Press.) T Ibid. 
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goal. How widespread the hesitation is to accept the verdict of the anti- 
colonial majority may be seen in that nine states, including the United 
States, tae United Kingdom, France, Portugal, and Australia, abstained 
even in zhe vote which, in a surge of emotion, brought unanimous adop- 
tion of the centrally important Resolution 1514 (XV) of 1960, the Dec- 
laration of colonial independence. In the aftermath of this Declaration 
what may be seen as the annual catch-all anti-colonial self-determination 
resolutions roused much more objection. Thus, for example, Resolutions 
2105 (XX) of 19658 and 2189 (XXI) of 1966° were adopted by votes, 
respectively, of 74-6-27 and 76-7-20, the negative votes and abstentions 
deriving in part, perhaps, from the fact that these resolutions also added 
oppositicn to military bases in colonial territories and a denunciation of 
colonial rule and apartheid as a threat to the peace and a crime against 
humanitr. 

Where so substantial a body of doubt and opposition exists, including 
major Pcwers and those still possessed of colonies, the existence of a rule 
of international law cannot lightly be assumed. The general climate of 
opinion ras certainly turned sharply against colonialism, and the admin- 
istering Powers agree on the need for an orderly end of the colonial rela- 
tionship,~° on their own terms; but that all dependent peoples have here 
and now the right to determine their own destinies is denied by the 
states wlich remain in charge of them. If, as proposed by Rosalyn Higgins 
and others, the expectation of the international community as to what 
constitutes lawful behavior is a key criterion in determining the existence 
of new rales of international law, it is obviously essential to know how the 
international community is composed and what major portions of that 
community may be excluded without impairing its status as a single and 
solidary body. 

The pzeceding paragraphs have already, prematurely but unavoidably, 
introduced another key element into the discussion: the virtually total con- 
centration of attention since World War II, as far as self-determination is 
concerned, on the colonial peoples. If the right to self-determination is 
to be mede an operative one under international law and an orderly one 
within tke confines of an organized international society, an essential con- 
dition is surely that the peoples or territories to which it applies are de- 
marcatec. with at least reasonable clarity; ++ but all commentators on self- 
determination have pointed out that neither “people” nor “nation” has 
any generally accepted meaning which can be applied to the diverse 
world of political and social reality. 

One obvious version which can be disposed of without further ado is 


8 U, N. General Assembly, 20th Sess., Official Records, Supp. No. 14 (A/6014), p. 3. 

® Ibid., 21st Sess., Supp. No. 16 (A/6316), p. 5. 

10 Save Portugal, which clings to the contention that it has no colonies. 

11 “The more strictly the people to whom it is to be applied are defined, the more 
possible it is to classify self-determination as a right which can be stated with reason- 
able precision and given institutional expression.” Harold S. Johnson, Self-Determina- 
tion within the Community of Nations 55 (Leiden, 1967). 
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the notion that when United Nations resolutions or the first articles of the 
two Covenants on Human Rights assert that “All peoples have the right to 
self-determination,” they mean what they say, że., that all peoples have 
the right. Anyone tempted by so simple an interpretation is invited to 
consult the Germans, Koreans, and Vietnamese; the Biafrans or Ibos, 
the south Sudanese, the Baltic peoples; the Formosans, the Somalis, and 
the Kurds and Armenians. 

There have been two major periods when self-determination has come 
to a substantial measure of international acceptance in the sense of being 
an operative right or principle, but in each instance only for a relatively 
closely defined category of peoples or territories. In the first, at the close 
of World War I, Woodrow Wilson and others proclaimed the right of 
self-determination in universal terms, but for practical purposes with a 
concentration on the European territorial settlement following the war. 
In substance this involved particularly the destiny of the peoples in Eastern 
Europe, the Balkans, and the Middle East who were directly affected by 
the defeat or collapse of the German, Russian, Austro-Hungarian, and 
Turkish land empires. In the second, following World War II, the focus 
of attention has been the disintegration of the overseas empires, which 
had remained effectively untouched in the round of Wilsonian self-deter- 
mination. 

A common bond might be found between the two in that each involved, 
to use contemporary United Nations phraseology, “subjection of peoples 
to alien subjugation, domination, and exploitation.” The ground rules 
that were actually invoked, however, could be seen as precariously in con- 
tradiction of each other, although in each instance it was assumed as a 
basic principle that once the first act of self-determination had been under- 
taken, no further recourse to the right was allowable. The point of 
contradiction lay in the fact that the peoples involved in the Wilsonian 
period were ethnic communities, nations or nationalities primarily defined 
by language and culture, whereas, in the present era of decolonization, 
ethnic identity is essentially irrelevant, the decisive, indeed, ordinarily the 
sole, consideration being the existence of a political entity in the guise 
of a colonial territory. Thus two quite different and mutually incompati- 
ble definitions of the “people” entitled to exercise the right of self-deter- 
mination marked the two periods: in the first, politically shapeless ethnic 
communities were authorized to disrupt the existing states; in the second, 
the inhabitants, however haphazardly assembled by the colonial Power, 
take over pre-existing political units as independent states, but with the 
firm prescription, reiterated in substance under various auspices, as in 
Resolution 1514 (XV), that 


Any attempt aimed at the partial or total disruption of the national 
unity and the territorial integrity of a country is incompatible with 
the purposes and principles of the Charter of the United Nations.’? 


Thus, in the new dispensation, precisely the condition which was held 


12 Cited note 3 above. 
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to justify self-determination in the earlier period, ie., that ethnically dif- 
ferent peoples were subjected to alien rule, is now wholly unacceptable as 
a justification once the colonial territory has achieved its independence." 
It would, however, be exceedingly difficult to establish that, say, the Ibos 
are ethnically closer to the Hausa-Fulani of Northern Nigeria, the south 
Sudanese to the northern Sudanese, or the Papuans of West Irian to the 
Javanese than were the Czechs to the Austrians or the Poles to the Rus- 
sians. In either instance, once the newly created or newly independent 
state is in existence, no resort to further self-determination is tolerable. 

It will be evident that what is in part at stake here is the vexed issue 
as to whether the right to self-determination includes a right of secession. 
Despite the fact that the self-determination of the World War I peace 
settlement seems clearly to have involved secession, and that it is nonsense 
to concede the right to “all peoples” if secession is excluded, the customary 
verdict has been that self-determination does not embrace secession, at 
least as any continuing right. The reason is too obvious to require elabora- 
tion: except in the rarest of circumstances no state will accept the prin- 
ciple that at their own choosing some segment of its own people will be free 
to secede either to become independent or to join a neighbor. Similarly, 
no organization of states is in the least likely to lay down the law that 
its members must yield if they are challenged by an internal demand for 
self-determination, 

This principle was vigorously asserted by Secretary General U Thant 
when he was asked at a press conference on January 4, 1970, whether there 
was not a deep contradiction between the people’s right to self-determina- 
tion as recognized by the United Nations and the attitude of the Nigerian 
Government towards Biafra. The Secretary General’s reply, which included 
a reference to the United Nations’ successful effort to prevent Katanga’s 
secession, affirmed that when a state joins the United Nations, there is an 
implied acceptance by the entire membership of its territorial integrity 
and sovereignty. He continued to say: 


So, as far as the question of secession of a particular section of a Mem- 
ber State is concerned, the United Nations’ attitude is unequivocable. 
As an international organization, the United Nations has never ac- 
cepted and does not accept and I do not believe it will ever accept 
the principle of secession of a part of its Member State.’* 


18Rosalyn Higgins, having found self-determination to be an international legal right 
but one whose extent and scope is still open to some debate, defined it as “the right 
of the majority within an accepted political unit to exercise power.” The Development 
of International Law through the Political Organs of the United Nations 103-105. This 
serves to embrace the current anti-colonial phase of self-determination and the Hungarian 
rising against Soviet domination, but it runs counter to the post-World War I version. 
It also risks being out of tune with what may well be the next incarnation of self- 
determination when the peoples now subjected to what they regard as alien rule in 
states composed of heterogeneous elements rise up to demand the right to rule them- 
selves. Her assertion that, in the present political climate, “the right of self-determina- 
tion is likely to continue to be presented in a racial context” is more plausible than 
the contention that traditionally the term self-determination referred to the desire of 
a race for independence. Ibid. 105-108. 

147 U.N. Monthly Chronicle 36 (Feb., 1970). The Special Committee on Prin- 
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If the right of secession is eliminated and the maintenance of the territorial 
integrity of states takes priority over the claims of “peoples” to establish 
their own separate political identity, the room left for self-determination 
in the sense of the attainment of independent statehood is very slight, 
with the great current exception of decolonization. It need scarcely be 
added that the transition from colonial status to independence is not re- 
garded as secession, whether or not it is achieved by force of arms, but 
rather as the “restoration” of a rightful sovereignty of which the people 
have been illegitimately deprived by the colonial Power concerned. On 
the theory that colonialism is permanent aggression, which was put for- 
ward by India at the time of taking over Goa from Portugal, the imperial- 
ists have and have had no rights, and therefore no issue of secession can 
be raised. In the Goan instance the people formally returned to the India 
from which they had never been lawfully separated; in the case of other 
colonies the latent sovereignty of the people is made manifest as the usur- 
pers are overthrown or withdrawn. The anti-colonialists denounce all 
colonialism as illegitimate, even though Article 73 of the Charter appears 
clearly to contemplate the exercise of a measure of control by the ad- 
ministering states. 

The end of colonialism is, however, near at hand, the great bulk of the 
colonial peoples already having achieved independence or otherwise come 
out from under alien rule, and it hes so far proved impossible to determine 
what category of peoples, if any, will next be designated as the ones en- 
titled to call upon the right of self-determination. Useful as it would be 
to establish where the lightning may strike next, in order to make some 
advance planning possible, we have little more than guesswork to rely on. 
While it appears inevitable that demands for a right to determine their 
own separate destinies will be made by “peoples” embraced within the 
heterogeneous polities of the third world, as well as of the first and second, 
there can be no present assurance that the international community will 
give them, or some defined portion of them, the kind of blessing which 
it has given the colonial peoples. 

It appears to be the usual interpretation of self-determination that it 
involves accession to independent statehood, but account must also be 
taken of the claim which is made to what may be called internal self- 
determination, as contrasted with the external self-determination associated 
with international political status. A convenient phrasing of it is to be 
found in the General Assembly’s Declaration on Non-Intervention (Reso- 
lution 2131 (XX) ): 


ciples of International Law concerning Friendly Relations and Cooperation among 
States, in dealing in its Report with the principle of equal rights and self-determination 
of peoples, which it accepted as a principle of international law, took a firm stand 
against any action which would dismember or impair the territorial integrity or political 
unity of independent states. U.N. General Assembly, 25th Sess., Official Records, Supp. 
No. 18 (A/8018), 1970, p. 69. For self-evident reasons the Organization of African 
Unity, in its Charter and elsewhere, has been particularly firm in its insistence on the 
maintenance of sovereignty and territorial integrity and on banning interference in 
internal affairs. 
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Every State has an inalienable right to choose its political, economic, 
social and cultural systems, without interference in any form by an- 
other State.” 


The Declaration, for the moment leaving the realities of international 
politics behind it, denies the right of any state to intervene, directly or 
indirect_y, in the internal or external affairs of anv other state or to use 
econom:c, political, or any other type of measures in order to secure ad- 
vantages of any kind from another state or to subordinate the exercise of 
the latter’s sovereign rights. The temptation to vote with the majority 
on the side of virtue obscures on occasion the need for precision of lan- 
guage and realism of prescription. 

It appears to this writer that self-determination in this phase, as con- 
trasted with the positive action implied by external self-determination, is 
essentially a negative matter, and as such properly dealt with in a dec- 
laration on non-intervention. With one substantial exception, no positive 
step is -equired, nor is any particular kind of government or social, eco- 
nomic, or cultural system called for or favored; all that is needed is that 
there not be external interference which impairs the ability of the state 
freely to make its own choices. All states and international organizations 
are asked to contribute political and material support to the winning of 
independence by colonial peoples; in relation to internal self-determination 
they are asked only to abstain from action of any kind which influences 
the domestic decision of other states. Any effort on the part of states or 
organizations to become involved in the affairs of other sovereignties in 
order to promote one or another decision would seem to be an evident 
violation of the ban on intervention. For good or evil, such intervention 
is, of course, an old-established and continuing feature of international 
life, whsther in soft-spoken and covert fashion or in such open actions as 
the United States in relation to Cuba and the Dominican Republic, the 
Soviet Union in Hungary and Czechoslovakia, or Sukarno’s Indonesia in 
its armed “confrontation” with Malaysia. 

Wholly comprehensibly in the light of the arrogant imperialist inter- 
ventions of the not distant past and despite the unlikelihood that it will 
be lived up to, total non-intervention has been accepted by the United 
Nations as one of the highest of principles. A still higher principle, how- 
ever, has been established by the United Nations which overrides the 
right of internal self-determination and invalidates the obligation to ab- 


15 U.N. General Assembly, 20th Sess., Official Records, Supp. No. 14 (A/6014), 
p. 11; 60 A.J.LL. 662 (1966). 

16 “If -t becomes common for Assembly resolutions of this nature to be passed by 
large majorities only to be immediately ignored, then the seriousness with which the 
Organiza-ion deserves to be taken will have been significantly downgraded.” David A. 
Kay, “Tke Impact of African States on the United Nations,” 23 International Organiza- 
tion 32 (Winter, 1969). 

It deserves also to be noted that in a distinctive burst of honesty Malta declined to 
participate in the unanimous vote for the Declaration on the ground that it was being 
openly violated by several states which voted for it, and that they were unlikely to 
modify their policies. 2 U.N. Monthly Chronicle 23 (Jan., 1966). 
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stain from interference in what would otherwise be the domestic affairs 
of other states. This loftiest of principles is covered in the Declaration on 
Non-Intervention by the injunction that “all Stetes shall contribute to the 
complete elimination of racial discrimination and colonialism in all its 
forms and manifestations.” The Special Committee on Friendly Relations 
has also debated these issues at length and combined in the Declaration 
unanimously adopted on September 15, 1970, the assertion of equal rights 
and self-determination of peoples, the inalienable right of every state to 
choose its political, economic, social, and cultural systems without inter- 
ference, and the duty of states to eliminate all forms of racial discrimina- 
tion and religious intolerance.” 

In addition to the right or obligation to intervene to bring colonialism 
to an end, the United Nations orgens have repeatedly asserted the neces- 
sity to intervene to overthrow the open and full-dedged racial discrimina- 
tion of the apartheid regime in South Africa, also applied in Southwest 
Africa, and the close approximation to it which the white minority has 
instituted in Rhodesia since the Unilateral Declaration of Independence 
of 1965. In these instances, and presumably any others which might be 
found comparable to them, the inalienable right of a state to choose its 
social-politica] system vanishes and is replaced by the international man- 
date to secure a non-discriminatory regime.** It has been suggested that 
the contradiction between the doctrine of non-intervention and the attack 
upon apartheid is greatly mitigated if Resolution 2131 (XX) is read as 
being subject to the obligations imposed on states by the Charter. Un- 
less intervention, however, is assumed by definition to involve the threat 
or use of force, bringing pressure of one sort or another to bear on a 
state does not appear to be outlawed by the Charter. As far as human 
rights and fundamental freedoms are concerned, even if it be conceded, 
as it must be, that apartheid constitutes an unmistakably flagrant violation 
of these rights and freedoms, reference to the Charter could not by itself 
furnish an answer as to whether Article 1, par. 3, or Article 2, par. 7, takes 
priority. 

Racial discrimination is assumed by the contemporary international con- 
sensus to be a basic evil wherever it occurs and in whatever guise, but it 
becomes the paramount evil when the majority of the people are wholly 
dominated by a minority of another race. Under such circumstances self- 
determination comes into play only when the majority achieves freedom to 
express its will and make it effective. Such a stand, with its special refer- 
ence to white-ruled southem Africa, does not necessarily imply any general 
endorsement of majority rule, as, for example, in relation to rule by a 
military junta after a coup, but is limited to situations in which apartheid 
or some approximation thereof is practiced ky the dominant racial mi- 
nority. Nothing but total scorn could greet the well-advertised insistence 


17 For the text of the Declaration see the Report of the Special Committee, cited 
note 14 above, pp. 62-71; also reprinted in 65 A.J.L.L. 244 (1971). 

18 See Alexander J. Pollock, “The South West Africa Cases and the Jurisprudence of 
International Law,” 23 International Organization 786 (Autumn 1969). 
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of the South African Government that its doctrine of apartheid, under 
the label of separate development, is in fact intended to promote the self- 
determination of each of the country’s peoples. 

In the deliberations of the Special Committee on Friendly Relations on 
the Declaration to be presented to the Assembly for adoption, the United 
States proposed the inclusion of the following article in the section dealing 
with self-determination: 


The existence of a sovereign and independent State possessing a 
representative Government, effectively functioning as such to all dis- 
tinct peoples within its territory, is presumed to satisfy the principle 

of equal rights and self-determination as regards those peoples.?® 
While this seems a mild and temperate statement to which it is difficult 
to take exception, it might, if it had been adopted, have turned out to 
raise some troublesome issues. Would it, for instance, justify recourse to 
self-determination on the part of peoples who are not, or who claim not 
to be, effectively represented in and by their government; and, as in all 
such questions of self-determination, who is entitled to make the relevant 
judgments and decisions? Is it a matter of international concern that 
representative governments do not exist in many countries, and what, if 
anything, should be done about it? As a general proposition it might be 
suggested that the more criteria are laid down internationally as higher 
principles conditioning the right of states to full and free internal self- 
determination, following the precedent of the elevation of the condemna- 
tion of apartheid to the status of a super-principle, the greater will be the 

temptation—or even, at a further remove, the obligation—to intervene. 
One other problem of self-determination which has come to be of con- 
siderable current significance concerns the multiplicity of actual or po- 
tential ministates now coming into existence. In the 19th century it was 
widely assumed as both the desired and the expected outcome that the 
new principle of nationality would enable the larger nationalities to con- 
solidate and establish strong and stable states, while the lesser peoples, 
seen as having made no mark upon history, would either be absorbed or 
fade into the background. The emergence of Germany and Italy was 
taken as setting the pattern, and the “Balkanization” which lay ahead was 
not adequately foreseen.*? The round of self-determination which followed 


19 U.N. Doc. A/AC.125/L.75 (Sept. 15, 1969), p. 4. The U.K. submitted an almost 
identical text, p. 6. In the Declaration adopted by the Special Committee there sur- 
vived from these proposals the statement that states which complied with the principle 
of equal rights and self-determination, as described in the Declaration, were “thus 
possessed of a government representing the whole people belonging to the territory with- 
out distinction as to race, creed, or colour.” Report of the Special Committee 69. 

20 Professor Karl W. Deutsch has suggested that “Scandinavianization” be substituted 
for “Balkanization,” thus producing an immediate change in implication and attitude. 
The derogatory sound of “Balkanization” obscures the very real possibility that the 
construction or maintenance of larger heterogeneous political units lumping together 
peoples without common bonds may produce disastrously costly results, of which 
Nigeria is the most recent unhappy example. Furthermore it has been cogently argued 
that the Austro-Hungarian Empire was not necessarily the ideal political solution and 
that balkanizing the Balkans was a step forward, not a step backward. 
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World War I represented some further fragmentation but the great erup- 
tion of small peoples, laying claim to self-determination and ranging from 
lesser middle-sized to infinitesimal, broke out around the globe in the later 
phases of the process of decolonization. The British, indefatigable col- 
lectors of bits and pieces of empire,—miscellaneous islands, coaling stations, 
bases, and enclaves—were the major contributors, but others were also 
somewhat perplexed proprietors of tiny territories or, on occasion, of rela- 
tively large territories with tiny populations and meager known resources.”* 

As with most issues of self-determination, the questions which are likely 
to be asked are simple, the answers complex or non-existent. The sim- 
plest question of all, to which only an arbitrary answer can be given, is: 
How small is small? 

Small peoples are as much entitled to self-determination as large ones, 
but it is also evident that at some level a point of absurdity is reached 
as when islands such as Nauru and Anguilla, with a population of a few 
thousand each, are envisaged as taking a full place in the international 
society as sovereign states. It may be that, apart from any speculation as 
to whether it is to their advantage or disadvantage, they could manage to 
maintain life at some level if left wholly adrift on their own, but their 
ability to take an active and normal share in the life of the international 
community would be drastically limited. 

An important part of the problem was raised by Secretary General U 
Thant in the Introduction to his Annual Report in September, 1967, when 
he remarked that, for all the desirability of universality of membership in 
the United Nations, “the line has to be drawn somewhere.” Accepting the 
complete legitimacy of even the smallest territories attaining independence 
through self-determination, he added that 


it appears desirable that a distinction be made between the right to 
independence and the question of full membership in the United Na- 
tions. Such membership may, on the one hand, impose obligations 
which are too onerous for the “micro-states” and, on the other hand, 
may lead to a weakening of the United Nations itself.?? 


As far as the United Nations is concerned, the precedents, disturbing to 
many participants and observers, have come to be so generous to ministates 
as to make future restrictions difficult unless firm decisions are both taken 
and enforced, laying down rules as to the size of states to be admitted as 
Members. The present low point is that of the Maldive Islands, admitted 
in 1965 with a population at that time of some 100,000, its nearest rival 
among the recent “Third World” Members being Equatorial Guinea, ad- 
mitted three years later with 272.000 people. The precedents were already 
well established, however, by the membership in the League of Nations of 
the Central American and Caribbean Republics and the admission to the 


21 See David W, Wainhouse, Remnants of Empire (New York and Evanston, 1964), 
and the voluminous documentation of the Special Committee of 24, dealing with the 
implementation of the Declaration on colonial independence. 

22 U.N. General Assembly, 22nd Sess., Official Records, Supp. No. 1A(A/6701/ 
Add, 1), p. 20. 
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United Nations in 1946 of Iceland with 285,000. A UNITAR publication 
of 1969 lists a total of 17 U.N. Members with populations of less than one 
million,” end a number of others hover not far about that figure. 

There is no occasion to elaborate here on the well-worn theme of the im- 
balance within the United Nations and other international organizations 
between states with populations running to hundreds of millions and those 
with a few hundred thousands or less. It is obviously necessary, however, 
to carry further and to deepen the exploration both of the acceptable al- 
ternatives to independence and of the ways in which the United Nations 
and other international bodies might 5e of service to small peoples with- 
out the assumption that the latter must acquire sovereign independence 
and full United Nations membership. On the first score a difficulty that 
must be taken into account, although it is certainly not insuperable, is 
that the Committee of 24, looking to speedy decolonization under Resolu- 
tion 1514 (XV), has strongly tended to equate the proper exercise of the 
right of self-determination with a decision for independence. Particular 
exceptions have been approved as legitimate by the Committee and the 
Assembly itself, as in the case, for example, of the Cook Islands, whose 
desire for continued ties with New Zealand was accepted with surprised 
dismay, but the basic assumptions of the Committee and the Assembly are 
reflected in the standard bracketing together of self-determination and 
independence, 

To the pleasure of the United States and its associates, the 1970 Dec- 
laration of the Special Committee on Friendly Relations held in the section 
dealing with the equal rights and self-determination of peoples that it 
accounted as a legitimate outcome of self-determination not only inde- 
pendence but also association or integration with an independent state or 
the emergence into any other political status freely accepted by a people.” 
By now a number of alternative relationships between independent states 
and small peoples and territories have been worked out which provide 
self-government and at the same time on a freely agreed basis secure the 
benefits of association with a larger state and presumably representation 
by it in the world at large. Despite the advantages which such co-operative 
arrangements can bring with them, it kas been the inclination of a number 
of members of the Committee of 24 tc ask that any act of self-determina- 
tion which calls for less than independence should be subject to reversal 
by a later and definitive act of self-determination which would record the 
people’s demand for independence, As they see it, self-determination is 
an inalienable right to which access must remain available until the ulti- 
mate option of independence has been exercised. 


28 Status and Problems of Very Small States and Territories (UNITAR Series, No. 
3), pp. 73-74. The population figures cited are taken from the relevant issues of the 
Yearbook of the United Nations and the UNTAR Status and Problems. 

24 A numter of Assembly resolutions make substantially the same point. Res. 1541 
(XV) of 1860, for example, states that self-government can be attained through 
emergence 23 an independent state, or throuzh free association or integration with an 
independent state; but the deep-rooted pref=rence for independence generally shines 
out undisguised. 
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The ills and shortcomings characteristic of small peoples may be sig- 
nificantly eased by the contributions which international organizations 
can make to their well-being and even to their survival in an interdependent 
and often threatening world. If full membership in the United Nations is 
to be denied to peoples whose numbers and such other attributes as may 
be internationally specified fall below some agreed standard, there remain 
a variety of other possibilities. These include some version of associate 
membership (presumably non-voting) in the United Nations, associate or 
full membership in specialized agencies and relevant regional organizations, 
and the creation of some body (an Office of Small States and Territories?) 
within the United Nations or outside it, to which would be assigned re- 
sponsibility for seeing to it that small peoples are kept abreast of develop- 
ments in spheres germane to their interests and particularly of programs 
which would help them to overcome the deficiencies deriving from their 
small size. The more such relationships remain in the sphere of tech- 
nical advice, the less controversial they would be, but they would in- 
evitably also move into spheres with manifest political implications and 
thus be increasingly likely to stir up trouble. 

A political issue of the first order of importance concerns the provision 
of defense and security for small siates and territories. By no stretch of 
the imagination can they be assumed to have the resources which would 
enable them to defend themselves against any serious attack. The UNITAR 
study of very small states realistically remarks that, if all U.N. Members 
lived up to their Charter obligations, no special guarantees would be neces- 
sary, but the possibility of non-observance leads to the need for further 
forms of safeguards.” This issue was most persuasively presented to the 
United Nations in relation to the three High Commission Territories em- 
braced within South Africa as they approached independence. The 
danger that one or more of the three might be forcibly swept within the 
apartheid regime led to a solemn warning to the South African Govern- 
ment by the General Assembly in Resolution 1954 (XVIII) of 1963 that 
“any attempt to annex or encroach upon the territorial integrity of these 
three Territories shall be considered an act of aggression.” ? It must, 
however, be recognized that this or any other type of international ar- 
rangement safeguarding the independence of states or territories is subject 
to all the frailties and vagaries of collective security which stand out so 
clearly on the historical record. 

Although there may be a substantial number of common issues, a dif- 
ferent set of problems appears when the people or territory under con- 
sideration is not independent. Of the many varieties of lack of independ- 
ence, two main types must be distinguished: a people who occupy and lay 
claim to a reasonably well defined territory which might be separated 
from the state of which it forms a part, such as the South at the time of 


25 See UNITAR, Status and Problems, particularly Pt. II, Chap. If: and Patricia 
Wohlgemuth Blair, The Ministate Dilemma (Carnegie Endowment for International 
Peace, Occasional Paper No. 6, 1967). 26 UNITAR, op. cit. 157. 

27 U.N. General Assembly, 18th Sess., Official Records, Supp. No. 15 (A/5515), p. 8. 
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the American Civil War, Biafra, or Nagaland, and a people intermingled 
with the dominant majority people, such as the Blacks in the United States, 
the Chinese in Malaysia or Indonesia, or the Asians in East Africa. Where 
there is such intermingling, no form of self-determination, short of mass 
migration, can be invoked to satisfy such demands as the minority com- 
munity may make for recognition of its separate identity and its human 
rights. In these circumstances, the aim must be to achieve non-discrimina- 
tory acceptance into the general citizenry with, perhaps if it is desired 
and proves negotiable, such an admixture of minority rights as will work 
to prese-ve the distinctiveness of the community involved.” 

Given a geographically distinct territory, secession or some form of 
territorielly based self-government is at least conceivable, whatever the 
political complications, particularly if the territory is wholly separate from 
the state concerned, as in the case of an island or overseas dependency. 
Small colonies and peoples, however, have scant opportunity to arrive at 
decisions of their own and are likely to be subject to the determinations 
of the metropolitan Power to which they attach. The singularly pertinent 
case of minuscule Anguilla, which, exposing Britain to global ridicule, 
even underwent British military occupation, challenged the conscience of 
the word to find some better answers and procedures than those imme- 
diately available. With no desire for a complete breach with London, 
Anguilla found in the ordinary course of events no outside authority to 
which it might turn for aid and advice and no forum in which to plead 
for a change in the London-imposed formula for decolonization, including 
the unwelcome merger with St. Kitts and Nevis. Its leaders saw no al- 
ternative to an otherwise nonsensical declaration of independence which 
not only dramatized its case, at some midpoint between farce and tragedy, 
but promptly also gave it some measure of international standing and re- 
moved i: from the ranks of the untouchables as far as the United Nations 
and other international organizations were concerned. 

It is to avoid a situation such as this that Roger Fisher and others have 
proposed an overhaul of the existing machinery and assumptions. The 
essence of the proposals made by Professor Fisher is a plea for flexibility 
which would make possible a wide array of fluid arrangements to meet 
the varying needs of small peoples and territories. Thus he called for 
recognition that 


independence and political freedom are too important to be confined 
by sharp categories. Self-determination is not a single choice to be 
made in a single day. It is the right of a group to adapt their political 
position in a complicated world to reflect changing capabilities and 
changing opportunities.” 


28 For an illuminating discussion of this problem as well as of a number of other 
points relevant to self-determination, see Chap. 5, “Self-Determination and Minority 
Rights,” in Vernon Yan Dyke, Human Rights, the United States, and World Com- 
munity (INew York, London, Toronto, 1970). 

29 Roger Fisher, “The Participation of Microstates in International Affairs,” 1968 
Proceedings, American Society of International Law 166 (Washington, D. C., 1968). 
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Turning away from the traditional rigid alternatives, he urged a deliberate 
blurring of the distinction between independence and dependence in the 
hope both of lessening the demand for full sovereignty and of opening to 
small places access to the advice, facilities, and services which they are 
unable to furnish for themselves. In explicit contrast to the Committee of 
24 with its bias in favor of independence, his proposed Office of Small 
States and Territories in the United Nations would seek the practical solu- 
tion of problems on their merits and accept from the outset the assumption 
that small states will normally want to have a close relationship with 
some large state, perhaps the former colonial Power, and also have direct 
access to the United Nations. 

For territories which have crossed the threshold to independence it 
should not be too difficult to work out such programs, but to apply the 
same technique to those which remain dependent is obviously to risk serious 
trouble. To be effective the new instrumentalities must constitute a direct 
challenge to the sovereignty of the state over what it holds to be its own 
land and people. The more effective they would be in promoting the 
right to self-determination, the more direct and objectionable the chal- 
lenge, although by now the process of decolonization is so far advanced 
that for many small territories the colonial Powers might welcome expert 
and impartial international advice as to how to bring the colonial relation- 
ship to a mutually satisfactory end.®° 

For large territories or small, whether it concerns Anguilla or Angola, 
Gibraltar or Guam, Brittany or Quebec, Biafra, the south Sudan, or 
Lithuania, the claim of an international authority to intervene in the 
determination of political affiliation threatens to bring down on its head 
the wrath of any country directly affected. A parallel might be drawn 
with the attempt in the interwar decades to maintain a system for the 
international protection of minorities, which achieved not very impressive 
results, was resented by the states to which it applied, and was abandoned 
in the reconstruction of the world after 1945. That minorities deserve 
protection when they are denied the human rights supposedly theirs and 
that some peoples have what seem excellent claims to a separate political 
identity are propositions which it is impossible to deny. There is ample 
room, however, for skepticism that the existing system of sovereign states 
has evolved to the point where its members would be prepared to sub- 
ject themselves to intervention on behalf of minorities or to advice given 
directly to peoples within their jurisdiction encouraging these peoples to 
seek self-government or independence.** 


30 Professor Fisher explicitly recognized that in order to have its advice accepted 
as expert and impartial, without political preconcepticns, the “U.N. would have to 
change quite radically its orientation to small places,” departing from the rôle hitherto 
played by the Committee of 24 “as an international lobby for absolute independence 
regardless of the consequences.” Ibid. 168-169. How real is the prospect that the 
U.N. could divorce itself from politics and political preconceptions for such purposes? 

81 It deserves to be noted that prompily following Professor Fishers paper at the 
1968 A.S.I.L. meeting, Elizabeth Brown of the Office of U.N. Political Affairs, De- 
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Particularly where it involves the emergence of new states on the world 
scene or the reshaping of old ones, self-determination is obviously a matter 
of legitimate international concern. The problem, to which no satisfactory 
answer has as yet been produced, is how one sets about regularizing and 
bringing under international control what this writer has elsewhere de- 
scribed as essentially a right of revolution, justified by an appeal to prin- 
ciples of higher law.*? That the overwhelming U.N. majority has accepted 
it as substantively a right of revolution appears to be confirmed by the 
repeated Assembly injunction that all states should provide moral and 
material assistance to the struggle for independence of the national Hbera- 
tion movements, some of which are carrying on open warfare. Self- 
determination has from time to time been referred to as the right of the 
winner in a Darwinian conflict for survival. Up to now the success or 
failure of an attempt at self-determination represented no special merit or 
lack of it but, in success, good fortune and effective strength, including 
external assistance, or, in failure, bad fortune and the lack of the force 
needed to put it across. The American Revolution won freedom from 
Britain; the South failed to win the Civil War; Jinnah and the Moslem 
League made life difficult enough for the British and the Indian National 
Congress to secure Pakistan’s separate existence; the Ibos lacked the power 
to sustain Biafras independence; Isrzel fought its way to statehood; Indo- 
nesia and Algeria won independence; but Angola and Mozambique have 
so far failed to break the Portuguese colonial grip. 

It would be a wholly new departure if norms were to be established by 
which claims to self-determination could be evaluated and the Assembly, 
the Security Council, or some other newly created international agency 
were empowered to take authoritative decisions, implemented in part, per- 
haps, through the elaboration of a collective process of recognition by the 
international community.** Because of the great variety of situations, 
problems and claims, the decisions would undoubtedly have frequently to 


partment of State, called attention to “some serious problems” involved if the U.N. 
were to offer political and constitutional advice to an area under the administration 
of a sovereign state. On the basis of past experience, it was her conclusion that the 
metropoles would find very little more than technical assistance in the narrow sense 
acceptable. Ibid. 180. 

32 See the writers Self-Determination Revisited in the Era of Decolonization (Occa- 
sional Paper No. 9, Center for International Affairs, Harvard University, 1964). Rosalyn 
Higgins sees the principle of self-determination as having, “over the last 15 years, 
led to the widespread view that there may now be a legal right of revolution; that is 
to say, that under the principle of self-determination the p2oples of a territory must 
be allowed—if absolutely necessary by forceful means——to replace the government by 
one of their own choice. This principle finds express approval in the resolutions passed 
on the Hungarian intervention.” The Development of International Law through the 
Political Organs of the United Nations 211. 

83 The Secretary General has in at least three recent instances been called upon to 
play a significant réle in issues of self-determination: in 1963, certifying the willing- 
ness of the people of Sabah and Sarawak to join Malaysia; in 1969, joining in super- 
vising “the act of free choice’ of West Irian in remaining a part of Indonesia; and in 
1970, undertaking to ascertain “the wishes of the people of Bahrain” at the request 
of the United Kingdom and Iran. 
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be of an ad hoc “political” nature, but various criteria have been sug- 
gested which might be drawn upon to provide norms for judging 
claims. A frequently mentioned criterion for a favorable decision is 
the denial of human rights—a peculiarly pertinent criterion in view of 
the proposition often put forward that all other human rights rest on the 
right of self-determination—but it is also evident that other means of safe- 
guarding human rights than the drastic remedy of independence should be 
explored, 

On the face of it, it is desirable that the United Nations be empowered 
to play a larger rôle in relation to the always hazardous issue of self- 
determination, granted—which is not necessarily self-evident—that to do 
so would be to ease rather than to intensify international tensions and to 
promote human well-being. The realistic issue is still not whether a people 
is qualified for and deserves the right to determine its own destiny but 
whether it has the political strength, which may well mean the military 
force, to validate its claim. Have states and peoples evolved sufficiently 
to be prepared to accept the substitution of international decisions, or at 
least of international intervention and good offices, for the old-established 
trial by battle? In the current phase of self-determination the Committee 
of 24 and the Assembly have insisted on the desirability of United Nations 
participation in the transition of colonies to independence or some other 
approved status, but they have met with frequent rebuffs by the colonial 
Powers who are even more firmly insistent on setting their own timetable 
and their own style and sequence cof events. This does not augur well for the 
future, and all the less so if the ending of the process of decolonization 
means that hereafter self-determination headed toward independence can 
only mean secession from existing states. It might also be asked as pos- 
sibly a highly relevant consideration: Assuming that the remaining bits and 
pieces of empire are tidied up to the generel satisfaction of the Com- 
mittee of 24 and the Assembly, leaving still the grave problems of white- 
dominated southern Africa, will the large array of new countries tend to 
lose interest in self-determination, or, insofar as they retain interest, seek 
rather to safeguard their present boundaries and jurisdiction than to risk 
them by empowering an external authority to busy itself with the dynamite 
of self-determinationP Continued white minority rule in southern Africa, 
condemned as an evil of paramount importance, will keep the slogans and 
the cause of self-determination alive, but it must also be recognized that 
this is a special and distinctive issue. The demand for self-determination 
there has no necessary implication of support for self-determination else- 
where and certainly not for what seems likely to be its next major in- 
carnation in the clamor of peoples trapped in pluralistic states in which 
they have no dominant share to take charge of their own destinies. 


THE CONVENTION ON THE NON-APPLICABILITY 
OF STATUTORY LIMITATIONS TO WAR CRIMES 
AND CRIMES AGAINST HUMANITY 


By Robert H. Miller * 


A quarter of a century has now elapsed since the end of World War II. 
During that time concerted efforts have been made to bring to justice 
those responsible for the appalling atrocities committed in the name of the 
Nazi forces. While many of the principal authors of war crimes have been 
punished, some of them are known to be still at large. Either by managing 
to escape detection or by fleeing to a country of haven, they have success- 
fully avoided prosecution and punishment. In other cases* judicial pro- 
ceedings have not yet been completed against persons suspected of war 
crimes or crimes against humanity. 

With the coming into effect in some states? of statutes of limitation? 
which prevent the institution of criminal proceedings and the execution of 
penalties for crimes committed beyond a prescribed period, a new dimen- 
sion has been given to the problem of prosecuting and punishing persons 
suspected of having committed war crimes or crimes against humanity. The 
question of the applicability of prescription, a municipal law concept, to 
those international crimes occasioned concern before the United Nations. 
On November 26, 1968, the General Assembly of the United Nations 


* LL.B. (Melbourne), LL.M. (University of California, Berkeley); Lecturer-in- 
Law, Monash University, Australia. Formerly Asst. Human Rights Officer, United 
Nations. 

1 For example, “from 8 May 1945 to 1 January 1968, 77,044 investigations of per- 
sons suspected of major Hitler-era crimes were conducted by the West German Au- 
thorities. A total of 6,192 were sentenced during this period, 12 of them to the 
death penalty, 90 to life imprisonment, 5,975 to shorter terms of imprisonment and 
114 to pay fines. At present, 19,933 cases of persons suspected of National Socialist 
crimes are before the West German Courts.” Quoted in Press Release, Federal Re- 
public of Germany Information Center, New York, “Statute of Limitations—Contro- 
versial Problem of German Policy,” Ost. 15, 1968. 

2 For instance in Greece: “. . . pursuant to Greek national legislation all war crimes 
are subject to a twenty-year statutory limitation. As a consequence, war criminals of 
the Second World War can no Jonger be prosecuted in Greece.” U.N. Doc. A/7174, 
p. 19. In the following states, the ordinary statutory limitations are apparently 
applicable to war crimes and to persons guilty of crimes against humanity: Cambodia, 
Cameroon, Japan, Malta, Morocco, Norway, Spain, Sweden, Turkey, Venezuela. U.N. 
Doc. E/CN.4/906, p. 53. 

8 Statutory limitation, or prescription, in criminal law is not a universal concept 
and it should be contrasted with tke practice of common law countries, where the 
principle of setting a time limit for the prosecution of crime is generally not recog- 
nized. See U.N. Doc. A/7174/Add.1-3 for a description of the limitation periods that 
apply in several states; e.g., in Italy, “this [statutory] limitation does not apply to serious 
offences which are subject to the penalty of ergastolo [rigorous imprisonment for life].” 
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adopted the Convention on the Non-Applicability of Statutes of Limitation 
to War Crimes and Crimes against Humanity. 

The convention is a significant contribution to the historical development 
of international criminal law. Previous international instruments * estab- 
lishing responsibility for war crimes and crimes against humanity as well 
as the obligation of states to prosecute and punish persons who had com- 
mitted those crimes, were silent ® as to the applicability of any statute of 
limitation to their prosecution and punishment. The 1968 Convention at- 
tempts to fill this gap. In essence it defines war crimes and crimes against 
humanity and provides that states parties to the convention undertake to 
adopt measures to ensure that statutory limitations shall not apply to the 
prosecution and punishment of the crimes referred to and that existing 
limitations shall be abolished. In the absence of an international tribunal 
which would apply the convention’s substantive and adjective law, the 
convention accords with the realities of international penal law by leaving 
the mechanics of prosecution and punishment of persons charged with those 
crimes to national legal systems. 


UNITED NATIONS CONCERN WITH INTERNATIONAL CRIMES 


During the deliberations of the various United Nations bodies concerned 
with drafting the 1968 Convention, the views expressed by states are 
particularly revealing on a number of significant legal and political issues. 
While universal recognition and acceptance were given by states to the 
principle that the criminals responsible for war crimes and crimes against 
humanity should be traced, apprehended, and equitably punished, vast 
differences of opinion were expressed on other fundamental matters. Dele- 
gates, in defining the crimes concerned, or in delimiting the scope of the 
convention, or in articulating the doctrine that the convention should apply 
to past as well as to future crimes, were often irreconcilably opposed. 

A clear indication of the conflicting views that emerged during those 
debates is seen in the distribution of votes that were cast for the adoption 
of the convention before the General Assembly, when less than one half 
of the 126 United Nations Member States actually voted for it. The con- 
vention was approved by 58 votes in favor and 7 against, with 36 ab- 
stentions.© More opposing votes were cast against the adoption of this 


t E.g., the Declaration of St. James of 1942, the Moscow Declaration of 1943, the 
Potsdam Agreement of 1945, the Charters of the International Military Tribunals of 
Niirnberg and the Far East, the 1948 Convention on the Prevention and Punishment 
of the Crime of Genocide, and the Geneva Conventions of 1949 all called for the 
punishment of such criminals. 

5 The representative of France noted “that silence might be interpreted as en- 
couraging States to apply their domestic legislation to war crimes and crimes against 
humanity, thus creating a situation unsatisfactory to the international community.” 
U.N. Doc. E/CN.4/SR/921, p. 4. 

6 For: Algeria, Bulgaria, Burma, Byelorussian S.S.R, Central African Republic, 
Ceylon, Chad, Chile, China, Cuba, Cyprus, Czechoslovakia, Dahomey, Ethiopia, Gabon, 
Ghana, Guinea, Hungary, India, Indonesia, Iran, Iraq, Israel, Ivory Coast, Kenya, 
Kuwait, Lebanon, Liberia, Libya, Malaysia, Maldive Islands, Mauritania, Mexico, Mon- 
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convention than were voted in opposition to any prior international human 
rights instrument.’ Yet it is of even greater significance that well over 
thirty states abstained from voting. Those included Belgium, Denmark, 
France, Greece, Luxembourg, The Netherlands and Norway, all of which 
had been occupied by German forces. 

An examination of the history of the most important provisions of the 
convention, particularly during final drafting, will assist in understand- 
ing the principal differences that divided the delega%es so sharply. 


The Origins of the Convention 


The preparation and eventual adoption of the 1968 Convention was 
largely precipitated by a decision of the Bundestag of the Federal Re- 
public of Germany. Pursuant to legislation adopted on April 13, 1965,8 
the period of limitation® for prosecution of offenses of the most serious 
kind (which included war crimes or crimes against humanity) was ex- 
tended from May 8, 1945, until December 31, 1969. 

Under the terms of the German Penal Code of 1871,° war crimes and 
crimes against humanity are punishable under the provisions relating to 
such offenses as murder, manslaughter, bodily injury, unlawful depriva- 
tion of liberty and duress. As in many countries, the law of the Federal 


golia, Morocco, Nepal, Niger, Nigeria, Pakistan, Philippines, Poland, Romania, Rwanda, 
Saudi Arabia, Senegal, Singapore, Southern Yemen, Sudan, Syria, Togo, Tunisia, 
Ukrainian S.S.R., U.S.S.R., United Arab Republic, United Republic of Tanzania, Upper 
Volta, Yugoslavia and Zambia. 

Against: Australia, El Salvador, Honduras, Portugal, South Africa, United King- 
dom, United States. 

Abstentions: Afghanistan, Argentina, Austria, Belgium, Bolivia, Brazil, Canada, Co- 
lombia, Costa Rica, Denmark, Ecuador, Finland, France, Greece, Guatemala, Guyana, 
Haiti, Iceland, Ireland, Italy, Jamaica, Japan, Laos, Luxembourg, Netherlands, New 
Zealand, Nicaragua, Norway, Panama, Peru, Spain, Sweden, Thailand, Turkey, Uruguay 
and Venezuela. 

T Prior to this convention, sixteen international instruments had been adopted in the 
field of human rights by the United Nations, and only in the following three cases 
were dissenting votes cast against the adoption of such instruments: The Convention 
on the Traffic in Persons, the Convention on the Right of Correction, and the Optional 
Protocol to the International Covenants on Human Rights. For details of votes cast, 
see U.N. Doc. A/CONF.32/15. 

8 Bundesgesetzblatt, Part I, p. 315. See U.N. Doc. E/CN.4/908, pp. 71-77, for in- 
formation provided to the Secretary General by the Federal Republic of Germany con- 
cerning its legislation relating to the applicability of statutory limitations to war crimes 
and crimes against peace and humanity. 

9 “The Law concerning the Calculation of Periods for Criminal Prosecution (Federal 
Law Gazette, Part I, p. 315), passed on 13 April 1965, provides that the period from 
8 May 1945 to 31 Dec. 1949, shall not be taken into consideration when calculating the 
periods cf limitation for crimes which would carry a penalty of life imprisonment with 
hard Jabour. This means that the period for the prosecution of any crimes which 
may not be known to the German authorities can on no account expire before 1 Janu- 
ary 1970.” U.N. Doc. E/CN.4/927, p. 35. 

20 As amended on Aug. 25, 1953. 

11 Much has been written on the application of statutory limitation to domestic 
laws in Europe. See, e.g., J. Graven, “Les crimes contre l'humanité peuvent-ils béné- 
ficier de la prescription?” 81 Revue pénale suisse 113 (1965); J.-B. Herzog, “Etude 
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Republic of Germany * provides for a period of prescription beyond which 
persons may not be prosecuted or punished. “German law distinguishes 
between the barring of prosecution owing to time limitation (Verfolgung- 
verjahrung) and the barring of the execution of final sentences owing to 
time limitation (Vollstreckungsverjahrung).”** Article 66 of the German 
Criminal Code establishes the broad policy consideration by providing 
that the “prosecution of an offense and’ the execution of a sentence shall 
be barred by time limitation.” Article 67, paragraph 1, provides: 


1. Prosecution shall be barred by time limitation after twenty years 
in the case of serious offenses (Verbrechen) punishable by confine- 
ment in a penitentiary for life; after fifteen years in the case of serious 
offenses for which the maximum penalty is deprivation of liberty for 
a term of more than ten years; and after ten years in the case of 
serious offenses punishable by deprivation of liberty for a shorter term. 


Pursuant to Article 68, “the period of limitation for prosecution is inter- 
rupted by every action taken by a German judge against a specific offender 
by reason of a specific offense. . . . After the interruption, the full period 
of limitation begins to run anew.” 1 

In addition, by the Act of August 9, 1954, on the accession of the Fed- 
eral Republic of Germany to the 1948 Genocide Convention, Article 220 
(a) was inserted in the Penal Code as a special penal provision against 
genocide; however, by reason of the Constitutional prohibition of ex post 
facto penal laws (Article 103, paragraph 2 of the Fundamental Law), 
Article 220 (a) cannot have any retroactive effect." Less than a year 
after the adoption of the conventicn, on June 28, 1969, the Bundestag of 
the Federal Republic passed a bill, subsequently approved ** by the Bun- 
desrat, which provides that crimes based on Article 220 (a) (Genocide) 
“do not come under the statute of limitation,” and extends the limitation 
period for murder under Article 67 from 20 to 30 years. As a result of 
this latter legislative change, statutory limitation concerning murders com- 
mitted during the Nazi period will now enter into force on December 31, 
1979. 


UNITED Nations CONCERN WITH STATUTORY LIMITATION 


The question of the non-applicability of statutory limitations to war 
crimes and crimes against humanity was first raised before the United 
Nations by the Delegation of Poland. On March 5, 1965, Poland pro- 
posed," as a matter of urgency, that the Twenty-First Session of the 


des lois concernant la prescription des crimes contre Vhumanité,” [1965] Revue de 
Science criminelle et de Droit pénal comparé 337; S. Glaser, “Quelques observations 
sur la prescription en matière de la criminalité de guerre,” 45 Revue de Droit pénal 
et de Criminologie 511 (1964-65). 

i2 See German Criminal Code, Arts. 66 and 67. 

18 U.N. Doc. E/CN.4/906, p. 73. 14 Ibid., p. 75. 

15 Ibid., p. 72. 16 On July 10, 1969. 

17 U.N. Doc. E/CN.4/L/733. 

18 In accordance with Rule 6, par. 3, of the Rules of Procedure of the functional 
commissions of the Economic and Social Council. 
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Commission on Human Rights include on its agenda the question of the 
punishment of war criminals. It was stressed by Poland that, under the 
statute of limitations in the Federal Republic of Germany, legal proceed- 
ings against war criminals and persons guilty of the crime of genocide 
would terminate soon (in 1969) and that every effort should be made 
to ensure that this time limit be extended and other appropriate measures 
be taken to bring to justice those persons who were accused of such crimes. 
The Twenty-First Session of the Commission placed this item on its agenda 
and thus took the first step that led, more than three and a half years later, 
to the adoption by the General Assembly of the 1968 Convention. 

The Polish proposal?* was discussed at length by the Commission, and 
its deliberations opened a Pandora’s Box of legal, political and human 
rights issues. Poland also submitted a draft resolution ?° in which the 
principle of the non-applicability of statutory limitation to Nazi war crimes 
was taken as an accepted principle of international law. That viewpoint #4 
aroused juridical objections on the part of a number of states. 

Because of the complexity and importance of the issues raised, the Com- 
mission on Human Rights asked ?? the Secretary General to prepare a 
study of the problems raised in international law by war crimes and crimes 
against humanity and, by priority, a study of legal procedures to ensure 
that no period of limitation would apply to such crimes. A detailed 
and comprehensive study ** was prepared, which dealt in particular with 
legal procedures ensuring that no period of limitation shall apply to such 
crimes in international law. On the Commission’s proposal, the Economic 
and Social Council % asked the Commission to prepare a draft convention 
providing that no statutory limitation should apply to war crimes or crimes 
against humanity. On the basis of the Commission’s work at its next 
session, and in accordance with the recommendation of the Economic and 
Social Council, the General Assembly examined this question at its Twenty- 
Second Session. A Joint Working Group ** of the Assembly's Third (So- 
cial, Humanitarian and Cultural) and Sixth (Legal) Committees was 
established which submitted to the Third Committee the text of a draft 
convention on the non-applicability of statutory limitations to war crimes 
and crimes against humanity.” Acting on the recommendation of that 


18 U.N. Doc. E/CN.4/855. The item proposed by Poland and orally amended by 
France to add the words: “and of persons who have committed crimes against hu- 
manity,” at the end of its title, was adopted by the Committee without objection. 

20 U.N. Doc. E/CN.4/L/733, Rev. 1. 

21 See the views expressed by The Netherlands, U.N. Doc. £/CN.4/SR/873, p. 7; 
Austria, Doc. E/CN.4/SR/873, p. 8; Sweden, Doc. E/CN.4/SR/873, p. 13; Philippines, 
Doc. E/CN.4/SR/873, p. 15; and France, Doc. E/CN.4/SR/873, p. 9. 

22 See Official Records of the Economic and Social Council, Thirty-Ninth Session, 
Supp. No. 8 (£/4024), Ch. XX, par. 567. 

23 By Res. 3 (XXI? of the Commission on Human Rights. 

24U.N. Doc. E/CN.4/906. 25 By Res. 1158 (XLI) of Aug. 5, 1966. 

26 U.N. Doc. A/6813. 

27 See Report of the Joint Working Group of the Third and Sixth Committees, 
U.N. Doc. A/C.3/L/1503. 
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Committee, the General Assembly, on November 26, 1968, formally adopted 
the convention.” 


ARTICLE J 
Article I reads as follows: 


No statutory limitation shall apply to the following crimes, irrespective 
of the date of their commission: 


(a) War crimes as they are defined in the Charter of the Inter- 
national Military Tribunal, Nurnberg, of 8 August 1945 and con- 
firmed by resolutions 3 (I) of 13 February 1946 and 95 (I) of 11 
December 1946 of the General Assembly of the United Nations, 
particularly the “grave breaches” enumerated in the Geneva Con- 
ventions of 12 August 1949 for the protection of war victims; 


(b) Crimes against humanity whether committed in time of war 
or in time of peace as they are defined in the Charter of the In- 
ternational Military Tribunal, Nurnberg, of 8 August 1945 and con- 
firmed by resolutions 3 (I) of 13 February 1946 and 95 (I) of 11 
December 1946 of the General Assembly of the United Nations, 
eviction by armed attack or cccupation and inhuman acts resulting 
from the policy of apartheid, and the crime of genocide as defined 
in the 1948 Convention on the Prevention and Punishment of the 
Crime of Genocide, even if such acts do not constitute a violation 
of the domestic law of the country in which they were committed. 


This article is the nub of the entire convention and embodies three closely 
related legal concepts upon which all of the convention’s substantive pro- 
visions hinge, namely: the principle of the non-applicability of statutory 
limitation to certain international crimes; the definition of the crimes in 
question; and the issue of retroactivity in criminal law. 


1. The Principle of Statutory Limitation 


Article I positively asserts ?® that no statutory limitation shall apply to 
war crimes and crimes against humanity, irrespective of the date or place 
of their commission. In formulating this principle the General Assembly 
declared that the demands of justice would not admit that those guilty 
of such atrocities could escape punishment after the expiration of any 
time limits. Although Article I encompasses crimes committed during the 
Nazi period, it has an all-embracing temporal sweep in that it applies to 
all war crimes and crimes against humanity, past, present, and future. 

During the debates on the convention before the various United Nations 
bodies seized of the matter, opinions were sharply divided on the non- 
applicability of statutory limitations to war crimes as a universal principle. 
Some states ® regarded the non-applicability of statutory limitation as an 


28 Res, 2391 (XXIII). 

28 Whether the convention “established” a new principle of international law or 
“affirmed” an already existing principle was strenuously debated before the Commis- 
sion on Human Rights and the Third Committee of the General Assembly. See below. 

80 Principally the East European states; e.g., the representative of Poland said: 
“Most delegations had been of the opinion that the principle of the non-applicability 
of statutes of limitation to war crimes had already been recognized in international 
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existing principle of international penal law, which the international com- 
munity was merely called on to recognize. In their view, the convention 
would have a declaratory character which simply restated in detail a 
principe of international law which had existed since the adoption of 
international instruments to punish war criminals. According to these 
states, the basic legal principle universally recognized was that crimes 
should be punished to the full, unless express provision to the contrary 
was made in penal legislation.* They contended that this principle, which 
was well established in penal laws of all countries, existed in international 
law as well. 

The ~elevant international instruments relating to war crimes and crimes 
against humanity were, however, completely silent on this point, and they 
did not mention, even indirectly, the possibility of applying prescription 
to suck crimes. While the Declaration of St. James of January 13, 1942, 
the Mcscow Declaration of November 1, 1943, the Potsdam Agreements 
of 1945, the Charter of the International Military Tribunal of Nürnberg 
annexe to the London Agreement of August 8, 1945, and the Charter of 
the International Military Tribunal for the Far East called for the arrest 
of war criminals wherever and whenever they could be found, they did 
not contain any reference to prescription.*? Those states accordingly con- 
tended that, since none of these instruments contained any reference to 
statutory limitation, “there could be no doubt about the validity of the 
principle that there was no period of limitation for war crimes and crimes 
against peace and against humanity.” 33 

Other states ** considered it a new principle which was yet to be estab- 
lished in international law. The convention would therefore not restate 
existing principles but would create new rules of international law. In 
their opinion, all that could be said was that the existing instruments were 
silent on the matter of statutory limitation and that it was doubtful that 
this silence implied a prohibition on the application of statutes of limita- 
tion to war crimes. That silence was ambiguous and capable of more 





law.” J.N. Doc. E/CN.4/SR/873, p. 5. The representative of the U.S.S.R. stated: 
“, . . the Soviet Union considered that the Convention, when adopted, would not 
make naw law, but merely reaffirm an existing principle of international law.” U.N. 
Doc. E; CN.4/SR/931, p. 6. 

81 In this regard see the statement by the representative of the Ukrainian S.S.R. 
U.N. Doc. E/CN.4/873, p. 10. 

82 Ths representative of Sweden noted that the main authors of these instruments 
had been countries whose legislation made no provision for statutory limitation. See 
U.N. Doc. E/CN.4/SR/873, p. 12. 

88 See U.N. Doc. E/CN.4/SR/875, p. 16, for the statement by the representative 
of Czechoslovakia. 

84 Thase states included Austria, France, The Netherlands, Philippines and Sweden. 
See U.M. Docs. E/CN.4/SR/873 and E/CN.4/SR/875, 

85 E.g., Professor Ermacora, the representative of Austria, noted: “The conclusion 
that the period of limitation did not exist in international law could not be justified 
on the sole ground that such period was not expressly mentioned in the relevant in- 
ternational instrument.” U.N. Doc. E/CN.4/SR/873, p. 8. 
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than one interpretation.** In addition, it was pointed out ®’ that limita- 
tions on state sovereignty could not be presumed but should be expressly 
stated in international law. On that basis, the international agreements 
on war criminals, which did not refer to the question of prescription for 
such offenses, should be regarded as leaving each state free to adopt any 
law or develop any policy which it deemed equitable in the matter. In 
the absence of any stipulation to the contrary, the question of the ap- 
plicability of prescription to war crimes and crimes against humanity was 
a matter of domestic jurisdiction in conformity with Article 2, paragraph 
7, of the United Nations Charter. 

Two states 38 observed that prescription could not be advanced as a 
general principle of law recognized by civilized nations, because it was 
totally absent from various legal systems,®® and even those states that did 
embody the principle of prescription in their laws hedged it with various 
restrictions and limitations.*° 


Statutory Limitation in Municipal Penal Law 


Statutory limitation is provided for in the laws of many countries and 
in those countries applies to most crimes." The application of any term 
or limitation to the prosecution of a crime is founded on a basic rule of 
evidence thai, with the passage of time, discovery of the truth becomes 
increasingly difficult. Prescription operates as a form of protection for 
accused persons from prosecution and the necessity of furnishing proof or 
locating witnesses long after the alleged event. “With the passage of 
time, evidence disintegrates, testimony by witnesses becomes more difficult 
or even impossible, the traces of the offense are lost, other means of proof 
disappear,” *® and the possibility of ensuring a fair trial becomes more 
remote, 

In municipal law, statutory limitation providing a bar to prosecution for 
a criminal offense is “neither a general rule nor an absolute rule” * and, 
under the Anglo-American legal system, unless there is a specific statutory 
exception, a criminal act may be the basis of a prosecution at any time 


se The representative of The Netherlands said: “There was no international codi- 
fication and no unambiguous answer to the question whether international Jaw, as it 
currently existed, recognized a period of limitation for war crimes and crimes against 
humanity,” in quoting from a statement of the Co-ordinating Board of Jewish Or- 
ganizations (U.N. Doc. E/CN/NGO/133). U.N. Doc. E/CN.4/SR/873, p. 7. 

37 By Professor Exmacora, See note 35 above. 

38 Austria and the Philippines. See U.N. Doc. E/CN.4/SR/873, pp. 8 and 15. 

39 E.g., in the United Kingdom and in most Commonwealth countries. See below. 

40 See U.N. Doc. E/CN.4/SR/873, p. 15, for the statement by the representative of 
the Philippines. 

41 For an excellent description of the various purposes of statutory limitation, see 
H. Mouzzami, La prescription de Faction publique en droit français et en droit suisse, 
Etude de droit Comparé (Montreux, 1952). 

42 See U.N. Doc. E/CN.4/906, p. 91, quoted from ibid. 

43 See U.N. Doc. E/CN.4/SR/943, p. 6, for the statement by Professor Jean Graven, 
representing the International Penal Law Association. 
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after its commission.** In contrast, civil law countries generally impose a 
time limitation on the prosecution of crimes,** and the rules governing statu- 
tory limitation are closely correlated with those governing penalties. Where 
the penalty is less, the period of statutory limitation is correspondingly 
shorter.*® 

Despite the widespread application of statutory limitation in civil law 
countries, prescription has been the subject of considerable criticism.*’ 
Many commentators ** have expressed their opposition to it, and, as Pro- 
fessor Graven notes: 


Statutory limitation with respect to criminal offenses is not an essential 
right of the individual, much less of the accused, or even convicted 
criminal. It is not a requirement of justice itself, generally recognized 
in the institutions of civilized peoples, it is a practice of expediency 
which has only quite recently become a rule which, furthermore, has 
not been accepted in some important legal systems, and which is still 
disputed or criticized in those systems which have adopted it.* 


Municipal Statutory Limitation and International Crimes 


Because of the exceptional and extraordinary nature of war crimes and 
crimes against humanity, several states have adopted special legislation 
to ensure that prescription does not apply or may be set aside in the case 
of those crimes. Austria, Bulgaria, China, Czechoslovakia, Denmark, 
France, Hungarv, Israel, Poland and the Soviet Union have all adopted 
such legislation.® 

War crimes and crimes against humanity can in no way be equated 
with crimes under municipal law. The crimes of the Nazis were committed 
on a scale and with such conscious, deliberate cruelty that the very founda- 
tions of civilization were threatened. As the International Military Tri- 
bunal at Niirnberg stated in its verdict: 


44 See 2 Stephen, History of the Criminal Law of England 1, 2 (1883); Note, “The 
Statute of Limitations in Criminal Law: A Penetrable Barrier to Prosecution,” 102 
U, of Penn. Law Rev. 630 (1954). 

45 See report of the Secretary General on measures taken by governments to prevent 
the application of statutory limitation to war crimes and crimes against humanity. 
U.N. Doc. E/CN.4/927 and Add. 1-6. 

46 U.N. Doc. E/CN.4/SR/943, p. 9. See also Note, “A Time Limit for Prosecution of 
War Crimes?”, 14 Int. & Comp. Law Q. 627, 628 (1965). “The term is set when, 
through the passage of time—juridically the length of the interval is made to depend 
upon the gravity of the crime—the injuries inflicted upon the community by the crime 
are healed and the act itself has ceased to imperil the life of the community.” 

47 See, generally, J. Graven, “Les crimes contre Vhumanité peuvent-ils bénéficier de 
la prescription?”, 81 Revue pénale suisse 113 (1965); J.-B. Herzog, “Etude des lois 
concernant la prescription des crimes contre Phumanité,” [1965] Revue de Science 
criminelle et de Droit pénal comparé 337; S. Glaser, “Quelques observations sur la 
prescription en matiére de criminalité de guerre,” 45 Revue de Droit pénal et de 
Criminologie 511 (1964-65); G. Levasseur, “Les crimes contre humanité et le 
probléme de leur prescription,” 93 Journal du Droit. Int. 259 (1966). 

48 E.g., Beccaria, Bentham, Garafallo, Henke and Graven. See U.N. Doc. E/CN.4/ 
906, pp. 84-87, for a summary of their views on this subject. 

49 J, Graven, loc. cit., note 47 above, at 132. 

50 For details of this legislation see U.N. Doc. E/CN.4/906, pp. 53-82. 
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The truth remains that war crimes were committed on a vast scale, 
never before seen in the history of war. They were perpetrated in 
all the countries occupied by Germany, and on the high seas, and were 
attended by every conceivable circumstance of cruelty and horror." 


Il. The Definition of War Crimes and Crimes against Humanity 


As Article I was widely regarded by states as being the keystone to the 
entire convention, much of the preparatory drafting and debate concerned 
the definitions contained in the first article. In discussing and formulating 
those terms, debate principally centered on the purposes of the definitions 
and the form and scope of the words used. 

Many states 5? were of the opinion that it was not the purpose of the 
convention to attempt to redefine war crimes or crimes against humanity. 
That task, they believed, should be left to the Sixth (Legal) Committee 
or to some special body composed of international law experts. In their 
view it was a project which called for more thorough study and evalua- 
tion. Both Italy ** and France * were of the opinion that the convention 
should be limited in purpose to articulating the principle that prosecution 
and punishment of certain crimes which were considered important would 
have no statutory limitation, and that it should not define specific types of 
crime, however useful such a definition might be. 

In contrast, other states * were of the view that the convention pro- 
vided an opportunity to bring up to date the definition of war crimes and 
crimes against humanity. They suggested that international law was not 
immutable and that the existing definitions of such crimes, such as those 
contained in the Nürnberg Charter of 1945, represented only the views of 
the Allied Powers at that time and that those definitions were no longer 
suitable for present-day needs. In order for states’ prosecuting authorities 
to ascertain which particular crimes were considered so important that 
statutory limitations would never epply to them, regardless of domestic 
legal provisions, it was essential clearly to define those crimes. 


War Crimes 


Article I (a) defines war crimes by referring to the definition of those 
crimes contained in several international instruments. The first of these 
references is to war crimes as they are defmed in Article 6 (b) of the 
Charter of the International Military Tribunal of Nirnberg of August 8, 
1945, which reads: 


(b) War Crimes: Namely, violations of the laws or customs of war. 
Such violations shall include, but not be limited to, murder, ill treat- 
ment or deportation to slave labor or for any other purpose of civilian 
population of or in occupied territory, murder or ill treatment of 
prisoners of war or persons on the seas, killing of hostages, plunder 


51 See Nazi Conspiracy and Aggression: Opinion and Judgment 56 (1947). 

52 E.g., the United States, Belgium, France and New Zealand. See U.N. Doc. A/C.3/ 
SR/1565, pp. 3, 9, 10 and 45. 

53 See ibid., p. 10. 54 Ibid., p. 5. 

55 E.g., see the statements of Dahomey in particular, U.N. Doc. A/C.3/SR/1567, p. 
8; and Iraq, Doc. A/C.3/SR/1565, p. 7; Syria, ibid., p. 4; and Morocco, ibid., p. 9. 
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of mublic or private property, wanton destruction of cities, towns or 
villages, or devastation not justified by military necessity. 


The definition of war crimes contained in the Niirnberg Charter was gen- 
erally regarded as being satisfactory to most states, as that definition in- 
cluded such crimes as “murder, ill treatment or deportation to slave labor” 
and the “killing of hostages.” Criticism was voiced ** that there was no 
reference to “crimes against peace’ in the draft convention, despite the 
fact that a war of aggression had always caused and preceded the com- 
mission of other crimes. 

The inclusion of the phrase “plunder of public or private property” was 
questioned ®© as not being sufficiently serious to warrant exemption from 
statutory limitation. For instance, it was doubted whether a soldier who 
stole a chicken was committing a war crime." If the definition of the 
Nürnberg Charter were used, such a theft might be regarded as impre- 
scriptible as being within the scope of plunder of private property. But 
by unreservedly incorporating the Niirnberg definition of war crimes, the 
convention applies not only to war crimes against life and the person, but 
also to those against property. It was pointed out ®® that “some crimes 
against property took on, through their effect, the preparation of war 
crimes; for example, the mass destruction of harvests, forests, the cutting 
off of water supplies and poisoning wells.” These crimes “could hardly 
be equated with looting and destruction perpetrated by individual mem- 
bers of the armed forces.” 

Article I also refers to two resolutions adopted by the General Assembly 
in 1946, which confirm the definition of war crimes in the Niirnberg Charter. 
Resolution 3 (I) of February 13, 1946, took note of (1) the Declarations 
of St. James (1942) and Moscow (1943), (2) the laws and usages of 
warfare established by the Fourth Hague Convention of 1907, and (3) the 
definition of war crimes and crimes against peace and against humanity 
contained in the Charter of the International Military Tribunal at Niirn- 
berg. In that resolution, the General Assembly called upon all states to 
apprehend war criminals and to turn them over to the countries where 
the crimes were committed. Resolution 95 (I) of December 11, 1946, 
affirmed “the principles of international law recognized by the Charter 
of the Nürnberg Tribunal and the Judgment of the Tribunal. . .” 

The inclusion of these General Assembly resolutions in Article I was 
supported by many states on the ground that the punishment of war crimi- 
nals had been established as one of the aims of the Allied war effort. That 
aim was reaffirmed in the Charter of the Niirnberg Tribunal. The General 
Assembly had also confirmed the international responsibility of those guilty 
of war crimes and crimes against humanity by Resolutions 3 (I) and 95 (1). 
However, objection was voiced to the inclusion of these resolutions as they 


56 By Cuba, U.N. Doc. A/C.3/SR/1565, pp. 2, 3. 
5% By Cyprus, U.N. Doc. A/C.3/SR/1566, p. 2. 
58 By Italy, U.N. Doc. A/C.3/SR/1569, p. 4. 

59 By France, U.N. Doc. E/CN.4/SR/921, p. 5. 
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“could not be regarded as sources of international law, for they had no 
mandatory force.” ®© It was also pointed out that Resolution 95 (I) “did 
not have any bearing on the validity of legal foundations, for the As- 
sembly’s resolutions could not change principles of law, whether national 
or international. Furthermore, the composition of the United Nations 
at that time was both quantitatively and qualitatively much different 
from its present composition.” °! 

To those states critical of the terminology used in Article I, the word 
“particularly” in the context of “particularly the grave breaches” enumer- 
ated in the Geneva Conventions of 1949, was regarded as being objection- 
able. Chile proposed to substitute “including” for “particularly,” since 
“it could be inferred that the crimes mentioned earlier (in the article) 
were less deserving of punishment.” Cuba said that the word “particu- 
larly” appeared “to create a hierarchy among the different texts referred 
to which is incomprehensible, since they must all be equally important 
and binding.” The Chilean amendment, when voted upon, was rejected 
by 13 votes to 13, with 67 abstentions. 


The Gravity of War Crimes 


The question of the gravity and scope ® of war crimes was raised by 
delegates when they considered “the grave breaches” enumerated in the 
four Geneva Conventions of August 12, 1949, for the Protection of War 
Victims.** In general, the “grave breaches” provision of Article I of the 
1968 Convention incorporates the concept found in Article 50 of the first 
of these conventions which, with variations, also appears in the other 
conventions (Articles 51, 130 and 147, respectively). 

Under Article 147 of the Geneva Civilians Convention, “extensive dam- 
age and appropriation of property’ are a “grave breach” of that convention. 
Several delegates ** questioned why certain offenses against property in- 
cluded in the definition of war crimes should be considered of such grav- 


60 By France, U.N. Doc. A/C.3/SR/1548, p. 478. 

61 By Cyprus, U.N. Doc. A/C.3/SR/1516, p. 271. 

62 A considerable widening of the scope of the convention was proposed by the 
representative of Saudi Arabia who said the convention should include provisions 
enabling persons accused of such crimes to be tried by a tribunal composed of inde- 
pendent judges. The crimes committed by the defeated states, and the right of 
asylum of persons accused of war crimes and crimes against humanity would not be 
prejudiced where the charge against them was open to substantial doubt. In the 
opinion of most delegates, these suggestions were beyond the scope of the convention 
and were included in a proposed optional protocol to the convention. 

63 Convention for the Amelioration of the Condition of the Wounded and Sick in 
Armed Forces in the Field, 6 U.S.T. 3114, T.LA.S., No. 3362, 75 U.N.T.S. 31; Con- 
vention for the Amelioration of the Condition of the Wounded, Sick, and Shipwrecked 
Members of Armed Forces at Sea, 6 U.S.T. 3217, T.LA.S., No. 3363, 75 U.N.T.S. 85; 
Geneva Convention Relative to the Treatment of Prisoners of War, 6 U.S.T. 3316, 
T.LA.S., No. 3364, 75 U.N.T.S. 135; Geneva Convention Relative to the Protection of 
Civilian Persons in Time of War, 6 U.S.T. 3516, T.1.A.S., No. 3365, 75 U.N.T.S. 287. 

64 F.g., the representatives of Israel and the Philippines. See U.N. Doc. E/CN.4/ 
SR/919, pp. 11, 16. 
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ity as to be exempt from statutory limitation while more serious crimes 
at the national level were subject to limitation. Because of the almost 
unlimited scope of the crimes to be covered by the convention, the United 
States submitted an amendment © calling for the inclusion of the words 
“to the extent that they are of a grave nature.” This qualification met 
with opposition from many states * whose delegates believed that the 
amendment would create far too restrictive a definition and who feared 
that if the scope of Article I were limited to certain crimes regarded as 
“grave,” the convention might lose much of its deterrent effect. The 
amendment to introduce the criterion of gravity was rejected by the Third 
Committee by 23 votes to 27, with 44 abstentions. 


Ill. The Question of Non-Retroactivity in Criminal Law 


The problem of the retroactive effect of the convention presented con- 
siderable diffculty to some states. These states were of the opinion that, 
by providing that the crimes covered by the convention “shall be prose- 
cuted and punished irrespective of the date of their commission,” states 
parties would be obliged to prosecute and punish those crimes in respect 
of which the period of statutory limitation had expired at the time of rati- 
fication of the convention. Such an obligation would not be acceptable 
to them, as it would be contrary tc the principle of non-retroactivity of 
criminal law which was embodied in the constitutions of their countries.* 
When Norway introduced an amendment ® to delete the words “irrespec- 
tive of the date of their commission” from the introductory sentence of 
Article I, it was strenuously opposed on the grounds that it would make 
the convention self-contradictory and that it was incumbent upon those 
states concerned with the problem of retroactivity to take appropriate steps 
in view of the exceptional and particularly heinous nature of the crimes 
under consideration. 


Crimes Against Humanity 


Article I (b) deals with crimes against humanity, as set out above.” In 
order to define crimes against humanity,” two methods of definition are 
employed in Article I (b). The first, as in the case of defining war crimes, 
was to identify those offenses by reference to previously adopted interna- 


65 On behalf of France, Mexico, The Netherlands and the United States. 

66 The strongest opponents of the four-Power proposal were Bulgaria, India, Poland 
and the Ukrainian S.S.R. 

67 The representative of Honduras said that in his country “no crime was exempt 
from statutory limitation and no Jaw had retroactive effect except in criminal matters 
when it introduced a change in favour of the accused.” U.N. Doc. A/C.3/SR/1568, 
p. 8. 

68 U.N. Doc, A/C.3/L/1563. This Norwegian amendmert was subsequently with- 
drawn. 

69 See p. 481. 

70 As ta crimes against humanity, see E. Schwelb, “Crimes against Humanity,” 23 
Brit. Yr. Bk. Int. Law 178 (1946); J. Graven, “Les crimes contre lhumanité,” 76 
Hague Academy, Recueil des Cours 432 (1950); E. Aronéanu, “Le Crime contre 
Phumanité,” 13 Nouvelle Revue de Droit International Privé 369 (1946). 
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tional intsruments; that is, such crimes “as they are defined in the Charter 
of the International Military Tribunal of Niiznberg” and “the crime of 
genocide as defined in the 1948 Convention on the Prevention and Punish- 
ment of the Crime of Genocide.” The second method employed was to 
list specific offenses as crimes against humanity. 

Under Article 6 (c) of the Nürnberg Charter, crimes against humanity 
are defined as: 


. . . murder, extermination, enslavement, deportation and other in- 
humane acts committed against any civilian population, before or dur- 
ing the war; or persecution on political, racial or religious grounds in 
execution of or in connexion with any crime within the jurisdiction 
of the Tribunal, whether or not in violation of the domestic law of 
the country where perpetrated. 


While this enumeration of inhuman acts as crimes against humanity en- 
compasses a wide variety of crimes that could be “directed against the 
essential attributes of human beings,” ** it has three significant restrictions. 
First, the crimes must have been committed “either before or during the 
war’; ? second, those crimes must have been “committed against any 
civilian population”; and third, they were punishable only if they were 
committed “in execution of or in connexion with any crime within the 
jurisdiction of the Tribunal.” The scope of the jurisdiction of the Tri- 
bunal was limited to trying and punishing persons who committed: (a) 
crimes against peace,” (b) war crimes,’* and (c) crimes against human- 
ity." Thus for the offenses listed as crimes against humanity to come 
within the jurisdiction of the Tribunal, it was essential that they be con- 
nected with crimes against peace ar war crimes. 


The Crime of Genocide 


The second international instrument referred to by Article I (b) is the 
1948 Convention on the Prevention and Punishment of the Crime of Geno- 
cide. Article II of that convention defines the crime of genocide as: 


. any of the following acts committed with intent to destroy, in 
whole or in part, a national, ethnical, racial or religious group, such as: 
(a) Killing members of the group; 

(b) Causing serious bodily or mental harm to members of the group; 
(c) Deliberately inflicting on the group conditions of life calculated to 
bring about its physical destruction in whole or in part; 
oe Imposing measures intended to prevent births within the group; 
e) Forcibly transferring children of the group to another group. 


71 Consultative Assembly of the Council of Europe, Report on Statutory Limitation 
as Applicable to Crimes Against Humanity (Rapporteur: Mr. Pierson), Doc. 1968, p. 12. 

72 The Convention on the Prevention and Punishment of Genocide, Art. I, also pro- 
vides that this crime “whether committed in time of peace or in time of war, is a 
crime under international law, which the ‘Contracting Parties’ undertake to prevent 
and punish.” 

73 Charter of the International Military Tribunal of Niimberg, Art. 6 (a). 

T4 Ibid., par. (b). 

75 Jbid., par. (c). 
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The Genocide Convention provides that genocide is an international crime, 
whether committed in peace or in war, and applies to both public officials. 
and private citizens. 


Eviction by Armed Attack or Occupation 


The first of the inhuman acts particularized by Article I (b) as a crime 
against humanity is “eviction by armed attack or occupation.” This phrase 
was originally included in the draft convention prepared by the Joint 
Working Group following the proposals of the representatives of the United 
Arab Republic and Lebanon.** The Arab states were especially concerned 
to include in the convention a reference to the crimes against humanity 
which they said had occurred as a result of the occupation of Arab terri- 
tories in the Middle East by Israel." Its inclusion was strongly approved 
by many representatives “as covering some of the most evil crimes against 
humanity which were being committed at present.” 78 

Several states"® objected to the listing of examples of crimes, which 
could not be regarded as exhaustive. The term “eviction” was also criti- 
cized ®° as introducing new and imprecise elements. “Even if the term 
was understood in the sense of dispossession or expropriation, or even oc- 
cupation, it could hardly be maintained that it constituted a crime against 
humanity no matter what its form or the attendant circumstances.” 

While the political motivation for including these crimes is evident, it 
would appear that the framers of the convention overlooked an important 
legal consideration in drafting this paragraph. “Eviction by armed attack 
or occupation” is a war crime under present international law, and re- 
course to the concept of crimes against humanity only weakens that law. 
Both the Charter of the International Military Tribunal of Nürnberg and 
the 1949 Geneva Convention on the Protection of Civilian Persons in Time 
of War make provision for those crimes. Article 6 (b) of the Charter of 
the Nürnberg Tribunal provides that war crimes include “. . . deportation 


78 See U.N. Doc. A/C.3/L/1503, p. 7. 

77 F.g., the representative of Iraq said: “. . . they included violations of the laws 
and conventions of war, in particular the use of napalm, which had inflicted horrible 
burns on Syrian soldiers and peasants during the recent military operations, the mur- 
der and deportation of civilians, the pillaging of public and private property, the 
destruction of towns and villages and other inhuman acts of terrorism, and they should 
feature in the list in Article I. They were crimes which had characterized the history 
of Israel and ranged from the expulsion and genocide of the Palestine Arabs to the 
butchery which had time and again steeped the region in blood.” U.N. Doc. A/C.3/ 
SR/1523, p. 319. 

78 See U.N. Doc. A/6813, p. 16, par. 25, for the statement of the representative of the 
United Arab Republic. 

79 France, U.N. Doc. A/C.3/SR/1565, pp. 4-5, and Madagascar. See Doc. A/ 
7174/Add.2, p. 2. “... Article I (b) of the draft gives a vague definition of ‘crimes 
against humanity,’ followed by an enumeration which is indicative, not limitative. 
The wording is not based on a sound conception of law and does not meet the im- 
perative need, recognized in all democratic countries, to define crimes—especially 
crimes of such a grave nature—in the light of strict and objective constitutive factors.” 

80 France, loc. cit. note 79 above. 
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to slave labor or for any other purpose of civilian population of or in 
occupied territory.” The “grave breaches” contained in Article 147 of the 
Geneva Civilians Convention include “unlawful deportation or transfer or 
unlawful confinement of a protected person...” 


Inhuman Acts Resulting from the Policy of Apartheid 


Article I (b) also refers to “inhuman acts resulting from the policy of 
apartheid.” The inclusion of this phrase was the subject of prolonged de- 
bate. Although the intention of the original sponsors was to adopt an in- 
ternational convention that applied only to the crimes arising from the 
Second World War, the convention was expanded at the insistence of the 
African-Asian states * to include what they considered were recent mani- 
festations of crimes against humanity. Representatives of the African- 
Asian bloc expressed the opinion that international law was not immutable 
and the convention should be directed not only to events of the past but 
also to those of the present and the future. Accordingly, they considered 
it essential that the inhuman acts which resulted from the policies of 
apartheid and the violations of the economic and political rights of indige- 
nous populations should be specifically proscribed in the convention. 
Apartheid and colonialism were of particular significance to those repre- 
sentatives and were regarded as being “equally as serious crimes as 
nazism.” 8? 

The East European states also strongly supported the introduction of 
the term apartheid in the text of the convention, and the voting alliance 
that was formed between the African, Asian and the Socialist states as- 
sured the inclusion of this concept. A four-Power proposal deleting all 
reference to the “policy of apartheid” was supported by several states 8 
that considered it undesirable for the convention, as a legal text, to con- 
tain elements of an essentially political nature. The wording of Article 
I (b) was also objected to as being “extremely vague and imprecise.” 
Many East European states ®* voiced strong opposition to the four-Power 
amendment and supported a specific reference to apartheid among the 
crimes against humanity. They were of the view that there was no ground 


81 See U.N. Doc. A/C.3/SR/1548, p. 479, for the statement of the representative of 
Tanzania: “he must in all sincerity mention the fact of his neutrality towards the part 
dealing with crimes committed by Europeans against Europeans during the Second 
World War. On the other hand, he regarded it as particularly important to include 
among crimes against humanity certain things that were now happening in countries 
like South Africa, Southern Rhodesia and the Portuguese Territories of Africa,” 

82 See U.N. Doc. A/C.3/SR/1547, p. 473, for the statement of the representative of 
Somalia. 

83 U.N. Doc. A/C.3/L/1561, par. 2. 

84 E.g, New Zealand and France. See U.N. Docs. A/C.3/SR/1568, p. 4, and A/ 
C.3/SR/1565, p. 5. 

85 By Norway, Doc, A/C.3/SR/1565, p. 7. 

86 For the statements made, in turn, by the U.S.S.R, the Ukrainian S.S.R., Byelo- 
russian S.S.R., and Poland, see U.N. Docs. A/C.3/SR/1566, p. 6; A/C.3/SR/1565, p. 8; 
A/C.3/SR/1567, pp. 8, and 2, respectively. 
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for opposing the explicit mention of apartheid as a crime against humanity 
and that its deletion would seriously weaken the text. 

African delegates unreservedly supported the specific inclusion of the 
term apartheid in the definition of crimes against humanity. That refer- 
ence, in their view,” was by no means superfluous nor was it outside the 
scope of the draft convention. Apartheid was definitely a crime against 
humanity. Accordingly, whatever might be the legal arguments advanced 
in favor of deleting references to that policy, those delegations were deter- 
mined that it should be retained. 


Inhuman Acts 


The expression “inhuman acts” in Article I (b) was regarded by some 
delegations ** as being very vague, and it was suggested that if this idea 
could not be defined explicitly, it had no place in a juridical instrument.*® 
“Either it adds nothing to the previous reference to inhuman acts, in 
which case it is unnecessary, or it adds something and implies that in- 
human acts committed in consequence of a policy of apartheid are worse 
than an identical act committed elsewhere, in which case it is objectionable 
in principle.” °° The suggestion that this phrase should be deleted was 
supported ** on the grounds that it would avoid introducing a political 
judgment into a text which should remain strictly legal and that the con- 
vention declared that all crimes against humanity lacked the protection of 
statutory limitation, regardless of the political, racial, or social doctrine 
that gave rise to them. 


War Crimes as Defined in International Law 


As indicated, many states were dissatisfied with the form of words used 
in paragraph (b) of Article I.°* A sweeping change in the wording of 
that paragraph was submitted by the United Kingdom when it proposed 
that the entire first article should be replaced by the following provision: 


No statutory limitation shall apply to war crimes of a grave nature 
and crimes against humanity as defined in international law, irre- 
spective of the date of their commission. 


The United Kingdom later revised ®* its amendment to leave the intro- 
ductory sentence of Article I intact and to replace paragraphs (a) and (b) 
by: “War crimes of a grave nature and crimes against humanity as defined 
in international law.” In proposing this change, the United Kingdom said 


87 See the statement by Mali, U.N. Doc. A/C.3/SR/1565, p. 11. 

88 By the United Kingdom, Chile and France. 

89 See U.N. Doc. A/C.3/SR/1564, p. 2, for a statement by the United Kingdom. 

90 See U.N. Doc. A/7174/Add. 1, pp. 2, 3, for the comments of the United King- 
dom Government on the draft convention prepared by the Joint Working Group. 

81 By Chile, see U.N. Doc. A/7174, p. 10. 

82JIn addition to the amendments mentioned above, Pakistan proposed an amend- 
ment (U.N. Doe. A/C.3/L/1560) to par. (b) of Art. I, to add the words “or on 
religious grounds” after “armed attack or occupation.” The amendment was later 
withdrawn. 98 U.N. Doc. A/C.3/L/1564/Rev. 1. 
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it “would like to see the first article replaced by wording of a general na- 
ture, which would not hinder the progressive development of international 
law and would not exclude the possibility of new crimes being considered 
crimes against humanity, at some future date.. .”** “Accordingly, in or- 
der to make provision for the future, it was best to adopt a flexible definition 
of war crimes and crimes against humanity which could be readily applied 
by all States and which did not exclude the pessibility of including other 
crimes among crimes against humanity, such as those resulting from the 
policy of apartheid.” °% This amendment was supported by several states °° 
which preferred a somewhat less detailed enumeration of crimes against 
humanity, “as excessive itemization might open the way to abuses, legal 
sophisms and contradictory interpretations.” 

The majority of states rejected the United Kingdom proposal. The 
Soviet Union noted that, “since the principles of international law were 
subject to different interpretations by the various delegations, it was es- 
sential to specify which crimes were meant.” ®™” Kenya stated that “it 
was not sufficient to refer to international law in defining the crimes in 
question since that law which had been formulated in the past by the 
developed countries, did not take into account the present day realities 
which were of the highest importance for the young countries.” 98 


Effect of Domestic Law on the Convention 


The concluding phrase, “even if such acts do not constitute a violation 
of the domestic law of the country in which they were committed,” was 
added to Article I at the suggestion of Chile “in order to make it clear 
that, in that field also, the State authorities responsible could not plead 
exception by invoking the provisions of their internal legislation.” 

The International Law Commission, which was directed by the General 
Assembly +% to (a) formulate the principles of international law recognized 
in the Charter of the Nürnberg Tribunal and in the judgment of the Tri- 
bunal, and (b) prepare a draft code of offenses against the peace and 
security of mankind, indicating clearly the place to be accorded to those 
principles, noted “the fact that internal law does not impose a penalty 
for an act which constitutes a crime under international law does not 
relieve the person who committed the act from responsibility under inter- 
national law.” 1% The International Law Commission observed “that the 
fact that a person is subject to punishment for an international crime what- 


84 U.N. Doc. A/C.3/SR/1564, pp. 2-3. 95 U.N. Doc. A/C.3/SR/1566, p. 2. 

98 Those states included Italy, Israel and the United States, U.N. Doc. A/C.3/SR/ 
1565, p. 10. 

97 U.N. Doc. A/C.3/SR/1566, p. 5. 88 U.N. Doc, A/C.3/SR/1566, p. 3. 

29 U.N. Doc, A/C.3/SR/1563, p. 8. This proposal was adopted by a vote of 30 in 
favor, with 2 against, and 57 abstentions. 

106 By Res. 177 (II) of Nov. 21, 1947. 

101 Principle If of the Principles of International Law recognized in the Charter of 
the Niimberg Tribunal and in the judgment of the Tribunal, prepared by the Inter- 
national Law Commission. See 1950 I.L.C. Yearbook (IT), Doc. A/1316, p. 374. 
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ever may be the state of municipal law is merely a reflection of the su- 
premacy of international law over municipal law.” 


ARTICLE IJ 


If any of the crimes mentioned in Article I is committed, the pro- 
visians of this Convention shall apply to representatives of the State 
authority and private individuals who, as principals or accomplices, 
participate in or who directly incite others to the commission of any 
of those crimes, or who conspire to commit them, irrespective of the 
degree of completion, and to representatives of the State authority 
who tolerate their commission. 


The present wording of this article was proposed by the representative 
of Chile to replace the Article II prepared by the Joint Working Group.?” 
The Chilean delegate noted that “the present wording of Article II did 
not establish clearly the kinds of participation in the crimes defined in 
Article I, nor the degree of completion of crimes,” and he felt that those 
aspects should be clearly stated. 

The convention applies to all individuals whether acting in their pri- 
vate capacity or as representatives of the state authority. Individual re- 
sponsibility is also extended to state representatives who need not be 
actively involved in any of the crimes mentioned, but who passively toler- 
ate the commission of such crimes. Inaction, as distinct from active 
involver:ent, on the part of state authorities in not preventing the com- 
mission of international crimes is sufficient to bring those persons within 
the ambit of the convention. 

The expression “representative of the State autharity” was regarded by 
both France? and the Philippines 1° as an imprecise term, and they sug- 
gested 73 that the Chilean amendment should also include a clear state- 
ment of the responsibility of private individuals who, contrary to the ex- 
press will of the representatives of the state authority, committed any of 
the crimes referred to in the convention. 

Every degree of accomplishment of a crime is included within the con- 
vention’s catch-all phrase, “irrespective of the degree of completion.” The 
convention accordingly applies to all degrees of commission of crime, 
ranging from conspiracy through attempt and frustrated attempt to the 
completed crime. 


ARTICLE III 


Article III of the convention obliges the parties to adopt all necessary 
domestic measures, legislative or otherwise, with a view to making possi- 
ble the extradition, in accordance with international law, of the persons 


102 Art. II prepared by the Joint Working Group read as follows: “If any of the 
crimes mentioned in Article I is committed the provisions of this Convention shall 
also apply to complicity in such crime and to direct incitement or conspiracy to com- 
mit it.” 103 See U.N. Doc. A/C.3/SR/1569, p. 7. 

104 See U.N. Doc. A/C.3/SR/1570, p. 7; 105 Ibid., p. 7. 

106 Jbid., p. 5. 
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referred to in Article II of the convention. This article squarely confronts 
the multiple issues concerned with the extradition of international crimi- 
nals,‘°? In the final analysis, the effectiveness of the convention depends 
on the real and practical possibility of bringing accused or condemned 
persons within the jurisdiction of the authorities competent to try them or 
enforce their sentences.1°* Nevertheless, several delegations expressed 
doubts on the appropriateness and wording cf this provision. India 
opposed the inclusion of the article and stated that “extradition was a 
bilateral procedure, and should nat, therefore, be mentioned in the inter- 
national Convention. Its inclusion would force the signatory States to 
conclude bilateral treaties among themselves or to revise existing treaties 
. . . In the view of India, the provisions relating to extradition should 
appear in an optional protocol.” 1° 

Article III was adopted by 20 votes to 12, with 64 abstentions. No ob- 
ligation to extradite is imposed by the convention on states parties. Un- 
der Article III the decision to extradite is left to each particular state. 
All it calls upon states parties to do is to make their legislation or ad- 
ministrative practice such as to permit extradition, 


ARTICLE IV 


Article IV provides for the implementation of the convention in domes- 
tic law. In becoming a party to the convention, a state undertakes to 
ensure that the principle of the non-applicabilitv of statutory limitation to 
the crimes mentioned in Article I is given effect in its national legislation. 
That undertaking would also extend to legislation applying to all the acts 
of commission and participation, mentioned in Article IE, as not being 
subject to statutory limitation. Where national legislation provides for 
the application of statutory limitation to such crimes, Article IV imposes 
the obligation upon states parties to enact appropriate legislation or to 
take other measures to abolish all legal obstacles which might impede, or 
be invoked as impeding, the application of the principle of the non-applica- 
bility of statutory limitations, once that principle had been incorporated 
in national law. 

As some states,1?* including West Germany,’ distinguish between the 
barring of prosecution due to time limitation and the barring of execution 
of final sentences owing to time limitation, the convention provides for 
that distinction. Article IV accordingly obliges parties to ensure that 


107 See, generally, R. G. Neumann, “Nevtral States and the Extradition of War Crim- 
inals,” 45 AJ.LL. 495 (1951); M. R. Garcia-Mora, “Crimes Against Humanity and the 
Principle of Nonextradition of Political Offenders,” 62 Michigan Law Rev. 927 (1964). 

108 See statement by Chile on the draft convention prepared by the Joint Working 
Group, U.N. Doc. A/7174, p. IlL. 

109 U.N. Doc. A/7342, p. 15. 110 U.N. Doc. A/C.3/SR/1570, p. 6. 

111 See U.N. Doc. E/CN.4/928, p. 14, for commentary on the preliminary draft con- 
vention prepared by the Secretary General. 

112 See U.N. Doc. E/CN.4/906, pp. 63-62. 

113 Ibid., p. 73. 
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statutory limitation does not apply to the prosecution and the punishment 
of the crimes referred to in Articles I and II. 

Criticism of Article IV was expressed by the United States, whose 
represencative said it “might require a State which became party to the 
Convent:on to abolish statutory limitations for offenses on which the period 
of crimimal liability had already expired... that provision . .. would thus 
have retroactive effect in reactivating penal liability already extinguished 
by operation of law.” “4 

A heazed debate was sparked by the proposal of Norway ™* to include 
a new article after Article IIJ. This article would not oblige states parties 
to prosezute and punish those crimes as to which the period of limitation 
had exp-red at the time of ratification of the convention. This proposed 
new article would have read: 


Nothing in this Convention shall be construed as imposing any ob- 
ligation on a Contracting Party in respect of crimes to which prescrip- 
tior had already applied prior to the adoption of this Convention by 
the General Assembly of the United Nations. 


In proposing this amendment, the representative of Norway 1° said that 
the new article would facilitate acceptance of the convention by states in 
which tie statute of limitations had already run. He went on to state 
that “ths amendment did not attempt to justify nor pardon war crimes 
since ths Norwegian people could never forgive nor forget the atrocities 
they had suffered during the Second World War. However, his delegation 
was concerned because the Norwegian Constitution prohibited the retro- 
activity of laws...” 17 

Many representatives substantially reiterated the arguments which they 
had adcuced with regard to the principle of non-retroactivity in criminal 
law dur:ng the debate on Article J.4** Support for the Norwegian proposal 
came from several Western states **® whose representatives indicated that 
their respective Constitutions affirmed the principle of non-retroactivity of 
penal lew and that their countries could not subscribe to a convention 
which, in their view, “would be tantamount to a request to governments 
to prorulgate retroactive penal laws.” ° African-Asian’+ and East 
Europeen states??? categorically objected to the Norwegian amendment. 


114 UN. Doc. A/PV/17387, p. 48. 115 See U.N. Doc. A/C.3/SR/1567, p. 3. 

116 Ibid., p. T. 

117 The Norwegian representative indicated that his government had taken steps 
to excluce various serious crimes committed during the last two years of the Second 
World War from the principle of statutory limitation. See U.N. Doe. A/C.3/SR/1567, 
p. 3. 

118 See U.N. Doc. A/7174, p. 19. 

119 Eg. Belgium, Denmark, Greece, Italy and Sweden. For their statements on 
this proposal, see U.N. Docs. A/C.3/SR/1563 and A/C.3/SR/1571. 

120 See statement by Sweden, U.N. Doc. A/C.3/SR/1571, p. 3. 

121 Fg. the Sudan and Dahomey. See statements made by them in U.N. Doce. 
A/C.3/S83/1571. 

122 E.g., the Ukrainian S.S.R., U.S.S.R., Poland and Byelorussian S.S.R. all expressed 
their opposition to this amendment. See U.N. Doc. A/C.3/SR/1571. 
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Several of these delegates argued that the proposed new article was in- 
compatible with Articles I and IV which had already been adopted. 
Article IV, it was pointed out, called upon states to abolish all relevant 
statutory time limits. 

The East European states indicated that acceptance of the Norwegian 
amendment would make it possible for the undetected Nazi criminals and 
the perpetrators of crimes resulting from apartheid to escape punishment, 
and they urged the Committee not to adopt any provision which limited the 
scope of Article HI. After Mr. Stavropoulos, the Legal Counsel, had ex- 
pressed the view that there was no incompatibility in the articles in ques- 
tion, the Norwegian amendment was rejected by a vote of 40 to 18, with 33 
abstentions. 


PREAMBLE 


After the completion of voting on the substantive articles, the Third 
Committee considered the Preamble of the draft convention. The Pre- 
amble articulates the spirit and purpose of the convention and outlines its 
legal, moral and philosophical assumptions. With the exception of the first 
preambular paragraph, the wording of the Preamble presented little diff- 
culty to the Third Committee? Nevertheless, the inclusion of references 
to General Assembly resolutions which considerably expanded the scope 
of crimes against humanity was strongly opposed by several states. 

The first paragraph in the Preamble refers to five General Assembly 
resolutions, of which the first two—Resolutions 3 (I)}** and 170 (II)?%— 
are specifically concerned with the extradition and punishment of war 
criminals. The third of these resolutions—Resolution 95 (I)1#°—affirms the 
principles of international law recognized by the Charter and Judgment of 
the Niirnberg Tribunal. An acrimonious debate ensued following refer- 
ences to General Assembly Resolutions 2184 (XXI) and 2202 (XXI), which 
condemn certain policies of the Governments of South Africa and Portugal 
as crimes against humanity. In the first of these ?*7 the General Assembly 
condemned as a crime “the policy of the Government of Portugal, which 
violates the economic and political rights of the indigenous population by 
the settlement of foreign immigrants in the Territories and by the exporting 


123 The Preamble was adopted by a vote of 58 to 6, with 25 abstentions. 

124 See pp. 486-487 above for discussion of this resolution. 

125 Res. 170 (II) was adopted on Oct. 21, 1947, at the Second Session of the Gen- 
eral Assembly, and after reaffirming Res. 3 (I) continues as follows: “Recommends 
Members of the United Nations inter alic, which desire the surrender of alleged war 
criminals or traitors .. . by other Members in whose jurisdiction they are believed to 
be, to request such surrender as soon as possible and to support their request with 
sufficient evidence to establish that a reasonable prima facie case exists as to identity 
and guilt.” 

126 See pp. 486—487 above for discussion of this resolution. 

127 See General Assembly, 21st Sess., Official Records, Annexes, Agenda item 23 
(A/6300/Rev.1) Ch. V, for the Report af the Special Committee on the Situation 
with regard to the Implementation of the Declaration on the Granting of Independence 
to Colonial Countries and Peoples relating to the Territories under Portuguese Ad- 
ministration. 
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of African workers to South Africa.” The first operative paragraph of Gen- 
eral Assembly Resolution 2202 (XXI) condemned the policies of apartheid 
practiced by the Government of South Africa as a crime against humanity. 

These resolutions were introducted into the draft convention prepared by 
the Joint Working Group, following a proposal by Tanzania,!** whose 
representative subsequently explained +” that 


there could be no question but that the inhuman acts which directly 
flowed from the vicious, cruel, if novel, phenomenon of apartheid in 
southern Africa, embracing genocide, deportation, economic and social 
exploitation of the indigenous populations and their wasting away by 
scientific experimentation, were the contemporary manifestations of 
crimes against humanity. 


Supporting this view were the United Arab Republic,*° Czechoslovakia 1° 
and the Soviet Union, whose representative noted that the General As- 
sembly, its Fourth (Trusteeship ) Committee, and the various bodies dealing 
with hrman rights had, on more than one occasion, stated that apartheid 
was a crime against humanity. By including a reference to apartheid 
among crimes against humanity the convention would merely confirm, in 
his view, a principle already recognized by the United Nations.1*? 

Once again there was a marked divergence of views, as several Western 
states edamantly opposed the introduction of reference to those General 
Assembly resolutions.” The United States *** said that the draft, par- 
ticularly the Preamble and Article I, lacked juridical precision. In its 
opinion, General Assembly Resolutions 2184 (XXI) and 2202 (XXI) should 
not be -eferred to in the Preamble, for they did not deal with the question 
of crim2s against humanity in the legal sense, but rather implied moral and 
political condemnation. In the circumstances, there were no grounds for 
mentiowing in the draft convention any other Economic and Social Council 
or General Assembly resolutions, as they had no legally binding force.1*® 

When the Third Committee voted on the adoption of the Preamble, the 
representative of the United States requested that a separate vote be 
taken cn the first paragraph. It was retained by 59 votes to 6, with 25 
abstentons. 


CONCLUSION 


The convention is a highly political instrument," the product of almost 
four years of negotiation, compromise and often bitterly contested argu- 


128 See U.N. Doc, A/6813, p. 4. This proposal was adopted in the Joint Working 
Group by 8 votes to 2, with 4 abstentions. 

129 See ibid., p. 9, in connection with the vote on Art. IL 

130 See U.N. Doc. A/C.3/SR/1574, p. 473. 181 See ibid., p. 474. 

182 See U.N. Doc. A/C.3/SR/1549, p. 489. 

183 France, for instance, maintained that “State policies could not be equated with 
crimes and that those resolutions were not legally binding on States.” See U.N. Doe. 


A/C.3/SR/1548, p. 478. 184 U.N, Doc. A/C.3/SR/1549, p. 484. 
185 The delegate of France held a similar view. See U.N. Doe. A/C.3/SR/1548, 
p. 478. 


138 Foz instance, the representative of Tanzania stated, “the whole convention was 
based om political considerations.” See U.N. Doc. A/C.3/SR/1548, p. 479. 
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ment. Its adoption represents another step in the gradual codification 
and evolution of international penal law. By affirming that war crimes and 
crimes against humanity are beyond the reach of prescription, the conven- 
tion contributes to that body of emerging penal law. The convention 
further adds to international penal law by expanding and up-dating previ- 
ous definitions of war crimes and crimes against humanity. At the in- 
sistence of the African-Asian states, the scope of the convention was en- 
larged to include modern-day examples of crimes against humanity and 
to apply to past, present and future international crimes. 

While the concept of international crimes has been enlarged, the con- 
vention also applies to individuals who might, in any way, be involved in 
their commission. The net of perscnal responsibility is flung far and wide 
by the convention. Individual criminals, whether as participants, accom- 
plices, conspirators or state authorities who tolerate the commission of those 
international crimes, are covered by its provisions, and statutory limitation 
will no longer provide them with a juridical shield from prosecution or 
punishment. 

In view of the political nature of the crimes covered by the convention, 
it is not surprising that the convention should have been used for political 
purposes One of the most interesting aspects of the preparation of the 
convention, which permeated its entire legislative history, was the political 
motivation of some of the convention’s supporters. The convention pro- 
vided a vehicle for the East European states?*? to attack the Federal 
Republic of Germany, where they alleged that most of the war criminals 
were concentrated. Repeated criticism was expressed by those states of 
West Germany’s position concerning the possible application of statutory 
limitation to international crimes committed during the Nazi period. 

The representatives of Western states generally did not share the opinions 
of the East European countries on West Germany’s treatment of war 
criminals. In addition, some Western delegates said that, in their view, 
no useful purpose would be served in launching unwarranted attacks on, 
and making one-sided criticisms of, any particular country.®* It is sig- 
nificant, nevertheless, that, following the adoption of the convention, the 
Federal Republic of Germany amended its criminal code by abolishing 
statutory limitation for the crime of genocide and extending the limitation 
period for murder from twenty to thirty years. 

While the merits and achievements of the convention are many, its uni- 
versal application is, at best, in the view of the author, a very remote 
possibility. In the absence of any international criminal jurisdiction, war 
crimes and crimes against humanity are tried by national authorities. Ac- 
cordingly, how states viewed the convention is of particular consequence. 


187 See, for example, U.N. Doc. A/PV/1727, the Provisional Verbatim Record of the 
General Assembly, for statements made on this issue by the following representatives: 
Poland, p. 8, Bulgaria, p. 21, Hungary, p. 41, and the U.S.S.R., p. 52. 

138 For instance, the U. S. representative said that its delegation would “resist efforts 
to use the present item as a pretext for politically motivated and specious attacks on a 
State, the Federal Republic of Germany.” See U.N. Doc. A/C.3/SR/1517, p. 5. 
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As has been indicated, voting support for the convention was by no means 
overwhelming.*® No Western states, including members of the anti-Nazi 
coalition, voted for it and only three Latin American states—Chile, Cuba 
and Mexico—cast affirmative votes. In substance, the positions adopted 
by states that abstained were little different from those of states that voted 
against it.4° Although both of these groups of states were not unsympa- 
thetic to treating war crimes and crimes against humanity differently from 
crimes under national legislation,*** and. generally to providing for the non- 
applicability of statutory limitation to those crimes, they regarded the 
defects of the convention as being so numerous and so fundamental in 
character that they could not support it. 

The principal criticisms of the convention were directed at Article I. 
By providing in that article that certain crimes, “irrespective of the date 
of their commission,” were subject to prescription, the convention relates 
to crimes to which statutory limitation already applied. Failure to make 
allowance for those states which respect the principle of non-retroactivity 
in criminal law meant that those states could not become parties. 

One of the guarantees of the right to a fair trial recognized by most 
states is that no one shall be held guilty of any criminal offense on account 
of any act or omission which did not constitute a criminal offense, under 
national or international law, at the time it was committed.4*? In order 
for any accused person to know with which particular criminal offense he is 
charged, under national law clear, precise and self-ccntained definitions are 
called for. Despite the gravity of the international crimes defined in the 
convention, those definitions have been described by delegates as ambig- 
uous, confusing, obscure and lacking in legal precision. The wording of the 
definition of crimes against humanity is a cause of particular concern. The 
inclusion in a legal instrument, and especially in its definitions, of considera- 
tions which are essentially political in character seriously detracts from its 
force, effect, and possible universal application. 

In the final analysis it is difficult not to have ambivalent feelings towards 
the convention. There is a valid social interest in preventing the guilty 
from going unpunished, no matter how long after the commission of their 
offense. It is also absurd to punish a crime with life-long imprisonment 
and yet to refrain from prosecution for that offense after a certain time. 
Exceptional treatment should be accorded to war crimes and crimes against 
humanity because of their nature and gravity. Those crimes are both 


189 See p. 477 above. 58 states voted in favor, 7 against, with 36 abstentions. 

140 See U.N. Doc. A/PV/1727, for the verbatim record of speeches made by repre- 
sentatives of states concerning the adoption of the convention. 

141 See N. Lerner, “The Convention on the Non-Applicability of Statutory Limita- 
tion to War Crimes and Crimes Against Humanity,” 4 Israel Law Review 512 (1969). 

142 See Art. 11 (2) of the Universal Declaration of Human Rights and Art. 15 of 
the Intemational Covenant on Civil and Political Rights. It should also be noted that 
neither the Convention on the Prevention and Punishment of the Crime of Genocide 
nor the 1949 Geneva Conventions for the Protection of War Victims provide for retro- 
active application. 
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qualitatively and quantitatively different from criminal offenses under 
municipal law and should be treated accordingly. 

Yet the convention fails to live up to the high ideals of an international 
humanitarian instrument. Basic human rights of accused persons are 
eroded by its endorsement of retroactivity, a concept hostile to most legal 
systems. Despite the good things accomplished by the convention, they 
do not balance its defects. The ultimate test of any international in- 
strument is measured by its degree of acceptance and impact at the national 
and local levels. There is no prospect of universal acceptance of the con- 
vention and it is highly unlikely that when the instrument comes into 
force, those states which refrained from voting for it or opposed its 
adoption will co-operate in its implementation. 


143 The convention entered into force on Nov. 11, 1970. It has been ratified by 
Bulgaria, Byelorussian S.S.R., Czechoslovakia, Hungary, Mongolia, Poland, Romania, 
Ukrainian S.S.R., the U.S.S.R., Yugoslavia, and Nigeria. 7 U.N. Monthly Chronicle 
99 (No. 11, 1970); 8 ibid. 96 (No. 1, 1971). 


CONTEMPORARY SOVIET DOCTRINE ON THE 
JURIDICAL NATURE OF UNIVERSAL 
INTERNATIONAL ORGANIZATIONS 


By Chris Osakwe * 


Whether or not we agree with the statement that international law is 
nothing but “international public morality” or, what amounts to the same 
thing, that international law is “primitive law” as compared with its 
municipal counterpart, we are more likely to agree on the question that 
Soviet doctrinal international law is nothing but a mirror reflection of 
official Soviet governmental and party policies. It is essentially a “fight- 
ing international law”? which has often proved a valuable weapon in 
the armory of Soviet foreign policy-makers. The zig-zag development of 
the Soviet doctrinal approach to the question of international personality 
in general, and in particular to the international legal status of interna- 
tional organizations, vividly demonstrates this fact. We propose to ex- 
amine in greater detail just one aspect of the Soviet doctrine of inter- 
national law—the concept of secondary subjects of international law. 


International Organizations as Secondary (Derived) Subjects of 
International Law 


The academic debate over the juridical nature of international organi- 
zations is closely linked with the more general question of international 
personality in general international law. On this question there are two 
leading schools of thought in Soviet doctrinal international law. The 
first is grouped around Professor G. I. Tunkin’s position that in con- 
temporary general international law a subject of international law is 
not merely an entity possessing international rights and obligations, but 
one which also actively participates in the international law-creating proc- 


*Magistr iuridicheskikh nauk and Kandidat iuridicheskikh nauk, Moscow State 
University, Moscow (U.S.S.R.); currently a candidate for the S.J.D. degree in Inter- 
national Lew at the College of Law of the University of Illinois. 

1By “doctrinal Soviet international law” we mean the exposition of the theoretical 
foundations of contemporary international law by Soviet legal scholars based on the 
theory of Marxism-Leninism. In this article, however, it is not our intention to ex- 
haust all available Soviet sources, such as the positions taken by Soviet lawyers in the 
International Law Commission, in the International Court of Justice, and in other 
international bodies. We shall subsequently base our study principally on the writings 
of some of the most authoritative contemporary Soviet jurists. 

2 This notion runs through all the works by one of the Soviet Union’s most authorita- 
tive exponents of this doctrine—Professor G. I. Tunkin. See Ideologicheskaia Borba i 
Mezhdunarodnoe Pravo (Moskva, 1967); “Sorok let sosushchestvovaniia i mezhdunarod- 
noe pravo” in Sovetskii Ezhegodnik Mezhdunarodnogo Prava (SEMP) (1958); Teoriia 
Mezhdunarodnogo Prava (Moskva, 1970). 
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esses. According to this view, “there is no generally accepted norm which 
defines the legal status of all international organizations .. . At the same 
time international law does not contain any norm which precludes the 
granting of certain elements of international personality to this or that 
international organization. The scope of such personality shall be deter- 
mined, in the case of each such organization, by the provisions of the 
constituent instrument.” 4 ‘This in effect means, as Tunkin would argue, 
that sovereign states no longer possess a monopoly over international per- 
sonality, as the latter attribute has come to be extended to certain, but 
definitely not all, inter-state organizations. This point of view is shared 
by G. I. Morozov, R. L. Bobrov, E. A. Shibaeva,’ and a host of others. 
It would be correct to say that this represents a majority opinion in Soviet 
doctrine today.® 


It should be pointed out, however, that all G. I. Tunkin did in 1956 
was to popularize an already existing point of view in Soviet doctrine. In 
a textbook of international law which was edited in 1946 by a veteran 
Soviet international lawyer, the first Soviet judge on the International 
Court of Justice, Professor S. B. Krylov, it was stated that international 
organs “cannot be placed on equal terms with states that created them, the 
full subjects of international law, although some of them are granted 
some measure of international personality.” ° 

This position was reiterated in 1947 by Professor F. I. Kozhevnikov, the 
successor to S. B. Krylov on the International Court of Justice.° He 
asserted that “the United Nations on its own, even though it is not a 
subject of international law in the traditional sense of this word, is, ac- 
cording to its Charter, granted certain fairly general and conventional 


3G. I. Tunkin, Osnovy Sovremennogo Mezhdunarodnogo Prava (Moskva, 1956). 

4 Ibid. at pp. 17-18. The translations from the Russian here and elsewhere are 
those of the author. 

5 See G. I. Morozov, Organizatsiia Ob’edinennykh Natsii at p. 198 (Moskva, 1962). 

6 See R. L. Bobrov, Osnovnye problemy teorii mezhdunarodnogo prava (Moskva, 
1968); also his “Iuridicheskaia priroda Organizatsii Ob’edinennykh Natsii,” in SEMP, 
1959. 

T See E. A. Shibaeva, Spetsializirovannye Uchrezhdeniia OON at p. 32 (Moskva, 
1966). 

8 In the twilight days of the evolution of Soviet international legal doctrine Eugene 
B. Pashukanis and Eugene A. Korovin were engaged in a highly ideological debate 
over the nature, sources, and subjects of international law, with E&E. A. Korovin alternately 
holding the position that international organizations were and were not subjects of 
international law on the basis of reasons which were more political than legal. We do 
not consider it appropriate to recall the basic positions in these early debates, as they 
do not seem to make any significant contribution to our present analysis. However, for 
a textual documentation of these debates, see Hans Kelsen, The Communist Theory of 
Law (London, 1955); see also John N. Hazard, “Cleansing Soviet International Law 
of Anti-Marxist Theories,” 32 A.J.I.L. 244-252 (1938). 

®V. N. Durdenevskii and S. B. Krylov, Mezhdunarodnoe Pravo—-Uchebnik, vypusk I 
at 31 (Moskva, 1946). 

10 S, B, Krylov served as the first Sovie: judge on the LC.J. from 1946 to 1952 and 
was briefly succeeded by S. A. Golunskii (1952-53). The latter died in office and 
was replaced by Professor F. I. Kozhevnikov from 1953 to 1961. 
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rights which enable it to operate on the international scene directly and 
independently.” + 

In the same year Professor D. B. Levin, perhaps the most prolific writer 
. of all Soviet international legal experts,?* posed the question whether in- 
ternational organizations can rightly be considered subjects of international 
law. His answer was: 


Undoubtedly, they can be [so considered], if such organizations, on 
the basis of their constituent instruments, possess some measure of 
individual rights and obligations vis-à-vis states especially the right 
to conduct their} external relations independenily. 


In his view such organizations include, in the first place, the United Na- 
tions. He sees the international personality of international organizations 
to be founded on the fact that these organizations promote the common 
interests of member states in the sphere of maintenance of international 
peace and security and the development of inter-state co-operation. In 
his opinion, these organizations “possess the right to take independent 
actions within the limits of these interests.” 13 

Thus we find that the concept according to which international organi- 
zations possess some measure of international personality—today occupy- 
ing a dominant position in contemporary Soviet doctrine—was first pro- 
mulgated between the years 1946 and 1947, principally by S. B. Krylov, 
F. I. Kozhevnikov, and D. B. Levin. 

Reviewing the evolution and progressive development of Soviet doc- 
trine on the international legal status of universal international organiza- 
tions, Professor R. L. Bobrov of Leningrad University recognizes the 
innovative nature of the contribution of these three authors during these 
creative years, but he openly regrets the fact that, while these authors 
pointed out that international organizations possess some measure of 
international personality, they nevertheless failed to emphasize the “de- 
rived and non-sovereign character of such personality as compared to the 
personality of the real subjects of international law—-states.” 14 


11 F, I. Kozhevnikov, Uchebnik Publichnogo Mezhdunarodnogo Prava Iurizdat at 54 
( Moskva, 1947). 

12 As of December, 1967, when he celebrated his 60th birthday, he had published 
over 120 scientific works on various aspects of international law, such as the responsibility 
of states for aggression and war crimes, problems of war and peace, the law of inter- 
national organizations, the problems of diplomatic immunity. See “Personalia?” on 
D. B, Levin in SEMP, 1968, at 336-337. 

13 See D. B. Levin, “O poniatii i sisteme sovremennogo mezhdunarodnogo prava” in 
Sovetskoe Gosudarstvo i Pravo (SGP), 1947, No. 5 at pp. 11-12. For a current 
restatement of this view see his Osnovnye problemy teorii mezhdunarodnogo prava at 
85 (Moskva, 1958). 

14R. L. Bobrov, “Juridicheskaia priroda Organizatsii Ob’edinennykh Natsii,” in 
SEMP, 1959, at 233-234. R. L. Bobrov, however, concedes that credit for introducing 
this new element of “derived and limited personality” for international organizations 
goes to Professor D. B. Levin, who first made this distinction in his book, Osnovnye 
problemy sovremennogo Mezhdunarodnogo prava at 85 (Moskva, 1958). 

In 1955 Professor V. N. Durdenevsky, in a Preface to the Russian edition of 
Labeyrie-Menahem’s Des Institutions Specialisées—Problémes Juridiques et Diplo- 
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As if summarizing the salient points of this school of thought in con- 


temporary Soviet doctrine, R. L. Bobrov in a most elaborate manner 
writes: 


... the United Nations [qua international organization] is a second- 
ary, derived (non-typical) sukject of contemporary international law, 
created by the expressed will of sovereign states—the principal and 
real subjects of this law. Created as a center for the co-ordination 
of the actions of states in the name of peace and development of 
international co-operation based on democratic grounds, the UN is 
granted a certain measure of international personality which is es- 
sential and necessary if it is to execute its functions properly. The 
significant characteristics of the international legal personality of 
the UN are interdependent and in their totality constitute a specific 
legal personality which is based on legal grounds that are different 
from those upon which the legal personality of states is founded. 
The capacity of the UN is strictly limited to those powers granted un- 
der its Charter . . 18 


A minority opinion on the question of international personality in gen- 
eral and on the juridical personality of international organizations in par- 
ticular is held by Professor L. A. Modzhorian, Professor V. M. Shurshalov, 
and a number of other Soviet writers. This opinion, in contradistinction 
to that described above, grants a monopoly of international personality 
to sovereign states 1° to the complete exclusion of all international organi- 
zations, including the United Nations. 

Professor L. A. Modzhorian maintains that the possession of sovereignty 
is a conditio sine qua non for any international person and that, so long 
as international organizations are not sovereign entities, they are ipso 
facto not subjects of international law.!? In conclusion she writes that 


[A] necessary attribute for any subject of international law is the ca- 
pacity to be represented on the international plane by a supreme 
authority which is capable of participating in law-creating processes, 
is capable of undertaking international legal obligations and of ful- 
filling them, and is also capable of taking part in measures aimed at 
the enforcement of the observation of norms of international law by 
other subjects . . . All subjects of international law are sovereign 
and, ipso facto, have equal rights.2® 


To her mind, any attempts to grant any measure of international personal- 
ity to international organizations would not only undermine state sov- 
ereignty but would also result in a fundamental “perversion of international 


matiques de J’Administration Internationale (Paris, 1953), briefly stated that the 
specialized agencies of the U.N. “cannot lay claims to equal status with states as 
sovereign subjects of international law.” See p. 5 of the Russian edition of this book 
published in Moscow in 1955 by Izdatel’stvo “Innostrannaia Literatura.” 

15 R. L. Bobrov, “Iuridicheskaia priroca QON,” in SEMP, 1959, at 239-240. 

18 The attribute of international personzlity is partially granted to what is vaguely 
referred to as “belligerent nations” and also to national liberation fronts. See L. A. 
Modzhorian, Sub’ekty mezhdunarodnogo prava (Moskva, 1958). 

17 L. A, Modzhorian, Sub’ekty Mezhdunarodnogo Prava (Moskva, 1958). 

18 Ibid. at 17. 
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reality.” = The same point of view is held by Professor V. M. Shurshalov 
who, while denying that international organizations are international per- 
sons on the ground that they are fundamentally different from states, 
still concedes to these entities some degree of international rights.?° 

Recent Soviet textbooks on international law have, as a matter of course, 
consistently conceded to international organizations some measure of in- 
ternational personality,” the only embarrassing exception being the recent 
poorly co-ordinated six-volume Treatise on International Law which comes 
dangerously close to granting objective international personality to inter- 
national organizations.” 

For example, discussing the international legal personality of the United 
Nations, gua international organization, the authors of a 1964 textbook on 
international law stated that 


the United Nations, within the limits spelled out in its Charter, pos- 
sesses such specific measure of international personality as is deemed 
necessary for the execution of its functions. The specificity of the 
legal personality of the United Nations is to be seen, first and fore- 
most, in its strictly limited scope as compared to the legal personality 
possessed by states. The scope of the personality of the Organization 
is determined by the Charter of the UN in a totality of all its pro- 
visions and in particular in Article 105 of the Charter.” 


Similarly, in a textbook of international law published by a rival Soviet 
law publisher—the Izdatel’stvo “Iuridicheskaia Literatura”—the United Na- 


19 Ibid. at 8; see also, by the same author, “O sub’ektakh mezhdunarodnogo prava” in 
SGP, 1956, No. 6 at 95-97. 

20 See V. M. Shurshalov, Osnovnye voprosy teorii mezhdunarodnogo dogovora 
(Moskva. 1959). Similarly, Professor G. P. Zadorozhnyi maintains that whereas only 
“sovereign entities,” an expression which he uses to mean only states and nations, “are 
subjects of international law, such entities like international organizations, juridical 
persons and physical persons are, at best, only subjects of international legal relations 
and not of international Jaw.” See SEMP, 1968, at 364-365. 

21 See Mezhdunarodnoe Pravo-——Uchebnik (IMO, Moskva, 1964); see also the revised 
edition cf the same textbook issued in 1966, Mezhdunarodnoe Pravo—Uchebnik dlia 
Turidicheskikh Vuzov, published by Izdatel’stva “Inridicheskaia Literatura” (Moskva, 
1964). 

22 Vol. 1 of this six-volume Kurs Mezhdunarodnogo Prava (Moskva, 1967), at p. 159, 
openly grants international personality to “all legally existing international organiza- 
tions”—a concept which if accepted would convey, except for the interjection of the 
word “legally,” the same meaning as does the theory of objective international per- 
sonality which is strongly condemned by Soviet doctrine, 

However, an interview with Professor G. I. Tunkin, himself a member of the Editorial 
Committee which was appointed to edit this treatise, reveals some poor co-ordination 
among the Committee members. He specifically mentioned that the Committee did not 
edit this particular section of the treatise before it was sent out to the publishers and, 
consequently, it is not representative of Soviet doctrine on the issue raised. Professor 
N. A. Ushakov, the present Soviet member of the U.N. International Law Commission 

‘and Head of the International Law Section of the Institute of State and Law of the 
Soviet Academy of Sciences, is supposed to be the author of the controversial passage 
from the treatise. 

23 Uchebnik Mezhdunarodnogo Prava at 450 (edited by F. I. Kozhevnikov) (Moskva, 
IMO, 1964). This point of view is repeated in the 1966 edition of the same textbook 
at 438—440. 
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tions is considered as “a special subject of contemporary international law 
which is devoid of any sovereignty, territorial supremacy, or any other 
such: qualities generally accorded to the fundamental subjects of Inter- 
national Law—states.”** This, at least, is the dominant position today in 
the contemporary Soviet doctrine of international law. 

But having defined a subject cf international law as “an entity partici- 
pating or capable of participating in international legal relations,” the 
authors of the recent Treatise on International Law (Kurs Mezhdunarod- 
nogo Prava) had this to say on the legal personality of international or- 
ganizations: 


On the legal personality of international organizations we can only 
speak of such international organizations that were not only legally 
constituted, but also function legally. The rights and obligations which 
can be granted to international organizations by their founding states 
must remain in strict accordance with the generally binding principles 
and norms of international law ... We can assert that any interna- 
tional (inter-state) organization whose existence is legally justifiable 
is a subject of international law because its constituent instrument com- 
pulsorily regulates relations between the organization and its member 
states... 


The various opinions cited above represent the general trend in Soviet 
doctrinal international law with regard to the general question of the in- 
ternational legal personality of international organizations. We must now 
move on from this general position to a closer examination of certain com- 
ponent elements of this international personality and try to see what cur- 
rent Soviet doctrine has to offer on each of these. 

There is probably no generally accepted definition of an international 
organization, as different authors are likely to incorporate different ele- 
ments into their definitions. However, for the purposes of our analysis we 
shall define an international organization as a legal order, or what amounts 
to the same thing, a corporate entity which possesses a distinct individual 
will, a permanent organ, and individual responsibility within the limits set 
for the exercise of its individual will; is made up of three or more entities; 
and is established on the basis of an international agreement which serves 
as its constituent instrument. Any analysis of contemporary Soviet doc- 
trine on the juridical nature of universal international organizations must 
reflect Soviet attitudes on the following cardinal questions: (1) Does an 
international organization possess a distinct individual will of its own 
in contradistinction to the political wills of its member statesP (2) If so, 
to what extent is this individual will dependent upon and/or distinguish- 
able from the individual wills of its member entities or from a mere 
mechanical totality of the separate wills of these member entitiesP (3) Is 
this individual will necessarily a supreme will vis-à-vis the individual wills 
of the member states or is it just a common will of the member entities 

24 Mezhdunarodnoe Pravo—Uchebnik dlia Iuridicheskikh Vuzov at 292 (edited by 


D. B. Levin et al.) (Moskva, Iuridicheskaia Literatura, 1964). 
25 1 Kurs Mezhdunarodnogo Prava 159 (Izdatel’stvo Nauka, Moskva, 1967). 
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(in which case it is a reflection of full agreement among the members), or 
is it the co-ordinated will of the member entities, based on politically moti- 
vated half-hearted compromise and incapable of any superior enforce- 
ment? (4) Must an international organization have permanent organs to 
qualify it for any international rights and obligations? (5) Does an in- 
ternational organization have an individual responsibility for its actions 
or should it be looked upon as a mere agent acting on behalf of its member 
entities, thereby introducing a principal-agent relationship between an in- 
ternationel organization and its member entities? (6) How many entities 
must have to come together before we can speak of an international or- 
ganization’s having been established? (7) Must these entities necessarily 
be uniform in their legal character, i.e., must they all be states? (8) Must 
any formal international agreement between the member states constitute 
the operational basis for this international organization? (9) If such an 
agreement exists, must it go to the extent of enumerating the powers of 
such an organization? And if not, to what extent can we readily infer such 
powers, not enumerated in the constitution of the relevant international 
organizat-conP We shall begin by examining the first question in this 
series—tke question of the individual will of an international organization. 


Individual Will and Individual Responsibility of 
International Organizations 


Defining a “general international organization” as an international or- 
ganization the membership of which is open to states from both ideological 
camps, imperialist and Communist, Professor G. I. Morozov goes on to 
state tha: the individual wills of these various states cannot under any 
circumstences merge into one common will. He maintains that Leninist 
principles do not permit any measure of compromise with the imperialist 
camp in the sphere of ideology and that this basic tenet of Marxist-Leninist 
philosophy equally applies to international organizations.*° 


The deep dichotomy in the different class interests rules out any pos- 
sibility of any such synthesis of wills about which bourgeois interna- 
tionel lawyers write . . . An international organization, created as a 
result of a voluntary union of states from different social systems can- 
not create any supreme common will of its participants. At the same 
time, however, such an organization is not an arithmetical totality of 
its members.”" 


Readirg between these lines written by G. I. Morozov, one gets the un- 
mistakable impression that the author has not really made up his mind 
whether or not an international organization possesses an individual will 
of its own. On the one hand, the author asserts that an international or- 
ganization is not an arithmetical totality of its member states—an assertion 
which would lead one to expect that the author would concede to these 
organizations some sort of corporate personality, the possession of a single 


26 See G., I. Morozov, Mezhdunarodnye Organizatsii at 110 et seq. (Moskva, 1969). 
27 Ibid. at 110. 
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individual will. But then he goes on to say that as long as these organi- 
zations are made up of states representing opposing ideological camps, 
it is impossible to arrive at any given common will for this organization. 

Professor E. A. Shibaeva probably went a step further when, in her doc- 
toral dissertation, she stated that 


the recognition of international organizations as subjects of interna- 
tional law obliges us to recognize the possession by such entities of 
an autonomous (but not sovereign) will, a will that is distinct from 
the wills of the member states and which the international organiza- 
tion freely expresses and manifests in an international legal act.”® 


The “autonomous but not sovereign will” formula propounded by E. A. 
Shibaeva raises serious problems of interpretation. If by the expression 
“autonomous will” she means a will that can be exercised freely and inde- 
pendently of any legally constituted external control, then the difference 
between sovereign and autonomous in this context is only one of seman- 
tics. Even the sovereign will of a state does not confer any absolute right 
on the state itself. Its exercise is subject to such restrictions as are im- 
posed on it by general international law.** 

Similarly, one would expect that the autonomous will of an international 
organization would be subjected to a certain legal and political control, 
such as, for example, that it be exercised subject to legal restrictions “ra- 
tione temporis,” “ratione materiae,” and “ratione personae.” In the same 
manner the political foundations of international law in general and of the 
law of international organizations in particular place certain political re- 
strictions on the exercise of this will. This does not in any way derogate 
from the legal independence whick such a will enjoys vis-a-vis the various 
individual wills of the member-entities of such an international organization. 

If, on the other hand, E. A. Shibaeva means by “autonomous will” a will 
that may be exercised only after prior consultation with the member states, 
or only on the basis of some general authorization, then we find ourselves 
coming back to the old concept of principal-agent relationship in the ties 
between an international organization and the member states. It is sub- 
mitted that E. A. Shibaeva did not intend this latter interpretation. She 
probably meant a legally independent individual will, exercisable within 
the framework of the derived personality which we understand her to 
concede to such international organizations. Her choice of the formula 
“autonomous but not sovereign” was probably dictated by political con- 
siderations; one must bear in mind that her statements had to be sub- 
mitted to the official political censorship by state organs.°° It is most in- 
teresting to note that this concept of “autonomous but not sovereign will” 
was voiced by E. A. Shibaeva for the first time only in 1969. In her pre- 


28 See E. A. Shibaeva, Avtoreferat doktorskoi dissertatsii on “Iuridicheskaia priroda i 
pravovoe polozhenie spetsializirovannykh uchrezhdenii OON” at 16 (Moskva, 1969). 

29 Cf. the concept of jus cogens in general international law. 

30 See E. A. Shibaeva, Spetsializirovannve Uchrezhdeniia OON (Moskva, 1962); see 
also, by the same author, Spetsializirovannye Uchrezhdeniia OON (revised and en- 
larged edition, Moskva, 1966). 
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vious research works on the subject she, for reasons that are not known to 
the writer, chose to sidetrack the entire question of individual will for 
international organizations.* 

The most recent and perhaps the most authoritative pronouncement on 
the subject by a Soviet scholar is the opinion expressed by Professor G. I. 
Tunkin in his most recent work, Teoriia Mezhdunarodnogo Prava, in 
which he stated that 


In international practice treaties concluded by international organiza- 
tions take their special place as treaties by which international or- 
anizations acquire rights and take upon themselves certain obligations. 
nternational organizations are created by states; they are brought into 
beirg by states but the actions of international organizations are’ not 
in any way, de facto or de jure, to be equated to the actions of states.** 


In this passage Professor Tunkin openly acknowledges the fact that an 
international organization possesses an individual will and, consequently 
does noz act as agent for its member states. Obviously Professor G. I. 
Tunkin had no particular international organization in mind at this point. 
The reference was a general one and therefore was apt to be less politically 
motivated. But when he directed his attention to a particular interna- 
tional o-ganization, a shift in his position can be noticed. In his lecture 
at the Hague Academy of International Law on “The Legal Nature of 
the Uni-ed Nations,” he strongly criticized Sir Gerald Fitzmaurice for the 
latter’s statement that “The personality and capacities of the [United Na- 
tions] Crganization have their origin in an instrument contractual in form, 
but once created and established they come to assume an objective, self- 
existent character, effective for all the world.” ** Disagreeing with the 
above statement, Professor G. I. Tunkin goes on to state his point of view 
in the following words: 


The legal personality of an international organisation is on the con- 
trary based on its constituent instrument. 

And with regard to the statutes of International organisations it 
shculd be stated that there is practically none which would contain 
carte-blanche provisions concerning the legal personality of a particu- 
lar international organisation. 

The case is actually the converse. A constituent instrument of an 
intarnational organisation provides for certain rights and capacities 


81 At the “publichnaia zashchita” of this dissertation at the Faculty of Laws of 
Moscow State University this formula was violently attacked by Professor L, A. 
Modzhorian and Professor V. M. Shurshalov, who both tried to read into it a meaning 
which, f:om their point of view, “was alien to the Soviet doctrine of international law” 
and only intended by the author, knowingly or unknowingly, “to grant support to the 
dominant bourgeois concept” on the question. See Stenograficheskii Otchet of the 
proceedings of the publichnaia zashchita of the dissertation, Moskva, Iuridicheskii 
Fakul’te: MGU, December, 1969. 

32 G, I, Tunkin, Teoriia Mezhdunarodnogo Prava (Moskva, 1970). 

88 Ibid. at 124-125. 

34 Sir Gerald Fitzmaurice, “The Law and Procedure of the International Court of 
Justice: International Organizations and Tribunals,” 29 Brit. Yr. Bk. Int. Law at 21 


(1952). 
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of the organisation which lead to the conclusion that the organisation 
possesses a certain degree of international legal personality .. . 

The important organs of the United Nations having the power of 
decision, such as the General Assembly, the Security Council, ete., are 
composed of the representatives of States who act according to their 
governments’ instructions, expressing the wills of their respective 
States... 

It is, therefore, inaccurate to assume that the United Nations is an 
entity independent of its member States.*® 


Professor Tunkin therefore finds it difficult to see how a decision which 
is conceived and born out of a heated political debate within an organ of 
an international organization, can subsequently lay claim to any legal 
independence of those various wills which, in the final analysis, led to its 
creation. In other words, the distinction between the political dependence 
(which constitutes the procedural aspect of this will) and the subsequent 
legal independence (i.e., the substantive aspect of the will) of the indi- 
vidual will of an international organization is unacceptable to Tunkin. 

One finds it difficult to reconcile these two positions expressed by Pro- 
fessor Tunkin. The writers surmise is, however, that Tunkin would grant 
priority to his statement of 1966, i.e., that international organizations do 
not and cannot possess any individual will independent of that of their 
member states. To him such a will is necessarily dependent upon the wills 
of the member states of the organization, from the points of view both of 
its content and its subsequent exercise. 

This is as far as the first school of thought goes.*° The second school 
of thought, as represented by Professor L. A. Modzhorian and Professor 
V. M. Shurshalov, in most categorical terms denies to all international or- 
ganizations any degree of individual will. In the opinion of the authors, 
international organizations are nothing but mere agents of the various 
states which participate in them. As long ago as 1948 Professor L. A. 
Modzhorian presented this position,** which was to be repeated in greater 
detail in 1958.3" In her view, all international agreements concluded by 
the United Nations “create obligations and rights not for the UN, qua 
international organization, but for the member states of the UN.” ® How- 
ever, “the activities of the UN, as well as of the Specialized Agencies, as 
strictly determined by the member states, create rights and obligations 
only for such states as are members of the Organization.” *° 

Thus, we find that, whereas the Tunkin school in contemporary Soviet 
doctrine would concede to public international organizations some mea- 
sure of international personality, it insists on emphasizing the derivative 


35 G, I. Tunkin, “The Legal Nature of the United Nations,” 119 Hague Academy, 
Recueil des Cours 31, 32 (1966, III). 

36 See above, p. 502, for a presentation of the basic concepts of the two rival schools 
of thought. 

87 See L. A. Modzhorian, O Sub’ektakh Mezhdunarodnogo Prava at 13-14 (Moskva, 
1948). 

88 L. A. Modzhorian, Sub’ekty Mezhdunarodnogo Prava (Moskva, 1958). 

89 Ibid. at 33. 40 Ibid. at 33-34. 
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nature and the non-sovereign and secondary character of this personality. 
While conceding to public international organizations the limited ca- 
pacity to conclude treaties in their own name, the Tunkin school quickly 
adds that this treaty-making power is a manifestation of powers originally 
delegated to these international organizations by the original subjects of 
international law—states. 

Summing up the basic position of this school of thought, Professor F. I. 
Kozhevnikov states ex abundante cautela that 


the subjects of an international treaty are, first and foremost, states. 
International organs can conclude international agreements within the 
limits of their powers as prescribed by their constituent instruments. 
However, in these treaties expression is given to powers delegated by 
os themselves, representing the principal subjects of international 
aw.*t 


On the other hand, the Modzhorian-Shurshalov school, as if feeling that 
it is being overtaken by the course of events, seems to be showing some 
signs of a half-hearted departure from its basic tenets, particularly on 
the question of the capacity of international organizations to conclude 
treaties in their own name. In a recent article on “Sub’ekty Mezhduna- 
rodno-pravovoi Otvetstvennosti’ Professor L. A. Modzhorian gives one the 
impression that she is prepared to modify her minority opinion on this 
subject. She states that: 


To bear international legal responsibility means to answer for one’s 
actions and in certain cases, alko for the actions of others. There- 
fore, to be subjected to international legal responsibility an entity 
must possess the relevant legal capacity, i.e. international personal- 
ity ... The question of the international legal responsibility of inter- 
national organizations cannot be decided other than in close associa- 
tion with their international personality. The highly limited and 
conditional personality which member states grant to international 
organizations must serve, in our opinion, as the basis for the determi- 
nation of the international legal responsibility of these organizations. 


For the first time Professor Modzhorian concedes to international organi- 
zations some degree of what she preferred to. term “highly limited and 
conditional [international] personality.” However, such a grudging con- 
cession on the part of Professor Modzhorian is not sufficient to lead us to 
believe that she is now prepared to concede that some international or- 
ganizations possess an individual will that is independent of the wills of 
the member states of such organizations. 

The general conclusion one can reach from this analysis is that Soviet 
doctrinal international law, for the most part, refuses to concede to any 
universal international organization an individual will that is independent 
of the wills of the member states. This will is seen as being not only 


41 Mezhdunarodnoe Pravo—Uchebnik dlia Turidicheskikh Vuzov at 327 (Moskva, 
1966). 

42 L. A, Modzhorian, “Sub’ekty Mezhdunarodno—pravovoi Otvetstvennosti,” in SGP, 
No. 12 (1969), pp. 122, 124. 
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derived from and limited by, but also as being wholly dependent upon, 
the wills of the member states. The “autonomous but not sovereign will” 
concept raises more questions of interpretation than it ever resolves, and 
until it is fully developed and elaborated upon by its author, it should 
not be taken as truly representative of any liberal trend in Soviet doc- 
trinal international law on the subject. 


The Question of Permanent Organs for International Organizations 


One would suppose that Soviet doctrinal international law is almost 
unanimous that a permanent organ is a necessary characteristic of an in- 
ternational organization. Professor Tunkin refers to international organi- 
zations as “permanent bodies” created by states “to handle matters en- 
trusted to them.” ** This is quite understandable, because an international 
institution without a permanent organ is not much different from an ad 
hoc international institution, such as an international conference or congress. 

In light of this general assumption, it is surprising that Professor G. I. 
Morozov divides international organizations into what he calls “permanent” 
and “ad hoc.” ** ‘This, in the writers opinion, seems a misapplication of 
terms, because what he terms “ad hoc international organizations”—inter- 
national conferences, consultations, congresses, etc.—are nothing but ad 
hoc international institutions, and his subsequent reference to “permanent 
international organizations” is tautological. An organization is, by defini- 
tion, a permanent institution. Permanence in this context does not mean, 
of course, that the organization is intended to last forever or that all its 
organs are permanently in operation. All it means is that some of its 
organs are set up in such a manner as to make it possible for them to 
function continuously, e.g., the secretariat and, in the case of the United 
Nations, the Security Council as well. 


Membership of International Organizations 


Traditionally, an international organization, if it is to be distinguished 
from the association of states created by a mere bilateral agreement, 
must comprise at least three member entities. Once an international 
organization with three or more member entities fulfills the other criteria 
mentioned above, there is no inherent reason why it cannot justly lay 
claim to international personality, except if this is specifically denied in its 
constituent instrument.*® The assumption, therefore, is that membership 
in an international organization, so long as it exceeds two, does not act 
as a hindrance to granting international personality to an international 
organization. 


43 G. J. Tunkin, 119 Hague Recueil (1966, TIT). 

44G., I. Morozov, Mezhdunarodnye Organizatsii at 70 (Moskva, 1969). Attention 
should, however, be drawn to the enumeration of “international organizations without 
permanent organs” cited at the bottom of p. 62, ibid. 

45 For example, the ANZUS. See also G. I. Morozov, Mezhdunarodnye Organizatsii 
at 62, 

48 Cf, The Bank for International Settlements. 
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The Soviet approach to this basic concept is slightly different. One 
gets the impression that Soviet doctrine directly subjects the entire ques- 
tion of international personality, or at least its scope, to certain quantita- 
tive and qualitative membership considerations. Some of the criteria of 
legal personality generally voiced in Soviet international legal literature 
are the inter-state character of the organization and the universality of 
its membership. 

Professor J. I. Lukaskuk, enumerating the conditions which, in his 
view, must be satisfied by any international organization which lays claim 
to international personality, writes that the members of such an organiza- 
tion must be states, duly represented by their governments and, secondly, 
that a treaty between states must form the foundation of such an or- 
ganization,‘ 

E. A. Shibaeva, commenting on the subject in 1966, stressed that 


From our point of view one can point to the following four criteria 
which must be satisfied by any international organization which lays 
claim to the status of an international person: first, the inter-state 
(intergovernmental) character ** of the organization; secondly, uni- 
versal membership; . . . thirdly, a specific charter provision grantin 
it legal capacity for certain international rights and obligations; and, 
fourthly, compatibility of its aims and objectives with the generally 
recognized principles and norms of general international law.* 


One can conveniently say that the first requixement—membership by 
States—is common to all Soviet scholars.” This is hardly consistent with 
contemporary international practice. There exist today many international 
organizations the membership of which is not strictly limited to states. 
Article 11, paragraph 3, of the Constitution of UNESCO grants associate 
membership to “territories or groupings of territories which are not re- 
sponsible for the conduct of their international relations.” This is also 
the case with the ITU," and the WHO,” to mention just a few. The 
Soviet view could be acceptable if the contention were that the granting 
of associate membership to these dependent territories does not in any way 
alter the basic inter-state character of these organizations. It could, after 
all, be argued that these organizations were initially set up by states and 
that partial membership rights were then extended to these non-sovereign 
territorial entities. 


477, I. Lukashuk, “Mezhdunarodnaia Organizatsiia kak storona v mezhdunarodnykh 
degovorakh,” in SEMP, 1960, at 148. 

48 E, A. Shibaeva does not seem to distinguish between the “inter-state” and the 
“intergovernmental” criteria in the classification of international organizations. 

This free interchange of the terms “inter-state” and “intergovernmental” is also to 
be noticed in the writings of many other Soviet authors. Cf. G. I. Tunkin, “The Legal 
Nature of the United Nations,” 119 Hague Recueil at 1 and 22 (1966, TI); G. I 
Morozov, Mezhdunarodnye Organizatsii, Ch.3 (Moskva, 1969). 

49 E, A. Shibaeva, Spetsializirovannye Uchrezhdeniia OON at 32 (Moskva, 1966). 

50 Except, of course, those who deny any measure of international personality to 
international organizations as a whole. See above. 

51 See also Art. 1, par. 3 of the Constitution of the ITU. 

52 See Art. 8 of the WHO Constitution. 
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The fact is that we have today an instance of an entity which is neither 
a state nor a sovereign territorial unit nor a combination of both of these, 
but rather an international organization itself which is an ordinary member 
(and an original member) of another international organization. The 
agreement between the International Atomic Energy Agency (IAEA), 
an undoubted international organization, and certain Arab states for the 
setting up of a Regional Center for Radio Isotopes in Cairo provides that 
the IAEA enjoys full rights of membership, including active and passive 
voting rights,* 

The Soviet argument that only inter-state organizations can lay claims 
to international personality perhaps stems from the traditional Soviet con- 
cept that only states are “original subjects of international law“ and hence 
that only states are capable of delegating international personality to what 
Soviet doctrine terms “secondary subjects” or “derived subjects” of in- 
ternational law. 

The second requirement laid down by E. A. Shibaeva, that any inter- 
national organization must be universal in order to lay claim to interna- 
tional personality, is quite untenable. The Soviet Union itself is a mem- 
ber of many regional international organizations, such as the COMECON 
and the Warsaw Pact. These are international organizations which cannot 
by any stretch of the imagination be described as universal, and yet it 
has not occurred to any Soviet scholar to deny to any of these organi- 
zations the crucial attribute of international personality. It is possible that 
E. A. Shibaeva intended her observations to apply specifically to universal 
international organizations to the exclusion of their regional counterparts. 
If this was so, then it would have been appropriate for her to say so. 

Professor Tunkin tends to suggest that the extent of international per- 
sonality to be accorded to international organizations varies directly with 
the size of their membership; in other words, the more members there are 
in an international organization, the wider the scope of the international 
personality to which it can lay claim. In his own words, 


The participation of all states in this or that international organiza- 
tion, possessing international personality, or the recognition of the 
personality of such an organization not only by its members but 
also by all other states, converts such an international organization 
into a generally recognized subject of international law, a subject erga 
omnes. Such subjects of international law, or what might be close to 
it, are the United Nations and a majority of the UN Specialized 
Agencies.*4 


58 See 494 U. N. Treaty Series at 220. On the regional level we have the example 
of four international organizations teaming up with the Inter-American Development 
Bank to create a new “corpus separatum”—-the Inter-American Committee on Agri- 
cultural Development. For fuller details see G. I. Morozov, Mezhdunarodnye Organ- 
izatsii 65 (Moskva, 1969). 

54 G. I. Tunkin, Teoriia Mezhdunarodnogo Prava at 410-411 (Moskva, 1970). The 
reference to “a majority of the U.N. Specialised Agencies” in this passage obviously 
means those specialized agencies of the U.N. of which the Soviet Union and/or at 
least some of her East European allies are members—a fact which leads one to wonder 
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It is easy to understand this quantitative-qualitative Soviet approach 
to the entire question of international personality for international organi- 
zations. The quantitative criterion—the insistence on the need for uni- 
versal membership— is obviously intended to guarantee adequate repre- 
sentation in these organizations to the Socialist camp and thereby to en- 
hance the chances of victory for the Socialist camp in its declared political 
warfare against the West. For the conduct of such tactical warfare against 
the West—or what is sometimes very vaguely referred to as the policy of 
“peaceful coexistence’—there is no better place than the fora which these 
international organizations provide. 

Reviewing the development of contemporary international organizations 
in an article dedicated to the memory of Professor Antonio de Luna, Pro- 
fessor Tunkin stated: 


The nature of contemporary international organizations is to a very 
great extent determined by the existence of states belonging to differ- 
ent socio-economic systems and the inevitable struggle between them. 
That is why peaceful coexistence is now the basic condition of the 
development of genera] international organization .. .*° 


Thus, any international organization which does not embrace member- 
states of the Socialist camp or, to be more specific, the Soviet Union, is 
immediately suspect. This was the case with the League of Nations be- 
tween 1919 and 1934 and from 1939 until 1946, when it was officially dis- 
solved. This also was the case with the International Labor Organization 
between 1919 and 1934 and from 1939 until 1954, was true until recently 
of the International Civil Aviation Organization, and is still the case with 
the Food and Agriculture Organization and the Bretton Woods institu- 
tions. To the Soviet legal mind these organizations at various stages rep- 
resented or still represent an international plot against the Soviet Union 
itself or against her political, economic, or ideological interests. 

On the other hand, the insistence on qualitative considerations, i.e., the 
demand that only states be members of international organizations, is 
actually intended to keep out from such participation entities like the 
various international business consortiums, as well as physical persons. 


if the author intends direct Soviet participation as one of the requirements for granting 
international personality to such universal international organizations. 

Unfortunately, the scantiness of available Soviet literature on the legal nature of 
those specialized agencies in which the Soviet Union does not participate, e.g, the 
financial institutions of Bretton Woods, makes it difficult for us to reach any firm 
conclusion on this question. This prevalent academic disinterestedness of Soviet scholars 
in the international organizations in which the Soviet Union does not participate is 
demonstrated not only by the scanty references to these organizations in major Soviet 
works devoted to international organizations (see Spetsializirovannye Uchrezhdentfia 
OON, edited by G. I. Morozov, Moskva, 1967; E. A. Shibaeva, Spetsializirovannye 
Uchrezhdeniia OON, Moskva, 1966), but also most vividly by the fact that courses in 
international organizations in Soviet Jaw schools almost completely omit the League of 
Nations, the Permanent Court of International Justice, the Bretton Woods institutions, 
etc. See Programma po Mezhdunarodnomu Pravy dlia Turidicheskikh Vuzov issued by 
the Ministerstvo Vysshego i Srednogo Spetsial’nogo Obrazovaniia SSSR (Moskva, 1967). 

55 G, I. Tunkin, “Remarks on the normative function of Specialised Agencies,” In- 
stituto Francisco de Vitoria de Derecho Internacional 11 (Madrid, 1969). 
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The participation of these entities in an international organization along- 
side states is considered incompatible with the sovereign status of such 
member states. The Soviet doctrine remains impervious to the revolution- 
ary changes that have taken place in international law since the days when 
states were considered the only subjects of this law. Soviet doctrine still 
refuses to recognize non-governmental international legal entities or phys- 
ical persons as possible subjects of international law, even though con- 
temporary international practice shows that the former category of inter- 
national entities does enjoy some measure of ad hoc international person- 
ality. There is no doubt, of course, that the Soviet decision to deny to all 
private international entities and physical persons any measure of inter- 
national personality is more political then it is legal. We can only hope 
that this Soviet position will be modified as time goes on. 


The Constituent Instruments of International Organizations as their 
Operational Basis 


The basic Soviet concept of the ròle of the constituent instruments of 
international organizations, first, with regard to the establishment of these 
organizations and, secondly, in the determination of the scope of their 
international personality, can be summarized as follows: First, the con- 
clusion of an international agreement is essential "° for the establishment of 
an international organization.*” The constituent instrument of an inter- 
national organization, like all other treaties and international agreements, 
is the result of the co-ordination of the wills of the contracting states.58 


Any contemporary international organisation (intergovernmental) 
is created by States by means of concluding an international treaty 
for the purpose. A treaty creating an international organisation, us- 
ually called charter, statute, ete. like any other international treaty 
is the result and an expression of the coordinated wills of participat- 
ing States." 


56 See E. A. Shibaeva, Spetsializirovannye Uchrezhdeniia OON (Moskva, 1966); see 
also I. I. Lukashuk, “Mezhdunarodnaia Organizatsiia kak storona v mezhdunarodnykh 
dogovorakh,” SEMP, 1960. 

57 It is interesting to note, however, that G. I. Morozov in his definition of an inter- 
national organization relegates to a secondary position the question of having a con- 
stituent instrument or not. See G. I. Morozov, Mezhdunarodnye Organizatsii at 62 
(Moskva, 1969). 

The fact that the COMECON, a Socialist international organization which was 
founded in January, 1949, at the Moscow Economic Conference of East European states, 
existed for eleven years (until Dec., 1959) without a formally concluded constituent 
instrument lends support to this thesis. Cf. also the Pan American Union, which ex- 
isted prior to the adoption of the Bogotá Charter in 1948 that formally set up the 
OAS. 

58 See G. I. Tunkin, Ideologicheskaia Borba i Mezhdunarodnoe Pravo (Moskva, 
1967); also by the same author, Teoriia Mezhdunarodnogo Prava (Moskva, 1970); see 
also R. L. Bobrov, Osnovye problemy teorii mezhdunarodnogo prava (Moskva, 1968); 
D. B. Levin, Osnovnye problemy sovremennogo mezhdunarodnogo prava (Moskva, 
1958). 

59G, I. Tunkin, “The Legal Nature of the United Nations.” 119 Hague Recueil 7 
(1966, ITI). 
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This in effect means that the process of co-ordination of these wills does 
not result in any perfect (complete) elimination of all the original 
antagonisms to be found in these wills. In other words, the constituent 
instruments of international organizations, while on the one hand regarded 
as the co-ordinated will of the founding members, are equally considered 
as an embodiment of certain uneliminated antagonisms between the con- 
tracting Powers.® 

Second, the constituent instrument of an international organization 
stipulates not only the aims and objectives of the organization, but also 
the methods for achieving such aims. In the words of Professor Tunkin, “The 
United Nations is an inter-State organisation; States have created it for 
certain purposes, they have prescribed certain means for the realisation 
of its objectives, and the Organisation may not go beyond these limits 
without their consent.” * 

The international personality of an international organization is to a 
great extent defined and limited by those powers which the founding 
fathers found it necessary to incorporate into its constituent instrument. 
This is the widely acknowledged Soviet concept of secondary international 
personality for international organizations. Whereas a state is a primary 
subject of international law by the very fact of its objective existence, in- 
ternational organizations are secondary or derived subjects of this law 
only by virtue of those powers enumerated in their constituent 
instruments. 

Under certain circumstances the competence of the organization may 
extend to those powers which may be directly inferred from those 
enumerated. But powers not enumerated cannot be freely inferred. As 
if driving home the Soviet concept on implied competence for international 
organizations, Tunkin states with great caution that 


Of course, practice has abundantly shown that no statute of an inter- 
national organisation, and especially of such a multifunctional organisa- 
tion as the United Nations, can contain specific provisions for all its 
activities. When drafting a statute of an international organisation 
representatives of States always assume that some secondary problems 
which may arise in the course of its functioning will be settled later 
on the basis of the provisions of the statute. 

Thus far we may speak of an implied competence. The implied 
competence is not a rule of general international law; it is a problem 
of interpretation of the statute of a particular international organisa- 
tion.®? 


Thus the majority “t of Soviet international legal doctrine holds that 
international organizations, to a varying degree, depending on the extent 


e A, N. Talalaev, Iuridicheskaia Priroda Mezhdunarodnogo Dogovora (Moskva, 


1963). 
61 C, I. Tunkin, 119 Hague Recueil 22 (1966, III). 
62 Įbid, at 30-31. 68 Ibid. 23, 25. 


64 With the insignificant exception of the Modzhorian-Shurshalov school of thought 
which denies to all international organizations, including even the U.N. and its special- 
ized agencies, any degree of international personality. 
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of their membership and on the functions conferred on them, possess some 
measure of international personality. That the United Nations and some 
of the Specialized Agencies of the United Nations possess some measure of 
international personality is undisputed. 

Similarly, the fact that the United Nations possesses the widest scope of 
international personality, as compared with its various specialized agencies, 
is equally undisputed. The compcnent elements of the international per- 
sonality which Soviet doctrine would concede to international organiza- 
tions include, among other things, the power to make treaties, to enter into 
private contracts, and to claim reparation for injuries caused to it.® 

Elaborating on the treaty-making powers of international organizations, 
Professor Tunkin writes: 


It is well known that many international organizations are endowed, 
on the basis of their constituent instruments, with the right to con- 
clude agreements with other international organizations as well as 
with states. . . .These agreements establish international rights and 
obligations. . . . However, the granting to international organizations 
of this capacity to enter into international agreements does not mean 
that these agreements can be placed on an equal footing with agree- 
ments concluded by states inter se, nor does it mean that we can 
automatically extend to the former the application of norms of inter- 
national law which are intended to regulate inter-state agreements.®* 


In other words, while conceding to international organizations the ca- 
pacity to make treaties, Tunkin insists on drawing a distinction between 
such treaties concluded by international organizations either inter se or 
with states and those treaties concluded by states strictly inter se.° 

In the light of the above analysis one finds it extremely difficult to 
subscribe to the interpretation given by Grzybowski to Tunkin’s position 
on the question of the treaty-making power of international organizations. 


Professor Grzybowski stated that “Mr. Tunkin .. . in the discussion on 
the Draft Convention on the Law of Treaties . . . has rejected the idea 
of the right of an international organization to make treaties ... A year 


later he confirmed his earlier opinion. In 1965 he was still firm in this 
view that no international treaties could be made by international or- 
ganizations.” °° The fact remains that as far back as 1962 °° Professor 
Tunkin recognized that international organizations had the limited and 
“derived” capacity to enter into treaties. But he asserted then, just as he 


85 E, A. Shibaeva, Spetsializirovannye Ushrezhdeniia QOON (Moskva, 1966); see also 
R. L. Bobrov, “O iuridicheskoi prirode OON” in SEMP, 1959; G. I. Morozov, Mezhdu- 
narodnye Organizatsii (Moskva, 1969). 

66 G. I. Tunkin, Voprosy Teorii Mezhdunarodnogo Prava at 82 (Moskva, 1962); see 
also by the same author, Teoriia Mezhdunarodnogo Prava (Moskva, 1970). 

67 As a matter of fact, this position eventually prevailed in the International Law 
Commission and at the Vienna Conference on the Law of Treaties. See Art. 1 of the 
Vienna Convention on the Law of Treaties adopted at the Vienna Conference on May 
23, 1969. , 

68 See Kazimierz Grzybowski, Soviet Public International Law—Doctrines and Diplo- 
matic Practice at 363 (Leiden, 1970). 69 See above. 
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did in 1966,7° and as he still maintains today," that treaties to which in- 
ternational organizations are parties ought to be kept separate from 
treaties to which only states are parties, and it was on this basis that he 
vigorously argued at the sessions of the International Law Commission 
that sepzrate conventions ought to be drafted to regulate these basically 
different types of treaties. This statement in itself, at least as it stands, 
does not mean a complete rejection by Professor Tunkin of the capacity 
of international organizations to conclude treaties. 

The final question to be discussed is the problem of the legal effect, 
if any, of the international personality of international organizations on 
third parties. Granting that Soviet doctrine concedes to certain interna- 
tional organizations some measure of international personality, does this 
mean that this personality exercises its effects in relations with states that 
are not nembers of the organizations and have not shown any intention 
of recognizing the application of that personality to themselves? The 
readily ascertainable answer is no. Soviet doctrine would argue that, 
whereas states are subjects of international law erga omnes, international 
organiza-ions are only subjects sui generis. Thus, whereas the interna- 
tional personality of primary subjects of international law—states—is exer- 
cisable izrespective of the recognition of such a state by other subjects of 
this law, the international personality of derived subjects of international 
law—international organizations—applies only to members of such or- 
ganizations and to those non-member states whick accorded recognition 
to such an entity (e.g, Switzerland vis-a-vis the United Nations). 

However, Soviet doctrine does not hesitate to lift the U.N. Charter to 
lofty he:ghts within the hierarchy of norms of general international law. 
“It should also be borne in mind,” wrote Tunkin, “that the Charter of the 
United Nations stands out among statutes of international organisations 
as an instrument of the highest authority. It is a statute of an interna- 
tional organisation which has been put by States in a predominant position 
with regard to all other international organisations ... . 

“The Charter puts the United Nations in a superior position with re- 
gard to regional organisations of collective security and gives it wide 
powers over actions of those agencies, especially as to the use of force.” 7 

While Professor Tunkin openly grants to the U.N. Charter a supreme 
status vis-a-vis all other existing treaties to which U.N. Member States are 
parties, he, like most Soviet scholars, still regards the U.N. Charter essen- 
tially as a treaty. Like all other treaties, its application extends only to 
its member states or to those states which directly or indirectly, expressly 
or tacitly, grant their recognition to the instrument. 

One cther aspect of the U.N. Charter which bears noting is that it em- 
bodies a number of fundamental principles of general international law. 
In this aspect, it is binding even on those non-Member States that have 


70 See 119 Hague Academy, Recueil des Cours (1966, III). 

71See G. I. Tunkin, Teoriia Mezhdunarodnogo Prava (Moskva, 1970). 

72G, L Tunkin, “The Legal Nature of the United Nations,” 119 Hague Academy, 
Recueil ces Cours 18-19 (1966, ITI). 
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not expressly or tacitly submitted themselves to be bound by the U.N. 
Charter. The binding force of these U.N. principles on such states should 
be traced back to the fact that the U.N. Charter itself is only a restate- 
ment of the general principles of general international law which in any 
event, under the principle of jus cogens, would be binding on such states. 

In conclusion, it must be noted that contemporary Soviet doctrine on the 
juridical nature of universal international organizations was formulated 
under the impact of the creation of the United Nations. The doctrine 
built up in the era of the great debates over the juridical nature of the 
United Nations, i.e. during the crucial years 1946-1947. The establish- 
ment of the League of Nations in 1919, despite the fact that this was a 
real revolution in the organization of the international community of na- 
tions, had not stimulated the Soviet legal mind into inquiring about the 
legal status of such an international organization. 

If, therefore, the creation of the United Nations in 1945 was the single 
most influential factor in the evolution of contemporary Soviet doctrine 
on the juridical nature of universal international organizations, the estab- 
lishment of a network of U.N.-related agencies, especially the specialized 
agencies, was another factor that impelled the Soviet writers to think 
seriously about this problem. After all, if the Soviet Union was to par- 
ticipate in some of these agencies, as it showed that it was prepared to 
do, her scholars had first to work out legal doctrine to be included in the 
ideological baggage which all Soviet diplomats carry along with them to 
the sessions of these organizations. 

Despite this remarkable development of Soviet legal thinking on this 
question since 1946, one must note that the Scviet doctrine still has a 
long way to go before it can accept some of the “ideologically abhorrent” 
and “politically bankrupt” concepts cf contemporary Western scholars on 
the question of the international legal personality of universal international 
organizations. It is to be hoped that the same sophisticated Soviet legal 
minds that introduced the concept of “limited and non-sovereign” inter- 
national personality for international organizations will one day concede 
to these same international bodies full legal personality, limited, as in the 
case of states, only by such restrictions as may be imposed by general in- 
ternational law. The problem, however, is not as simple as it seems. It 
touches upon a highly sensitive aspect of Soviet foreign policy—the manip- 
ulation of international organizations to reach certain set ends. After all, 
what is international law if not a convenient vehicle placed at the disposal 
of the foreign office? 


EDITORIAL COMMENT 
TWO PERSPECTIVES ON THE BARCELONA TRACTION CASE 


Tare Ricmwiry or BARCELONA 


The Judgment of the International Court of Justice in the Barcelona 
Traction case,! like the Supreme Court’s decision in Banco Nacional de 
Cuba v. Sabbatino, was completely unexpected, both as to outcome and 
to the near unanimity of the result.2 While the Court disposed of the case 
on a rather narrow ground—Belgium’s lack of jus standi to present the 
claim of Belgian shareholders in Barcelona Traction, a Canadian cor- 
poration allegedly put out of business by acts attributable to Spain— its 
Judgment raises a whole host of complex issues which in due course will 
generate scores of learned monographs.* This comment, by no means 
definitive, constitutes a modest critique of a single but significant aspect 
of the Court’s Judgment, namely, its method of ascertaining the customary 
international law rule governing the case. 


The Judgment in Barcelona Traction turned upon the Court’s resolution 
of what originally had been Spain’s Third Preliminary Objection: its con- 
tention that Belgium lacked jus standi to protect the interests of Belgian 
shareholders in Barcelona Traction, Light & Power Co., Ltd., a Canadian 
corporation with headquarters in Toronto, which allegedly suffered damage 
by internationally unlawful acts and omissions attributable to Spain.’ 


1 Barcelona Traction, Light & Power Co., Ltd. Case, [1970] LC J. Rep. 3, 64 
A.J.LL. 653 (1970). It is assumed that readers are familiar with the facts and holding 
of the case. 

2376 U.S. 398 (1964); 58 AJ.LL. 779 (1964). See Falk, “The Complexity of 
Sabbatino,” ibid. 935. 

8 At a regional meeting of the American Society of International Law in March, 
1969, on the topic “International Claims: Their Settlement by Lump Sum Agreements,” 
none of the discussants anticipated the outcome in the case. Note, Regional Meeting 
of the Society at Syracuse, 63 A.J.I.L. 550 (1969). Furthermore, at the annual meet- 
ing of the Society that year every speaker on a panel entitled “Nationality of Claims— 
Individuals, Corporations, Stockholders” agreed that the Court would ratify well-estab- 
lished past trends allowing shareholder claims. See 1969 Proceedings, Am. Soc. Int. 
Law 30-53. 

4See Briggs, “Barcelona Traction: The Jus Standi of Belgium,” 65 A. J. I. L. 327 
(1971); Higgins, “Aspects of the Case Concerning the Barcelona Traction, Light and 
Power Company, Ltd.,” 11 Va. J. Int. Law 327 (1971); and Metzger, “Nationality of 
Corporate Investment under Investment Guaranty Schemes-—-The Relevance of Bar- 
celona Traction,” this JOURNAL, below, p. 532. See also Note, 5 J. Int. Law & 
Economic Development (Geo. Wash.) 239 (1971); Note, 3 N.Y.UJ. Int. Law & 
Politics 391 (1970); and Note, 38 Fordham Law Rev. 809 (1970). 

5 See Flemming, “Case Concerning the Barcelona Traction, Light and Power Com- 
pany Limited (New Application, 1962; Belgium v. Spain). Preliminary Objections,” 
3 Canadian Yr. Bk. Int. Law 306, 312-313 (1965). 
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Belgium argued that these acts and omissions “rendered the company 
practically defunct and directly and immediately injured the rights and 
interests attaching to the legal situation of shareholders as it is recognized 
by international law... .”* Absent the payment of compensation to Bar- 
celona Traction for the damage inflicted upon it, which of course would 
have benefited the Belgian shareholders, Belgium argued that they had 
“separate and independent rights and interests to assert” which she had 
jus standi to claim for them through international judicial proceedings.’ 
Spain, on the other hand, took the view that: 


the general principles of international law governing this matter, con- 
firmed by practice which knows of no exception, do not recognize 
that the national State of shareholders or ‘interests’, whatever their 
number or magnitude, may make a claim on their behalf in reliance 
on allegedly unlawful damage sustained by the company, which pos- 
sesses the nationality of a third State... .® 


Hence, the Spanish argument went, “the Belgian Government therefore 
lacks jus standi in the present case... .” ® 

In approaching what was for it a case of first impression, the Court 
rightly notes that “this essential issue has to be decided in the light of 
the general rules of diplomatic protection,” bearing in mind “the con- 
tinuous evolution of international law.” Its Judgment, however, fails 
to articulate the criteria the Court thinks applicable in determining the 
existence and content of the customary international law rule.” In- 
deed, ignoring the problem entirely and foregoing any serious effort to 
evaluate the constituent elements of custom present, it reaches the as- 
tonishing conclusion that international law actually is silent as to share- 
holder claims! This conclusion, in turn, leads the Court to the equally 
surprising conclusion 


6 [1970] I. C. J. Rep. at 25-26. 7 Ibid, at 26. 

8 Ibid. at 14. 9 Ibid. 

10 The American Law Institute’s Restatement, which adopted a rule permitting 
shareholder claims in Barcelona situations, acknowledged that “[t]here appear to be 
no decided cases dealing with the rule stated in this Section independently of inter- 
national agreement.” Restatement (Second), Foreign Relations Law of the United 
States $173, Reporters’ Note at 525 (1965). See also Higgins, note 4 above at 341, 
and Metzger, below, at 534. 

11 [1970] I. C. J. Rep. at 33. 

12 In this regard, the Court is consistent with its past practice, which generally has 
failed to articulate criteria governing the formation of customary law. See text at 
note 21 below. As Parry has pointed out, beyond “a few scattered observations of the 
vaguest and most general sort the Court has said nothing else about customary law, 
and, in particular, about general as opposed to special custom.” C. Parry, The Sources 
and Evidences of International Law 59 (1965). 

18 [1970] I. C. J. Rep. at 38. “As to the shareholder, while he has certain rights 
expressly provided for him by municipal law . . . , appezl can, in the circumstances of 
the present case, only be made to the silence of international law. Such silence 
scarcely admits of interpretation in favour of the shareholder.” Ibid. See text ac- 
companying note 19 below. 
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that, whenever legal issues arise concerning the rights of States with 
regard to the treatment of companies and shareholders, as to which 
rights international law has not established its own rules, it has to 
refer to the relevant rules of municipal law.** 


The municipal law of corporations thus became the basis for the Court's 
fabrication of its international law rule governing shareholder claims.*® 

One scarcely knows where to begin one’s criticism of this aspect of the 
Court’s Judgment, here as elsewhere a mixture of flaccid thought laced 
with rigid conceptualism. Surely, as Judge Koo remarked when the case 
was first before the Court in 1964, an abundance of international practice 
exists sanctioning shareholder claims.‘¢ By disregarding such practice, as 
Jenks has warned, the Court thereby “debars itself from playing a con- 
structive part in the progressive crystallisation of custom into law.” Yet 
the Court in Barcelona, somewhat like the Vermont justice of the peace 
in Mr. Justice Holmes’s anecdote, who would not allow a suit by one 
farmer against his neighbor for the breaking of a churn because he could 
find nothing about churns in the lawbooks,’* seemingly considered that its 
own prior silence on shareholder claims precluded it from considering the 
many instances where such claims have been allowed by other interna- 
tional decision-makers.*® 

Admittedly, the process of determining whether a rule of customary 
international law has evolved from international practice is a difficult one. 
In the apt words of Judge Koo, “[t]his is obviously because, in the ab- 
sence of a generally accepted norm for evaluating the factors, it must 
depend, to a certain extent, upon a subjective appreciation, both of the 
recurrence of the same facts and of the rapid development of foreign in- 
vestments in the international community, in arriving at a conclusion.” *° 


14 [1970] I. C. J. Rep. at 33-34 (emphasis added). 

15 “Consequently, in view of the relevance to the present case of the rights of the 
corporats entity and its shareholders under municipal law, the Court must devote 
attention to the nature and interrelation of those rights.” Ibid. at 34 (emphasis added). 

16“TTJhere is seen a substantial body of evidence of State practice, treaty arrange- 
ments and arbitral decisions to warrant the affirmation of the inexplicit existence of a 
rule under international law recognizing such a right of protection on the part of any 
State of its nationals, shareholders in a foreign company, against another wrongdoing 
State, irrespective of whether that other State is the national State of the company or 
not, for injury sustained by them through the injury it has caused to the company.” 
Barcelona Traction, Light & Power Co., Ltd. case (Preliminary Objections), [1964] 
I. C. J. Rep. 6, 63 (separate opinion of Judge Koo). See text at notes 25-33 below. 

17 C, W. Jenks, The Prospects of International Adjudication 237-238 (1964). 

18 Ibid. at 265. 

19 Judge Koo, had he not found ample international practice supporting shareholder 
claims, nevertheless would have interpreted what the Court now considers “the silence 
of international law” to permit such claims. “In my view the evidence placed before 
the Court has not established the existence of any rule denying recognition of the 
existence of the interests of shareholders or beneficial owners of shares in a foreign 
company or prohibiting their protection by their national State or States by diplomatic 
intervention or recourse to international adjudication.” [1964] I. C. J. Rep. at 63. 
Compare the Court’s view in the text at and accompanying note 13 above. 

20 [1964] I.C.J. Rep. at 63 (emphasis added). See text at and accompanying note 
12 above. 


1971] EDITORIAL COMMENT 525 


Granted the difficulty of its task, however, the Court in Barcelona certainly 
must be faulted for the perfunctory fashion in which it sought to ascertain 
and apply customary prescriptions. The general critique of the Court’s 
performance in this area, made by a commentator some years ago, is es- 
pecially applicable to its Judgment here: 


It may be that the Court’s conclusions were reached after a con- 
textual analysis on the lines similar to those suggested here; but its 
opinions do not articulate in any perceptible manner that this has 
been so. ... The unique position of the Court in the general scheme 
of institutional decision-making enjoins it to take every available 
opportunity to clarify the significance of each particular feature in the 
process of customary prescription, with appropriate emphasis on the 
overriding policies of the community governing the requirements for 
determining a prescription of customary international law.” 


One does not have to be a member of the policy-science school of juris- 
prudence to recognize that the Court in Barcelona not only failed to 
clarify its approach to ascertaining customary international law,?? but also 
that its attitude towards the sources to which it could turn in its search 
for an applicable rule was far too restrictive. | 

Summarily rejecting as irrelevant the bulk of traditional international 
practice governing shareholder claims,” the Court also characterizes as 


21 Raman, “The Rôle of the International Court of Justice in the Development of 
International Customary Law,” 1965 Proceedings, Am. Soc. Int. Law 169, 177. 

22 “The task of identifying a prescriptive communication from amorphous and 
seemingly inconclusive manifestations of behavior is almost impossible if the decision- 
maker does not clarify the fundamental goals of the community which he regards as 
relevant.” Ibid. at 174. 

28 McDougal, discussing the law of the sea, adopts a more enlightened approach 
readily transferable to the law of state rəsponsibility: “From the perspective of realistic 
description, the international law of [state responsibility] is not a mere static body of 
rules but is rather a whole decision-making process, a public order which includes a 
structure of authorized decision-makers as well as a body of highly flexible, inherited 
prescriptions. It is, in other words, a process of continuous interaction, of continuous 
demand and response, in which the decision-makers of particular nation states uni- 
laterally put forward claims of the most diverse and conflicting character... , and 
in which other decision-makers, external to the demanding state and including both 
national and international officials, weigh and appraise these competing claims in 
terms of the interests of the world community and of the rival claimants, and ulti- 
mately accept or reject them. As such a process, it is a living, growing law, grounded 
in the practices and sanctioning expectations of nation-state officials, and changing as 
their demands and expectations are changed by the exigencies of new interests .. . 
and by other continually evolving conditions in the world arena.” McDougal, “The 
Hydrogen Bomb Tests and the International Law of the Sea,” 49 A, J. I. L. 356, 356- 
357 (1955). This approach has been taken by the author of a recent book on 
Frances postwar experience in the state responsibility field. See B. Weston, Inter- 
national Claims: Postwar French Practice (1971). 

24 The Court takes only eight lines to dismiss “the general arbitral jurisprudence 
which has accumulated in the last half-century,” giving as its reason the fact that 
“in most cases the decisions cited rested upon the terms of instruments establishing 
the jurisdiction of the tribunal or claims commission anc determining what rights might 
enjoy protection; they cannot therefore give rise to generalization going beyond the 
special circumstances of each case.” [1970]) I. C. J. Rep. at 40. See also the sepa- 
rate opinion of Judge Padilla Nervo, in which he categorically concludes, with no 


526 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 65 


lex specialis, and hence apparently not worthy of discussion, the approxi- 
mately 80 lump-sum settlement agreements that have been concluded in 
the past 25 years providing compensation for the nationalization of foreign 
property, agreements which uniformly authorize or have been construed to 
authorize shareholder claims and which, in the opinion of Dr. White, “con- 
stitute a valuable potential source of customary international law... .”»° 
The rationale of such agreements, according to the Court, 


derived as it is from structural changes in a State’s economy, differs 
from that of any normally applicable provisions. Specific agreements 
have been reached to meet specific situations, and the terms have 
varied from case to case. Far from evidencing any norm as to the 
classes of beneficiaries of compensation, such arrangements are sui 
generis and provide no guide in the present case.”® 


This singularly restrictive attitude towards one potentially significant source 
of customary international law is unfortunate in the extreme. “To sug- 
gest,’ Dawson and Weston warned nearly a decade ago, “that interna- 
tionally negotiated settlements which seek the fair adjustment and compro- 


citation of authority, that “arbitral decisions rendered on the basis of special bilateral 
conventions are not norm-creating, nor have [they] constituted the foundation of, or 
generated a rule of customary international law which is now accepted as such by 
the opinio juris.” Ibid. at 261. 

As a natewriter has remarked, “[i]t can be inferred that the Court’s lack of reliance 
upon Delagoa Railway is a manifestation of its general distrust of international claims 
arbitrations as a source of international law.” Note, 3 N.Y.U.J Int. Law & Politics 391, 
395, note 25 (1970). Since international arbitrations traditionally have been the 
fountainhead of the customary law of state responsibility, this distrust comes as some- 
thing of a surprise. The ample jurisprudence available in the reports of arbitral 
tribunals is a prime reason why this area of international Jaw has been considered 
ripe for codification. See Baxter, “Reflections on Codification in Light of the Inter- 
national Law of State Responsibility for Injuries to Aliens,” 16 Syracuse Law Rev. 
745, 756-758 (1965). 

25 G, White, Nationalisation of Foreign Property 183 (1961). Accord, van Hecke, 
“Nationality of Companies Analyzed,” 8 Netherlands Int. Law Rev. 223, 236 (1961). 
The present writer remarked several years ago that “it is just not possible to study 
stockholder claims reelistically without examining recent lump sum settlement practice.” 
Lillich, “International Claims: Their Settlement by Lump Sum Agreements,” in Inter- 
national Arbitration: Liber Amicorum for Martin Domke 143, 154, note 40 (P. Sanders 
ed., 1967). He still holds this opinion. See generally Lillich, “Eligible Claimants 
Under Lump Sum Agreements,” 43 Indiana Law J. 816 (1968). See also text 
accompanying note 34 below. 

26 [197C] I. C. J. Rep. at 40. This view previously found but limited support 
among the commentators. See Bagge, “Intervention on the Ground of Damage Caused 
to Nationels, with Particular Reference to Exhaustion of Local Remedies and the Rights 
of Shareholders,” 34 Brit. Yr. Bk. Int. Law 162, 174 (1958): “To draw any conclusions 
concerning the present state of international law from political inter-state treaties . . 
is not possible before it can be stated that the stipulations there found have been 
accepted also by a sufficient number of other ‘civilized’ nations or are otherwise to be 
considered as international law under the rules in Article 38 in the Statute of the Inter- 
national Court of Justice. In the present matter this can hardly be said to be the 
case.” Compare text at note 35 below. Since the publication of the above article in 
1958, it should be noted, at least 60 additional lump-sum settlements have been con- 
cluded between 30 or more different states. See note 34 below. 
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mise of conflicting interests are but quasi-legal aberrations, not indicative 
of uniformity, is to espouse a parochial view of international law.” 77 

Even by traditional lights, the Court in Barcelona is guilty of parochial- 
ism in this regard. As one of several alternative methods of claims set- 
tlement,”* lump-sum agreements long have been part of the process of 
claim and counterclaim creating and clarifying the law of international 
claims.?® “A series or a recurrence of treaties laying down a similar rule,” 
Starke reminds us, “may produce a principle of customary international 
law to the same effect. Such treaties are thus a step in the process whereby 
a rule of international custom emerges.” 3° Writers from the nineteenth 
century ** to the present day ?? confirm that a consistent pattern of bilateral 
treaties may have “considerable evidential importance” in determining 
the existence and content of a customary international law standard.** 
Yet the Court rejected this important evidence of international custom 
out-of-hand. 

Had the Court seriously considered the juridical impact of these agree- 


27 Dawson & Weston, “Prompt, Adequate and Effective’; A Universal Standard of 
Compensation?” 30 Fordham Law Rev. 727, 750 (1962). Cf. Harris, “The Pro- 
tection of Companies in International Law in the, Light of the Nottebohm Case,” 18 
Int. and Comp. Law Q. 275, 281-282 (1969). 

28 Individual espousal and international arbitration are the other methods most 
frequently used. See Department of State Memorandum entitled “Nationalization, 
Intervention or Other Taking of Property of American Nationals,” March 1, 1961, re- 
printed in 56 AJ.LL. 166 (1962). 

29 Indeed, they date back to the commencement of modern international arbitration. 
When one of the three international claims commissions under the Jay Treaty of 1794 
broke down, the United States paid a lump sum to Great Britain, which thereupon 
established its first national claims commission to Cistribute the fund. See III 
Moore, International Adjudications: Modern Series 349-433 (1931). l 

80 Starke, “Treaties as a ‘Source’ of International Law,” 23 Brit. Yr. Bk. Int. Law 
341, 344 (1946). He adds that the operation of treaties “in the creation of rules of 
international law is generically part of the process whereby usage and practice crystal- 
lize into custom, and because of the peculiar authority of treaties the process is in- 
vested with additional value and weight. For this reason, apart from their constitutive 
effect, these treaties may often be of considerable evidential importance” Ibid. at 346. 

81 “What has been called the positive or practical law of nations may also be in- 
ferred from treaties; for though one or two treaties, varying from the general usage 
and custom of nations, cannot alter the international law, yet an almost perpetual 
succession of treaties, establishing a particular rule, will go very far towards proving 
what that law is on a disputed point. Some of the mast important modifications and 
improvements in the modem law of nations have thus originated in treaties.” H. 
Wheaton, Elements of International Law 21 (Classics of International Law, 1936 ed.). 

32 “Bilateral treaties may provide evidence of customary rules, and indeed there 
is no clear and dogmatic distinction between ‘lawmaking’ treaties and others. If 
bilateral treaties . . . are habitually framed in the same way, a court may regard the 
usual form as the law even in the absence of a treaty obligation.” I. Brownlie, Prin- 
ciples of Public International Law 11 (1966). 

33 “This function treaties share with state practice, with diplomatic declarations, 
judicial decisions of municipal prize courts, and instructions issued by states to their 
diplomatic representatives and military commanders.” Starke, note 30 above, at 345. 
Cf. R. Lillich, International Claims: Their Adjudication by National Commissions 118 
(1962). 
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ments,®*4 there of course is no guarantee that its decision would have been 
contrary to the one it actually reached. Starke has written: 


B2fore a particular rule of law can be spelled out of a series of 
treaties, the same tests as in respect of the growth of a customary rule of 
international law must be satisfied. It must in other words be shown 
that the rule which is claimed to exist as a matter of deduction from 
a repetition of treaties is one generally recognized by the interna- 
tional community. 


The thrust of the present criticism, however, is not that the Court 
drew the wrong inference from fourscore lump-sum settlements, which 
it did, bat that it woefully abdicated its judicial function by refusing even 
to consider their effect upon the customary norms governing the eligibility 
of claimants who are shareholders. Judge Gros, in a remarkably percep- 
tive separate opinion, joined issue with the Court’s Judgment on this par- 
ticular score. Citing “numerous agreements” which indemnified share- 
holders, several of which even granted compensation to the holders of 
single skares, he found it i 


impossible to dismiss these agreements with a stroke of the pen, in 
parlicular those of Switzerland, which are not peace settlements im- 
posed by a victorious State; it is not the habit of States to make each 
other free gifts, and the number of agreements for the compensation 
of shareholders considered apart from the limited company does im- 
ply the recognition of an obligation.?® 


Judge Jessup, in a separate opinion, also took note of a lump-sum settle- 
ment, tte Swiss-Yugoslay Agreement of 1948,57 in his discussion of diplo- 
matic protection.*® 

Having dismissed both the jurisprudence of international arbitral tri- 
bunals end the provisions of lump-sum agreements, along with other evi- 
dence af customary prescription,” the Court, by a process difficult to 
follow, thought itself compelled to refer to the municipal law of corpora- 
tions to construct an international rule governing shareholder claims.*° 
The Judgment states: 


34 They are the subject of a two-volume work by the present writer and Weston 
entitled international Claims: Their Settlement by Lump Sum Agreements, to be 
published by the Syracuse University Press in the Procedural Aspects of International 
Law Series. Interestingly enough, of the one obtainable lump-sum settlement con- 
cluded by Spain and the six such settlements negotiated by Belgium, several agreements 
specifically compensate claimants for share interests they had held in third-state cor- 
porations. See, e.g. the Protocol-Annex to the Agreement Between Belgium/Luxem- 
bourg and Czechoslovakia, Sept. 30, 1952, [1966] Moniteur Belge 9296. 

35 Starke, note 30 above, at 345. 38 [1970] 1.C.J. Rep. at 277-278. 

37 Agresment Between Switzerland and Yugoslavia, Sept. 27, 1948, [1948] Recueil 
Officiel des Lois Fédérales 995. As did Judge Riphagen in his dissenting opinion, 
[1970] I:2.J. Rep. at 348. 

38 Ibid. at 197. Judge Ammoun, in a prolix separate opinion, refused to infer “a 
rule of international law” from lump-sum settlements. At the most, he thought they 
might “contribute to the eventual formation of custom.” Ibid. at 306. 

39 E.g, enemy property provisions in peace treaties and other international instru- 
ments. Ibid. at 39-40. 

40 See -ext at and accompanying notes 14 and 15 above. 
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If the Court were to decide the case in disregard of the relevant in- 
stitutions of municipal law it would, without justification, invite serious 
legal difficulties. It would lose touch with reality, for there are no 
corresponding institutions of international law to which the Court 
could resort. Thus the Court has, as indicated, not only to take cog- 
nizance of municipal law but also to refer to it. It is to rules gen- 
erally accepted by municipal legal systems which recognize the limited 
company whose capital is represented by shares, and not to the mu- 
nicipal law of a particular State, that international law refers. In 
referring to such rules, the Court cannot modify, still less deform 
them.* 


While the Court obviously may resort to the general principles of the mu- 
nicipal law of corporations,“ it is not clear why it thought itself com- 
pelled to regard “municipal law as an exclusive touchstone.” ** It is even 
less understandable why it believed it lacked the power to modify mu- 
nicipal law rules to take into account the different demands of the inter- 
national legal order.** 

On the first point, it already has been suggested that the Court takes 
an extraordinarily restrictive approach towards the available sources of 
international Jaw. No need exists for the automatic application of mu- 
nicipal law rules by reference just because customary international law is 
presumed, and erroneously at that, to be silent on the subject of share- 
holder claims. Even had international law not established its own rules,** 
Higgins is right to point out: 


The Court surely has the authority, indeed the duty, to fill the 
gaps in international law. . . . To assume that because a municipal 
law creation, a company, is concerned, municipal law necessarily has 
to be applied where there presently are gaps in international law, is 
both to deny any law-develcping role to the Court and to assume 
that the functions of international law are the same as those of mu- 
nicipal law.*¢ 


By its failure to follow this gap-filling approach, the Court in Barcelona 
completely ignores the historic rôle which it and other international tri- 


41 [1970] I.C.J. Rep. at 37 (emphasis added). 

42 I.C.J. Statute, Art. 38, par. 1(c). 

48 [1970] I.C.J. Rep. at 343 (separate opinion of Judge Riphagen). 

44 Much of the international law of state responsibility, of course, has been bor- 
rowed from municipal law. See H. Leuterpacht, Private Law Sources and Analogies 
of International Law 134-143 (1927}. This borrowing process is common and of 
itself not subject to criticism. Indeed, the present writer is somewhat hesitant to 
criticize the municipally derived rules of Barcelona in view of Lauterpacht’s warning 
that “[i]lt has become a custom with publicists writing on certain disputed questions 
of international Jaw to base their argument on the assertion that the opinion with 
which they happen to disagree is nothing else than a misleading analogy to a con- 
ception of private law.” Ibid. at vii. What has overcome his hesitation is the fact 
that the analogy here is misleading, and that the Court nevertheless considered itself 
powerless even to “modify,” much less “deform,” the borrowed rules. 

45 See text at note 14 above. 46 Higgins, note 4 above, at 331. 
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bunals have played in ascertaining and applying principles of customary 
international law.*? 

On the second point, even assuming the need to refer to municipal law 
exclusively, certainly the Court unnecessarily confines itself by taking the 
position, wholly without precedent, that it must accept this body of law 
subject to no modifications whatsoever. Several judges who concurred in 
the Court’s Judgment registered strenuous objections to this portion of it.** 
Thus, Judge Tanaka protested that the Court: 


should approach the customary rule of diplomatic protection from a 
teleological angle, namely from the spirit and purpose of diplomatic 
protection, without being bound by municipal law and private law 
concepts, recognizing its relative validity according to different fields 
and institutions. The concept of juridical personality mainly governs 
private law relationships. It cannot be made an obstacle to diplo- 
matiz protection of shareholders. Concerning diplomatic protection, 
international Jaw looks into the substance of matters instead of the 
legal form or technique; it pays more consideration to ascertaining 
where real interest exists, disregarding legal concepts. International 
law :n this respect is realistic and therefore flexible.*° 


Judge Gros also objected to erecting “definitions taken from certain mu- 
nicipal systems of law into a rule of international law,” * contending that 
the Court's use of “renvoi to municipal law leads eventually, in the present 
case, to the establishment of a superiority of municipal over international 
law which is a veritable negation of the latter.”*1 He argued: 


47 The parallel to the Sabbatino decision is striking. There, in McDougal’s sprightly 
phraseology, the majority opinion “forsook the historic, creative role of the Supreme 
Court for the expression of timid and suicidal conceptions.” McDougal, Comments, 
1964 Proceedings, Am. Soc. Int. Law 49. For the present writers views on Sabbatino, 
see R. Lilich, The Protection of Foreign Investment: Six Procedural Studies 45-113 
(1965). 

48In ths only dissenting opinion, Judge Riphagen categorically repudiated “the 
idea of a ‘reference’ by the rules of international law to the rules of municipal Jaw.” 
[1970] I.C.J. Rep. at 338. “It is in making the rights and obligations of States under 
customary international law depend purely and simply on the rules of municipal law 
concerning the rights and obligations of private persons in their relations inter se, 
that the Judgment seems to me to fail to appreciate the nature of the rules of cus- 
tomary international law, including the rules of international law concerning the rights 
and obliga-ions of States in the field known as ‘the treatment of aliens.” Ibid. at 335. 

49 Ibid. at 127. See also ibid. at 121: . 

“The Spanish concept of the impenetrability of a company’s wall of juridical per- 
sonality is based on a principle of private law, and therefore it cannot be applied to 
the questicn of diplomatic protection of shazeholders. 

“Since the matter of diplomatic protection of shareholders belongs to an entirely 
different p.ane, namely to the field of interrational law, the juridical personality created 
from the necessity of the viewpoint of private law or commercial law cannot be recog- 
nized as an obstacle for the protection of shareholders on the plane of international law. 

“For this reason the fact that a corporation has juridical personality under the law of 
a State does not necessarily justify protection by that State only.” 

50 Ibid. at 277. 

51 Ibid. at 272. 
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In the present case, the rules of municipal law are nothing more than 
facts in evidence, and they deserve the same attention as the other 
facts, and the same rigour in their interpretation, but no more.* 


Finally, Judge Fitzmaurice, noting that “conditions in the international 
field are sometimes very different from what they are in the domestic, and 
that rules which these latter conditions fully justify may be less capable 
of vindication if strictly applied when transposed onto the international 
level,” ** protested that the Court's 


alan application of domestic law principles connected with the in- 
erent structure of the corporate entity . . . leads to the inadmissible 
consequence that important interests may go wholly unprotected, and 
that what may possibly be grave wrongs will, as a result not be sus- 
ceptible even of investigation.®* 


The Court’s Judgment in Barcelona produced just that result. 


The International Court of Justice in the Barcelona Traction case, fore- 
going an excellent opportunity to place its judicial imprimatur upon a 
developing rule of customary international law with respect to share- 
holder claims, opted instead to refer exclusively to the municipal law of 
corporations, under which a wrong inflicted upon a corporation generally 
does not give rise to an enforceable right in the hands of its shareholders. 
Transposing this body of law without serious analysis to the international 
plane, the Court determined that as long as the corporation continued in 
existence and Canada retained its capacity to exercise diplomatic protec- 
tion on behalf of its corporate national, Belgium had no jus standi to bring 
a claim against Spain based upon losses suffered by Belgian shareholders. 
“[W here it is a question of an unlawful act committed against a company 
representing foreign capital,” concluded the Court, “the general rule of 
international law authorizes the national State of the company alone to 
make a claim.” 5 l 

This “rule” already has been criticized, and rightly so, as establishing 
“an unworkable standard.” 5 The major concern of this comment, however, 
has been to expose the process by which the Court arrived at its rule, not to 
criticize the rule itself. This process, revealing a rigid conceptualism 
which the American legal realists have sought to dispel for the past half- 
century, hardly promises a jurisprudence in keeping with the realities of 


62 Ibid. 58 Ibid, at 66. 

54 Ibid. at 84. Despite the quoted passage, he nevertheless supported the outcome 
of the Judgment, albeit grudgingly. For an excellent critique of his opinion showing 
the hobbling effect of the artificial distinction between lex lata and lex ferenda, see 
Higgins, note 4 above, at 340-341. “It need not be emphasized that this sharp dis- 
tinction between lex lata and lex ferenda, while natural to an international lawyer of the 
classical school, would not commend itself to those who adopt a policy-science ap- 
proach to international law. For such lawyers, the ambiguity of the trend of past 
decisions would indicate that considerable weight should be given to policy factors in 
the formulation of the law in this area.” Ibid, at 341-342. See text accompanying note 
23 above. 

55 [1970] I.C.J. Rep. at 46. 56 Metzger, below, at 541. 
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the contemporary international legal order. The Court, which suffered 
a severe loss of reputation following its unfortunate decision in the highly 
political South West Africa Cases" has done little to redeem itself by 
the lack of judicial craftsmanship evident in its Judgment in Barcelona. 

The retrogressive approach to cases of first impression revealed in the 
Court’s Judgment also bodes ill for those persons who had hoped that the 
Court would adopt a more progressive manner in the immediate future.* 
As Jenks, in an excellent discourse on the proof of custom in international 
adjudication, has pointed out, any 


adjudication which culminates in the failure of an international court 

or tribunal to recognise the authority of what has been generally re- 
arded as well-established law may tend to discredit both the law and 
e process of international adjudication.®® 


This dubious distinction the Court in Barcelona appears to have achieved. 


Ricoarp B. LILLICH 


NATIONALITY OF CORPORATE INVESTMENT UNDER INVESTMENT GUARANTY 
SCHEMES— THE RELEVANCE OF BARCELONA TRACTION 


Private foreign investment in developing countries takes place because 
it is in the interest of the capital-exporting entities (almost all of which 
are large corporate investors who seek raw materials or markets or both), 
and the capital-importing country, which wants the earnings and perhaps 
the wider economic development which accompanies the investment. These 
mutualities of interest are, of course, attended by conflicting interests as 
well. The investor wants maximum “stability” for what was probably a 
prudent investment when made and has been quite profitable in ensuing 
years. The host developing country wants maximum freedom of action to 
“improve” its own earnings from the investment from time to time, and 
eventually, if circumstances seem to it propitious, to take over the invest- 
ment with a minimum of financial and political cost. 

Many people, with no great perceived stake in the outcome, would no 
doubt, if asked, be inclined to say to the contestants, “Go it bear—Go it 
wife.” And indeed, that was more the attitude of governments in the past 
than is generally realized. The records of the Department of State and the 
British Foreign Office, for example, and of their exegetes are replete with 
admonitions that these agencies would not serve as “collection agents” if 
investments in Timbuctoo, Guatemala, or Madagascar went sour for any 
reason. The investors, after all, invested with their eyes open for the large 


57 South West Africa Cases, [1966] I.C.J. Rep. 6. 

58 “The judicial function surely includes developing and applying international law 
to hitherto untested situations in order to obtain socially desirable and enlightened 
results. International law can never develop beyond the rudimentary state if the 
Court feels that the distinction between lex lata and lex ferenda forever prevents 
it from applying international law in a progressive manner in hitherto untested situa- 
tions.” Higgins, note 4 above at 341. 59 Jenks, note 17 above, at 225. 
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profits which were supposed to compensate for the various adverse phe- 
nomena—flood, fire, arson, confiscation, what have you, which might occur. 
And in the days of Hudson’s Bay and East India companies, the investors 
took quite good care of themselves in all respects. 

With the increasing domestic economic and political strength of large 
ageregates of capital and their owners and managers, however, which oc- 
curred roughly between 1840 and 1900, and the corresponding diminution 
in their semi-governmental powers, this hands-off policy of foreign offices 
became eroded if not overturned. At least some kinds of nastiness by the 
host country (takings, expropriations, confiscations, depending on the de- 
sired semantic overtones) became the official concern of the capital-export- 
ing country as well as of its citizen who was injured by the act of the 
host country. 

No great problem was presented, if the citizen was a natural person, in 
determining which country could represent the person claiming such injury. 
The nationality conferred by birth or consanguinity or naturalization of the 
person was, in earlier ages of lesser mobility, usually enough to identify 
without more the appropriate factual mutual reliance and involvement of 
nation and citizen to warrant recognition by all countries of the standing 
of the country granting nationality to “espouse” its citizen’s claim. 

Despite the development of the “genuine link” concept in the Nottebohm 
case* which pierced the nationality veil in a case where the involvement 
of Nottebohm was wholly elsewhere than his Liechtenstein nationality 
(acquired for the purpose of attempting to cloak his assets), this method 
of deciding which country could espouse a person’s claim has not posed 
many, or serious, problems in recent years. The overwhelming number of 
“natural person” cases continue to be dealt with quite satisfactorily on the 
basis of the older concepts of nationality and, in the case of dual citizen- 
ship, of effective nationality. 

But what about the corporation, which could so easily be incorporated 
in one country, yet be owned largely by citizens of one or more foreign 
countries? Should the “formal” citizenship of the place of incorporation or 
“seat” of the company govern, or the “real” citizenship, where the owners 
of more than 50% of the shares resided, if indeed that many resided in any 
one placeP 

It is really not surprising that even the central questions presented by 
the corporate claimant as the instigator of a government’s claim against 
another have remained unresolved in international tribunals until now. As 


the International Court of Justice stated in the Barcelona Traction case 
(Second Phase): 


Considering the important developments of the last half-century, the 
growth of foreign investments and the expansion of the international 
activities of corporations, in particular of holding companies, which are 
often multinational, and considering the way in which the economic 
interests of States have proliferated, it may at first sight appear sur- 


1 [1955] LC.J.Rep. 4. 
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prising that the evolution of law has not gone further and that no 
generally accepted rules in the matter have crystallized on the inter- 
naticnal plane. Nevertheless, a more thorough examination of the 
facts shows that the law on the subject has been formed in a period 
characterized by an intense conflict of systems and interests. It is 
essentially bilateral relations which have been concerned, relations in 
which the right of both the State exercising diplomatic protection and 
the State in respect of which protection is sought have had to be safe- 
guarded. Here as elsewhere, a body of rules could only have devel- 
oped with the consent of those concerned. The difficulties encountered 
have been reflected in the evolution of the law on the subject? 


Accordingly, it was natural that until Barcelona Traction, there had been 
internatianal contention but no decision on whether shareholders of a 
corporation could receive diplomatic protection from their government in 
a formal zlaims proceeding, absent a special international agreement, when 
the corporation in which they held dominant shares was incorporated 
under the laws of another country. As late as 1962, the leading inter- 
national law casebook in use in American law schools, Bishop’s second 
edition, carried as its exemplar of the state of the law on the subject the 
descripticn of the antagonistic positions taken by the United States and 
Great Britain in the Romano-Americana Claim,’ which were never resolved 
in principle until Barcelona. Only the country of “nationality” of the 
corporation itself, regardless of the nationality of shareholders, Barcelona 
held, had locus standi. 

Barcelcna, of course, has intrinsic importance of its own. Countries 
continue to assert general claims after injury to their corporate nationals. 
Their inability to do so for their dominant shareholders, when the country 
of the corporation’s nationality is uninterested in presenting a claim, and 
special circumstances (such as the corporation’s having ceased to exist) 
are not pzesent, no doubt casts some additional weight in the scale leaning 
toward even greater freedom of action of the host country of the investment. 

In the modern age, however, insurance has become an important de- 
vice for reducing risks to manageable, cost-accouniting proportions and, 
correspondingly, for reducing the ideological decibel level which can ac- 
company private foreign investment. For that reason, what claims 
nations may or may not be able to espouse after a damaging event which 
has not been insured against, should be put in a somewhat wider 
perspective. 

It is of some interest, then, especially in view of Barcelona, to examine 
how naticns have behaved in insuring their citizens’ investments in develop- 
ing countries. Since most capital-exporting countries have adopted pro- 
grams foz insuring private foreign investments, at least those made in 
developing countries, a look at how they have determined “eligibility” to 
receive tLeir insurance will indicate where they have drawn differentiating 
lines when they are putting their own money at risk. Incidentally, this 


2 [1970] I.C.J.Rep. 3, par. 89; 64 A.J.I.L. 653, 686 (1970). 
8 Bishop, at p. 728; see also 5 Hackworth, International Law 702-705, 840-844 
(1943). 
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kind of activity—putting one’s own money at risk—tends to concentrate 
the mind more wonderfully than merely seeking damages as party 
plaintiffs. 

There are presently some eleven countries that have adopted investment 
guaranty schemes.* The table attached at the end of this comment sum- 
marizes the “nationality eligibility” aspects of these schemes. The United 
States deals with the nationality question through a combination of agree- 
ment, statute, and regulation. As a general rule, the United States enters 
into bilateral agreements with host governments for the establishment of 
the investment guaranty program.’ It is through the specific provisions 
of these agreements, rather than by virtue of any established principles 
of international law, such as those enunciated in the Barcelona Traction 
decision, that the United States, as subrogee after payment to the insured 
investor, asserts its claims against the host government, which has agreed 
(in the bilateral “umbrella” agreement) to such subrogation in the case of 
each investment it approves. The bilateral agreement does not contain 
any provisions restricting the scope of the agreement to investments made 
by nationals of the United States. Indeed, this is consistent with the 
statutory definition of an “eligible investor,” which, albeit under very 
restricted circumstances, includes entities which are not United States 
nationals. Section 238 (c)® of the Foreign Assistance Act provides: 


the term “eligible investor” means: {1) United States citizens; (2) 
corporations, partnerships or other associations, created under the laws 
of the United States or any State or territory thereof and substantially 
beneficially owned by United States citizens; and (3) foreign cor- 
porations, partnerships, or other associations wholly owned by one or 
more such United States citizens, corporations, partnerships, or as- 
sociations; Provided, however, that the eligibility of such foreign cor- 
poration shall be determined without regard to any shares, in aggregate 
less than 5 per centum of the total of issued and subscribed share 
capital, required by law to be held by other than the United States 
owners; Provided further, that in the case of any loan investment a 
final determination of eligibility may be made at the time the in- 
surance or guaranty is issued; in all other cases, the investor must be 
eligible at the time a claim arises as well as at the time the insurance 
and guaranty is issued. 


For a foreign corporation to be eligible for investment insurance, the 
regulations of the Agency for International Development require that, in 
addition to being wholly owned by a United States citizen or corporation, 
partnership, or other association created under United States or State law, 


4 Australia, Canada, Denmark, Federal Republic of Germany, Japan, The Nether- 
lands, Norway, Portugal, Sweden, Switzerland, United States. I am indebted to a 
graduate paper by a student, Stanley B. Kay, for much of the ensuing factual material. 

5 A.LD., Specific Risk Guaranty Hancbook, p. 4 (1966); idem, Extended Risk 
Guaranties of Loans for Private Projects (Other than Housing Projects): Policy Paper, 
p. 8 (1964). For many years this was a statutory requirement. While the statute was 
relaxed in 1961, in fact new countries have come into the program through a written 
agreement with the United States. 

692 U.S.C. Sec, 2198 (c). 
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and effectively controlled by U.S. citizens, the foreign corporation must 
either (a) be “substantially beneficially owned” by United States citizens, 
or (b) have assets over 50% of which would be distributed to United 
States citizens upon liquidation.” “Substantially beneficially owned” is 
defined by the regulations to mean that over 50% of the issued and out- 
standing corporate stock of each class is held by United States citizens.® 
This applies as well to an American corporation investor; it must be at 
least 51% American citizen-owned before it can secure an investment 
guaranty. The regulations also provide that ownership of the foreign 
corporation by United States investors may exist indirectly. A foreign cor- 
poration is eligible if wholly owned by another foreign corporation, 
wherever incorporated, if that corporation is itself wholly owned by a 
United States investor.® 

It can thus be seen from United States legislation and regulations con- 
cerning an “eligible investor” that an investment which a U.S. company 
holds through its wholly-owned subsidiary incorporated in a third country 
can be covered under the United States program. On the other hand, an 
investment by a United States-incorporated company controlled by a 
foreign company cannot be so covered unless it can be shown that the 
investing company is nonetheless majority-owned by American citizens 
through their ownership of the foreign holding company. Thus, the United 
States, which does not in general espouse claims of American corporations 
without a substantial American ownership, will not guarantee an invest- 
ment by such a corporation unless it has more than a substantial American 
ownership, at least 51% being required. It does not, in sum, follow the 
Barcelona Traction holding. Nor will it ensure a foreign corporate invest- 
ment, save in the case of total ownership of a foreign corporation (less a 
maximum of 5% legal qualifying shares), in which case the foreign cor- 
poration is itself the eligible investor. 

As the table shows, there is no uniformity among capital-exporting 
countries in respect of their willingness to insure investments by their 
domestically incorporated companies which are foreign-owned in large 
part, or by foreign-incorporated entities which are partly local citizen- 
owned. Indeed, the only basic common element appears to be a willingness 
to insure an investment by a domestic corporation which is more than 50% 
locally owned; in short, the basic American rule. 

The increasing use of multinational consortia of investors, with the par- 
ticular corporate nationality that of a non-insuring country or one clearly 
ineligible under the laws of any insuring country, has posed the problem 
of insuring shareholders’ interests directly. These consortia have been 
heavily used in many giant mineral extractive ventures, such as those for 
nickel in the Dominican Republic and New Caledonia, nickel in the 
Caribbean and Guinea, iron ore in Mauritania and Liberia, and the numer- 
ous oil ventures in the Middle East. Jf each country’s nationals invest 


7 AID/PRR Policy 1.1 (Oct. 2, 1968), p. 3. 
8 AID/PRR Policy, above. 8 Ibid. 


1971] EDITORIAL COMMENT 537 


directly in the operating company, then it is a relatively simple matter for 
each country to insure its investors’ shares in the multinational consortium. 
If, however, the investors create a helding company, in which shares are 
held by the members of the consortium, and which owns and controls the 
substantive investment, the same problems as for other types of inter- 
mediary holding companies arise. Until 1969, Section 238 (c) of the 
Foreign Assistance Act would have allowed the United States to insure 
investments made only by those foreign holding companies which were 
100% United States-controlled (95% in those situations in which 5% of 
the shares are required to be held bv other than United States owners). 
Indeed, even where the investment vehicle is a company incorporated in 
the United States in which the non-American consortium members have 
only a minority interest, the general policy of the United States program 
has been to limit general coverage to the proportionate beneficial interest 
of the American investors and to seek to have the other members of the 
consortium obtain coverage under the investment guaranty programs of 
their own countries wherever possible.~° 

In order to obtain more flexibility in providing coverage to multinational 
investments under the United States program, Congress amended the 
Foreign Assistance Act in 1969 by adding Section 234 (a) (2), which 
provides that: 


Recognizing that major private investments in less developed friendly 
countries or areas are often made by enterprises in which there is 
multinational participation, the Corporation may make such arrange- 
ments with foreign governments (including agencies, instrumentalities, 
or political subdivisions thereof) or with multilateral organizations for 
sharing liabilities assumed under investment insurance for such invest- 
ments and may in connection therewith issue insurance to investors 
not otherwise eligible hereunder: Provided, however, That liabilities 
assumed by the Corporation under the authority of this subsection 
shall be consistent with the purposes of this title and that the maximum 
share of liabilities so assumed shall nct exceed the proportionate 
participation by eligible investors in the total project financing.“ 


Under this provision, two basic approaches would be permissible. The 
first is through participation in arrangements in which two or more in- 
suring government agencies agree to share the risk under a policy issued 
to the holding company by one of them. Under this approach, it is pos- 
sible that the United States would issue the insurance on behalf of all 
governments participating in the risk-sharing agreements. The second 
would involve the United States Government’s issuing separate coverage 
directly to the holding company when there is a risk-sharing arrangement. 
In either variation, however, coverage would effectively be limited to only 
the American investor’s proportionate share of the investment, even though 
the holding company is not an “eligible investor” as defined above. 


10 ATD/PRR Policy, above. 
11 22 U.S.C., Sec. 2194 (a) (2). See also, House Subcommittee on Foreign Opera- 


tions, Hearings on Foreign Assistance and Related Agencies Appropriations for 1970, 
Part 2, pp. 1826-1827. 
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Thus the United States is still limited to insuring the investments of its 
own nationals, although not in as rigid a form as heretofore. The advantage 
of the provision is that it permits the United States to enter into risk-sharing 
agreements with multilateral organizations or other nations in order to 
spread the burden of risk. Moreover, difficult problems will continue to 
be encountered if the United States should act on behalf of all interested 
entities; for each project there would be the need to reconcile the various 
requirements of the other parties to the risk-sharing agreement in order 
that one insurance policy covering the liabilities of all parties could be 
issued. The difficulties in this respect will be especially acute when the 
other parties to the risk-sharing agreement are other governments which 
are held by their own national legislation to particular requirements in 
insuring investments. The second approach is also not without difficulty, 
since it is possible that one member of a multinational consortium might 
be a national of a country that has no investment insurance program. Thus 
the extent of the liberalization of the United States program remains in 
doubt; how useful the new provision will prove to be remains conjectural 
at this date. 

Again, the only common element in the various national insurance 
schemes so far as multinational consortia are concerned is that countries 
are willing to insure only their own national investors share of the 
investment. 

Some of the problems of eligibility in terms of nationality for the national 
investment insurance schemes discussed above could be solved by a multi- 
lateral investment insurance scheme. Unless each of the countries of which 
the participants in the consortium are nationals conducts its own insurance 
program or is prepared to insure the investment of non-nationals, the full 
amount of the investment could not be protected in the absence of a multi- 
lateral scheme. And even if each consortium member had the opportunity 
to purchase national insurance, a desirable uniformity of protection and 
procedure would be lacking. 

There are two proposals currently under consideration: an I.B.R.D. 
scheme and a European Economic Community Scheme. Details of the 
latter not being yet available, we will examine briefly the proposed I.B.R.D. 
scheme. 

At the request of the Development Assistance Group of the O.E.E.C. in 
1961, the I.B.R.D. undertook an initial survey for a multilateral guaranty 
scheme? Subsequently, the I.B.R.D. staff and Executive Directors pre- 
pared a draft of “Articles of Agreement of the International Investment In- 
surance Agency,” which became available in 1966. Following submission 
of the draft to governments and discussions in the Bank’s Executive Board, 
a second draft set of Articles was prepared in 1968. Since negotiations 
with interested governments on the second draft are still progressing, the 
following discussion will deal only with certain issues of eligibility under a 


12 IBRD, Multilateral Investment Insurance: A Staff Report (1962). 
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multilateral investment insurance scheme, without attempting to predict 
the ultimate shape of the draft provisions.*? , 

It must be understood that the organization now contemplated would be 
nothing more than an agent for the member countries in arranging the 
necessary insurance protection for any particular investment. This is made 
clear in the 1968 draft by Article IV, Section 1, which provides that: 


The Agency shall conduct its operations pursuant to these Articles as 
a neon of and for the account of its members as hereinafter pro- 
vided. 


This principle is further reinforced by Article IV, Section 11, which provides 
that: 


All payments made to the Agency shall be held and administered by 
the Agency as fiduciary and shall be used only in accordance with the 
provisions of this agreement. 


This agency principle is firmly established in the draft agreement in order 
to make it quite clear that the ultimate liability for a claim under an in- 
sured investment will not lie with all members of the organization, but 
only with those members who have agreed to support or “sponsor” a par- 
ticular investor or group of investors. The details for the administration 
of this principle are set forth in the other sections of Article IV, such as 
Section 5, which provides that losses incurred under insurance issued by 
the agency shall be shared by “sponscring countries” as follows: 


(1) Twenty-five percent shall be borne by the sponsoring country which 
shall have sponsored the insurance in respect of which the loss has 
occurred; 

(2) The other seventy-five percent shall be shared by all other sponsor- 
ing countries, each in the proportion to the amount of insurance 
that each sponsoring country has sponsored bears to the total amount 
of such insurance. 


This principle of “sponsorship” suggests that any multilateral agency 
formed along these lines would nct be entirely free to disregard the 
nationality of investors who applied for insurance. At a minimum, a 
sponsoring country would want—as a matter of policy—to support the 
investments of its own nationals, even though it might not be legally re- 
quired to do so under the articles of agreement. Thereafter, however, the 
more relevant consideration would be the scope of sponsorship by a country 
of a national of another country. Originally it was felt by the LB.R.D. 
staff that insurance protection would be limited to investments made by 
nationals of participating countries,** and the first draft agreement in 1966 


13 For a discussion of other issues, see IBRD Staff Report, above; Schwarzenberger, 
Foreign Investments and International Law 170-181 (Praeger, 1969}; Comments on 
1966 draft by International Chamber of Commerce to Economic and Social Council, 
May 2, 1967 (U.N. Doe, E/C.2/653). 

14 IBRD, Staff Report, note 12 above, p. 13. 
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so provided. However, perhaps in an effort to encourage the broader 
use of the agency, the 1968 draft agreement has been rewritten to permit 
members to sponsor an investment made by any investor, whatever his 
nationality, and even if he should be a national of a non-member. Section 
3 of Article III of the 1968 draft provides that: 


(a) A member may sponsor for insurance an investment, or any part 
thereof, made or to be made by an investor of any nationality, pro- 
vided that another member does not object on the ground that the 
investor is its national. The Agency shall also notify other States 
which are members of the Bank (1.B.R.D.). If any such State ob- 
jects to the proposed sponsorship on the grounds that the investor is its 
netional, the Agency shall consult with that State before taking any 
action on the application for insurance or on the sponsorship. 


While attempting to broaden the scope of an eligible investor in this pro- 
vision, the Bank’s drafting committee was careful to limit the veto power 
for sponsorship to member countries. However, a substantial minority of 
the committee felt that a non-member should also have a veto power in 
cases in which an investor is its national. There is always the possibility of 
conflict between an investor’s plans for another country and his own govern- 
ment’s policy concerning balance of payments or the like; such a possibility 
of conflict is no less real for a non-member than for a member of the agency. 
Nonetheless, it was probably felt that the benefits of a veto should be 
reserved to those nations which were willing to assume certain burdens, 
both financial (by supporting the operations of the agency) and legal (by 
improving their investment laws), that would be attendant upon becoming 
a member of the agency. As a compromise, the draft agreement provided 
that the agency was to “consult” with a non-member who objected before 
taking any action on the application. 

In contrast with the detailed United States rules, there is no further 
attempt to define an eligible investor. Nevertheless, it would still be 
necessary to establish the nationality of an investor in order that a member 
could decide whether to sponsor its investment or whether it should veto 
sponsorship by another member. The 1966 draft version provided that the 
agency could make its own determination of nationality. The 1968 ver- 
sion, however, has deleted this provision, probably as a result of the ad- 
ministrative burden of investigation that it would place on the agency. 
Thus, the burden of establishing the nationality of an investor will be on the 
sponsoring members. It is uncertain at this time whether a member would 
use the nationality criteria established for its own national investment in- 
surance schemes or whether new criteria would be devised. In the interests 
of simplicity and the avoidance of confusion, however, it might be better 
to utilize the criteria established for its own national scheme. As to the 
sponsorship of investors of other countries, new criteria for nationality 
would probably have to be devised, and there would have to be general 
agreement on these criteria by all members in order to avoid a difference 
in the scope of inquiry by each sponsoring member. 
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The troublesome question of nationality of investors is bound to be with 
us for a very long time to come—for so long as the world is composed of 
nation-states. It would be a mistake, however, even were it possible, to 
attempt to establish general international legal criteria which would purport 
to govern states, in the absence of their specific consent, in respect of any 
aspect of those investments which they decide to guarantee in advance 
through insurance schemes. Thus far, the capital-exporting countries ap- 
pear to be moving quite eclectically toward wider eligibility criteria, but 
the common denominator remains the interest of the local citizen or of a 
local corporation of which a majority is locally owned. 

If this very wide contemporary experience is useful at all in considering 
the desirable general contemporary standards of the eligibility of a state to 
espouse a corporate claim, it suggests that Barcelona Traction establishes 
an unworkable standard. As we have seen, mere local incorporation is 
far too slender and neutral a connection to motivate capital-exporting coun- 
tries to expend the extraordinary time, energy, and international political 
capital needed in pressing an international claim. The respondent develop- 
ing country likewise cannot be expected to accept such a minor connection 
as constituting the “genuine link” necessary to confer standing to present 
an international claim when capital-exporting countries, in putting their 
own money at risk, are unwilling to do so on the basis of so slight a con- 
nection. 

Rather, the common denominator of the insurance schemes—local in- 
corporation plus 51% local ownership—would appear in corporate cases 
to represent the current reality of the “genuine link” of the Nottebohm 
case. And in international economic affairs, as much as, or more than in 
international political and security affairs, it pays to stay close to reality. 


STANLEY D. METZGER 
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THE REPORTS OF THE DEATH or ARTICLE 2(4) 
ARE GREATLY EXAGGERATED 


Dr. Thomas Franck, pathologist for the ills of the international body 
politic, has pronounced the death of the heart of the United Nations 
Charter, and proceeded to tell us who killed itt In my view, the death 
certificate is premature and the indictment for legicide must be redrawn 
to charge lesser though aggravated degrees of assault. Article 2(4) lives 
and, while its condition is grave indeed, its maladies are not necessarily 
terminal. There is yet time to prescribe, transplant, salvage, to keep alive 
at all cost the principal norm of international law in our time.? 

It is difficult to quarrel with Dr. Franck’s diagnosis of the ills of the 
Charter, congenital, hereditary, acquired, and induced: the mistaken origi- 
nal assumption of Big-Power unanimity; the changing character of war; 
the loopholes for “self-defense” and “regional” action; the lack of impartial 
means to find and characterize facts; the disposition of nations to take 
law into their own hands and distort and mangle it to their own purpose. 
Distracted and distraught by these ills, one can indeed fall into the con- 
clusion that Article 2(4) is virtually dead, but that, I believe, would mis- 
take the lives and the ways of the law. 

My principal difference with Dr. Franck’s diagnosis is that it judges the 
vitality of the law by looking only at its failures. The purpose of Article 
2(4) was to establish a norm of national behavior and to help deter viola- 
tion of it. Despite common misimpressions, Article 2(4) has indeed been 
a norm. of behavior and has deterred violations. In inter-state as in indi- 
vidual penology, deterrence often cannot be measured or even proved, 
but students of politics agree that traditional war between nations has 
become less frequent and less likely. The sense that war is not done 
has taken hold, and nations more readily find that their interests do not 
in fact require the use of force after all. Expectations of international 
violence no longer underlie every political calculation of every nation, and 
war plans lie buried deep in national files. Even where force is used, 
the fact that it is unlawful cannot be left out of account and limits the 
scope, the weapons, the duration, the purposes for which force is used. 
Of the “some one hundred separate outbreaks of hostilities” to which Dr. 
Franck refers, less than fingers-full became “war” or successful conquest, 
and hundreds of other instances of conflict of interest and tension have 
not produced even an international shot: cold war has remained cold, 
threats to the peace have remained threats, issues have remained only is- 
sues, for peaceful settlement or non-settlement (as in Cyprus, Kashmir, 
Berlin’ . 

Many will refuse credit to Article 2(4), attributing the lack of tradi- 
tional war to other factors—to nuclear weapons and the changing charac- 


1“Who Killed Article 2(4)P Or Changing Norms Goveming the Use of Force By 
States,” 64 A.J.LL. 809 (1970). 

2 With some of what I say here I deal at length in: How Nations Behave: Law and 
Foreign Policy (1968), especially in Chaps. X and XI. 
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ter of war, to greater territorial stability, to other changes in national in- 
terests reducing national temptation to use force. If it were so, Article 
2(4) would not be the less a norm: law often reflects dispositions to be- 
havior as much as it shapes them. Like others, Dr. Franck concludes 
that, by the time the Charter came, “new forms of attack were making 
obsolete all prior notions of war and peace strategy.” If it were so, one 
might yet conclude that that development reflected and supported Article 
2(4) and made it viable. In fact, nothing, alas, has rendered war obsolete 
—between India and Pakistan, India and China, Turkey and Greece, Hon- 
duras and El Salvador, Egypt and Israel. The occasions and the causes 
of war remain. What has become obsolete is the notion that nations are 
as free to indulge it as ever, and the death of that notion is accepted in 
the Charter. 

The supposed transforming impact of nuclear weapons is also miscon- 
ceived. For a time the United States had a virtual monopoly and. its 
nuclear weapons might have induced rather than deterred aggressive ten- 
dencies. For many years now, the United States and the U.S.S.R. have 
had an effective duopoly: nuclear war between them is indeed happily 
unlikely, but many believe that, in their balance of terror, nuclear weapons 
cannot in fact be used and are effectively neutralized. The overwhelming 
military superiority of either super-Power over any other nation might 
encourage rather than deter war, and each has been amply tempted. The 
nuclear weapons of the super-Powers surely do not deter war by lesser 
Powers—as in the Middle East. 

The fissures of the Charter are worrisome but they, too, are not as wide 
in international life as they loom in academic imagination. Pre-emptive 
war as “anticipatory self-defense” has been hypothesized by many pro- 
fessors but asserted by few governments: President Kennedy may have 
talked about “offensive weapons” in the Cuban missile crisis but he did 
not claim to be acting in self-defense under Article 51. A few nations 
have falsely claimed self-defense against actual attack, but there are effec- 
tive limits to unwarranted claims, in what nations dare assert and what 
others will believe: no one accepted that North Korea acted in self-defense 
in 1950, and she was not induced to attack by the expectation that she 
would be believed. India violated the Charter at Goa but few accepted 
her rationalizations, and neither act nor justification significantly modified 
the norm. (Viet-Nam is a very different story, of course, and the applica- 
ble law depends on the characterization of the war or wars there in prog- 
ress; unhappily, as Dr. Franck stresses, that characterization has not been 
impartially made.) Troops were sent to Lebanon or Jordan upon invita- 
tion, not against the political independence and territorial integrity of the 
host country; if Article 51 was at all relevant, it was invoked, not to justify 
the use of force contrary to Article 2(4), but only to support collective, 
defensive deployments by bona fide invitation, as in NATO. If some gov- 
ernments have theorized that abiding colonialism is a legitimate target 
for armed attack from outside, there are few such targets left; and, in 
fact, few have claimed the right of unilateral force against colonialism, 
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only of collective U.N. action (which has its own justifications and limita- 
tions). “Self-defense against colonial domination” invoked by those suf- 
fering that domination is rhetoric, not international law, and the law of 
the Charter, surely, does not forbid a people to liberate itself from colonial 
yoke. 

The regional loophole, too, is not as wide as might seem, dangerous but 
not fatal. There have been few instances of groups claiming the right 
to do together what the Charter forbids them singly, and little reason to 
expect that it will happen frequently in future. Some will say that to 
suggest that the United States and the Soviet Union have “both asserted 
the right to establish regions of super-Power paramountcy to which Article 
2(4) of the U.N. Charter does not apply,” is to overlook differences of 
degree (if not of kind) on which all law—and all politics—depend. But 
even if one equates the O.A.S. with the Warsaw Pact, the Dominican Re- 
public (or Cuba) with Czechoslovakia, surely donning the mantle of 
regionalism does not dispose of Article 2(4). Short of voluntary, recog- 
nized federation eliminating constituent identities and rendering all that 
goes on “internal,” “regional organizations,” to whatever degree integrated 
or dominated, acquire no license for all actions by all means for all pur- 
poses. Whatever a regional grouping can do in bona fide collective 
security against armed attack, whatever pressures short of military force 
it can impose on members that disturb regional peace or relations, no 
regional organization may collectively use force or take any other action 
not “consistent with the Purposes and Principles of the United Nations.” 
(Article 52(1).) Whether or not the Warsaw Pact has as good a claim 
as the O.A.S. to be a regional organization, in 1968 in Czechoslovakia its 
members abetted the Soviet Union in an indisputable violation of the 
Charter. Nothing in Articles 52-53 remotely affords the Brezhnev Doc- 
trine a scintilla of legitimacy, and its own proponents have not seriously 
pursued that construction. There is reason to hope that the Soviet Union 
will not lightly repeat Czechoslovakia (especially if the victim fights 
back), with or without a “regional” umbrella. And while I have no legal 
brief for U.S. actions in regard to Cuba, Guatemala, or the Dominican 
Republic, neither the United States nor the Organization of American 
States has claimed the right to invade Cuba or the Dominican Republic, 
and few believe that the O.A.S. or even the United States alone would use 
force against the political independence or territorial integrity of any coun- 
try in the Hemisphere, even in the event of sharp local deviation, if it was 
not in fact abetted from the outside. (Compare Chile, 1970.) 

As Dr. Franck tells us, however, war has not been eliminated but has 
been channeled into more or less blatant intervention in internal wars and 
affairs, often by more than one Power, often by major Powers. In various 
internal wars one group or side, and sometimes both (or all), have sought 
outside support. Old nations and new nations have seen their interest 
in inviting, responding to, or tolerating such intervention. The irregular 
triangle of big Powers—United States, Russia, China—has made com- 
petition in intervention a dominant political determinant. International 
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society has no principle for choosing sides in internal wars and has not 
seen the same interest in excluding external intervention. 

Assuming—as many do—that Article 2(4) imtended to forbid these 
interventions, clearly it has not prevented, deterred, or terminated a 
number of them although, again, one cannot say confidently that it has 
not deterred many others. To me, if Article 2(4) signaled the effec- 
tive end of conventional war though not of intervention, even, indeed, 
if it induced this alternative form cf organized violence, it would signify 
a substantial advance in international order: the temptation to military 
intervention in internal affairs is largely an affliction of the few big Powers 
and even for them military intervention to promote or maintain internal 
wars is not always and everywhere possible; intervention by invitation on 
one side is not so great an aggression against sovereignty and independence; 
internal wars are generally limited in area and in scope of military opera- 
tion and therefore less terrible in their destructiveness. 

It makes other real differences: The United States cannot itself invade 
Cuba; it can connive with Cuban exiles at the Bay of Pigs, but it must 
do so without providing air cover. The United States could obtain a 
plausible invitation from someone in the Dominican Republic but not in 
Cuba. It can send Marines to the Dominican Republic, but only for lim- 
ited times and purposes, and the political consequences make the next 
time less likely. If it finds justification in ratification by the Organization 
of American States, it can do so only for acts which will in fact receive 
that ratification, and subject to its conditions. It can do less, or nothing, 
in Chile or Peru. For its part, the Soviet Union, unable to arrange, even 
to fabricate, an invitation by Czechoslovakia, has to invade, not intervene, 
and bear even within its family the full onus of blatant violation. The 
occasional small-Power intervention is also limited and hampered: Syria 
can send masked tanks, but not its air force, to help Palestine guerrillas 
against Jordan. 

Dr. Franck’s dramatic title makes its point, and his cry of alarm is 
warranted and necessary. But one must not allow it to be seized by the 
“super-realists” to prove that the effort to control international violence by 
law has again failed and the Charter is now as irrelevant as the Kellogg- 
Briand Pact. For me, if Article 2(4) were indeed dead, I should have to 
conclude that it rules—not mocks—us from the grave. In fact, despite 
common misimpressions (from which it suffers in common with other in- 
ternational law) Article 2(4) lives and can live. No government, no re- 
sponsible official of government, has been prepared or has wished- to 
pronounce it dead. Article 2(4) was written by practical men who knew 
all about national interest. They believed the norms they legislated to 
be in their nations’ interest, and nothing that has happened in the past 
twenty-five years suggests that it is not. There is reason to pray and 
strive for the change in individual and national perceptions which Dr. 
Franck invokes, but the need is not to condemn Article 2(4) to death 


s Compare 64 A.J.I.L. at 809 (1970). 
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and pray for its resurrection in the end of days when men and nations 
will not learn war any more. The need is for citizens, policy-makers, na- 
tional societies, transnational and international bodies to be reminded that 
this law is indeed in the national interest of all nations; that a decision to 
initiate force always involves a preference for one national interest over 
another; that in the cost-accounting of national interest a decision to go 
to war grossly depreciates the tangible cost to the citizen—in life, in wel- 
fare, in aspiration—and usually prefers the immediate and short-sighted 
to the longer, deeper national interest. 
Louis HENKIN 


THe Docrrine or SELF-ExecuTinc Treaties anp GATT: 
A NOTABLE GERMAN JUDGMENT 


A comparatively recent judgment of the Tax Court of Hamburg? in- 
volved, inter alia, the question whether Article IIT of GATT, prescribing 
national treatment for municipal taxes or charges on imports from coun- 
tries of the contracting parties, is self-executing or executory. The case 
arose with respect to the import of apples from Chile. Imports of goods 
of that kind at the time of the importation were subject to a turnover 
equalization (border) tax, and plaintiff claimed that the imposition of that 
tax constituted a violation of Article III of GATT. Without passing on the 
merits of that contention, the court held that plaintiff could not challenge 
the validity of a German statute on the ground of its inconsistency with 
GATT, and in particular, Article IJI of that instrument, because GATT 
lacked self-executing character. 

The judgment merits wide attention because of the carefulness of the 
court’s reasoning, especially in view of the fact that two American State 
courts have reached opposite conclusions on the very issue before the 
German tribunal. The two American cases both involved the validity of 
municipal ordinances prescribing a “Buy American” policy, which were 
challenged as inconsistent with GATT. A division of the Supreme Court 
of New York denied the self-executing character of Article IN of GATT, 
while an appellate court of California è came to the opposite result. 

The German decision held that the executory or self-executing character 
of treaties was to be determined on the basis of the intent of the contract- 
ing parties, as deduced from the language and the character of the treaty 
as well as from other relevant materials. In the case of GATT the court 
reasoned that its nature as a world-wide agreement on commercial policies 
was such that the contracting parties could not have intended that it be 


1 Tax Court of Hamburg, Judgment of Oct. 29, 1969 (IVa 353/66), 16 Aussen- 
wirtschaftsdienst des Betriebs Beraters 93 (1970). For a translation, see p. 627 below. 

2 American Institute for Imported Steel, Inc. v. County of Erie, 58 Mise. 2d 1059, 
297 N.Y.S. 2d 602 ‘Sup. Ct, Erie County, 1968); digested in 64 AJ.LL. 412 (1970). 

8 Baldwin-Lima-Hamilton Corp. v. Superior Court, 208 C.A. 2d 803, 25 Cal. Rpt. 
798 (1962). See the discussion by Jackson, World Trade and the Law of GATT 106- 
110 (1970). 
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self-executing. The court found additional support for its holding in the 
specific provision of No. 1 a of the Pretocol of Torquay of 1951 + providing 
for provisional application of Part II of GATT to the fullest extent not 
inconsistent with the existing domestic legislation of the acceding nations. 

The judgment of the German court is particularly interesting because it 
shows that the problem of the self-executing or non-self-executing nature 
of treaties also arises in countries where advice and consent to ratification 
must be given in the form of a statute passed by the whole legislature in 
the ordinary fashion. The court held that the approbation (or ratification) 
law does not in itself attribute direct applicability to the treaty provisions, 
but that self-executing character means direct applicability of the treaty ex 
proprio vigore in the national courts of parties. 

The court contrasted the character of Article II. of GATT with that of 
Article 95 of the Treaty of Rome, despite the fact that the latter was pat- 
terned after the former. The opinion correctly points out that the Treaty 
of Rome created an independent and novel community law and that the 
creation by some of its articles of direct rights and duties for the nationals 
of the member states was an effect distinct from the self-executing character 
of provisions in ordinary international agreements.® 

While the holding of the German judgment was confined to the executory 
or self-executing nature of the national treatment provision of Article III 
of GATT, its reasoning might be thought likewise to apply to the most- 
favored-nation clause of Article I of GATT. It must be noted, however, 
that the Torquay Protocol does not qualify the provisional application of 
GATT by the acceding nations with the saving formula applicable to the 
provisional application of Part II, including Article ITI, of that instrument. 
Moreover, there is American authority to the effect that “treaties which 
contain the so-called ‘most-favored nation’ clause are uniformly held to be 
self-executing.” € Judge Lieb, the author of this judicial pronouncement, 
based his holding on a memorandum of July 19, 1928, by Mr. Hackworth, 
Solicitor of the Department of State, to Solicitor General Mitchell. The 
case which prompted that holding involved the construction and applica- 
tion of Article 15 of the Chicago Convention on International Civil Avia- 
tion.” The lower court construed this article as an absolute and uncondi- 
tional most-favored-nation and national treatment clause but was reversed 
on that point by the appellate court. 


The cases illustrate the difficulty of applying to multilateral treaties the 
doctrine that the self-executing nature of international agreements is to be 


43 U.S, Treaties 615 (1952). 

5 See Riesenfeld and Buxbaum, Note on “N.V. Algemene Transport- en Expeditie 
Onderneming Van Gend & Loos c. Admiristration Fiscale Néerlandaise: A Pioneering 
Decision of the Court of Justice of the European Communities,” 58 A.J.I.L. 152 (1964). 

6 Aerovias Interamer. de Panama v. Board of County Com’rs., 197 Fed. Supp. 230, 
at 247 (S.D. Fla„ 1961); digested in 56 AJ.LL. 214 (1962). The opinion was 
reversed on appeal in Board of County Com’rs v. Aerolineas Peruanas, S.A., 307 F.2d 
802 (Sth Cir., 1962) (digested in 57 AJ.ZL. 488 (1963)), apparently, however, on 
different grounds. 

761 U.S. Stat., Part 2, 1181. 
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determined from the expressed intent of the parties. This doctrine was 
enunciated by the Supreme Court in two successive famous cases £ involv- 
ing a bilateral treaty, the Treaty of Amity, Settlement and Limits of 1819 
between the United States and Spain, particularly Article 8 thereof.® This 
article dealt with the recognition by the United States of Spanish land 
grants made prior to 1818.'° The Court, per Chief Justice Marshall, held in 
the earlier case that the article in question was not self-executing because 
“the terms of the stipulation import a contract.”+ In the second case he 
arrived at the opposite result on the basis that the history of the negotia- 
tions, the purpose of Article 8, and the Spanish text thereof all compelled 
the conclusion that the parties intended it to be self-executing.** It should 
be noted that the article in question involved an undertaking solely by the 
United States, and that Article VI of the Constitution of the United States 
permits treaties, if properly concluded, to be self-executing. Hence both 
parties could aim at such a result, even if Spain had had a constitutional 
law providing otherwise. But what of multilateral treaties with states 
whose constitutions, written or unwritten, require formal transformation by 
statute? Does it make sense to search for the intent of the parties, if 
some of the parties could not have had such an intent with respect to their 
own sphere? The United Kingdom is believed to be the standard example 
of such a party. Although the doctrine looking to the intent of the 
parties is widely supported by practice and theory, it seems much more 
reasonable to consider the self-executing or executory nature of inter- 
national conventions a matter depending primarily upon the constitutional 
law of each nation rather than upon a dubious intent of the parties. Con- 
sequently in the United States a treaty ought to be deemed self-executing 
if it: (a) involves the rights and duties of individuals; (b) does not cover 
a subject for which legislative action is required by the Constitution; and 
(c) does not leave discretion to the parties in the application of the par- 
ticular provision. 
STEFAN A. RIESENFELD 


8 Foster v. Neilson, 27 U.S, 253 (1829), and United States v. Percheman, 32 U.S. 51 
(1833). 

® Treaties and Conventions between the United States of America and Other Powers 
785 (rev. ed., 1873). 

10 The same article was also construed in United States v. Arredondo, 31 U.S. 691 
(1832), a case in which Mr. Justice Baldwin, speaking for the majority of the Court, 
at least by way of dictum, anticipated the application subsequently given thereto. 

11 97 U.S. 253, at 314. 

12 32 U.S. 51, at 88. 

18 See the discussion of the whole issue by Ungoed-Thomas J. in Cheney v. Conn 
(Inspector of Taxes), [1968] 1 W.L.R. 242 (Ch. Div., 1967). 

14 See Bleckmann, Begriff und Kriterien der innerstaatlichen Anwendbarkeit vélker- 
rechtlicher Verträge, Versuch einer allgemeinen Theorie des self-executing treaty auf 
rechtsvergleichender Grundlage (1970); Waelbroeck, Traités internationaux et juridic- 
tions internes dans les pays du Marché commun, at 161 (1969); Evans, “Self-Executing 
Treaties in the United States,” 30 Brit. Yr. Bk. Int. Law 178 (1930); Freund, “Einige 
Bemerkungen zu unmittelbar anwendbaren Verträgen,” 20 Österr. Ztschr. f. öffentl. 
Recht 105, at 120 (1970); Winkler, “Zur Frage der unmittelbaren Anwendbarkeit von 
Staatsverträgen,” 83 Juristenbl. 8 at 11, 12 (1961). 


NOTES AND COMMENTS 


Was “BIAFRA” at Any Time A STATE IN INTERNATIONAL Law? 


The Nigerian civil war came to an end on Monday, January 12, 1970, 
when the Biafran Army Chief + surrendered to the Nigerian Federal Govern- 
ment in the following terms: “I Major General Philip Effiong, Officer ad- 
ministering the government of the Republic of Biafra now wish to make 
the following declaration: ... That the Republic of Biafra ceases to exist.” ? 
Implicit in this declaration is the notion that Biafra at one point existed as 
a republic; but did it ever exist as a state in international law? The term 
“state” has no exact definition, but the essential characteristics of a state in 
international law are settled. In 1948 Professor Jessup, then the United 
States Representative to the Security Council, said in advocating the ad- 
mission of Israel to the United Nations: 


We are all aware that, under the traditional definition of a State in 
international law, all the great writers have pointed to four qualifica- 
tions: first, there must be a people; second, there must be a territory; 
third, there must be a government; and, fourth, there must be capacity 
to enter into relations with other States of the world.’ 


Jessup’s statement is simply a reformulation of Article 1 of the Montevideo 
Convention of 1933 on the Rights and Duties of States (signed by the United 
States and certain Latin American countries) which provides: 


The State as a person of international law should possess the following 
qualifications: (a) a permanent population; (b) a defined territory; 
(c) government; and (d) capacity to enter into relations with other 
States.4 


As to qualification (b) it is not clear whether a fixed territory is essential 
to the existence of a state. Lauterpacht, in dealing with this problem, states 
as follows: 


The possession of territory is, notwithstanding some theoretical con- 
troversy which has gathered round the subject, a regular requirement 
of statehood. ‘Without it there can be no stable and active govern- 
ment.® 


On the other hand, the fact that the frontiers of an entity have not yet 
been definitely decided does not necessarily constitute an impediment to 


1Ọn the eve of Biafra’s surrender, Odumegwu Ojukvmu, the Biafran leader, who 
led secession, fled the country, leaving his aide to manage the affairs of state. 

2 Nigerian Consulate, New York, Jan. 15, 1970, The Nigerian Round-Up, at 3; New 
York Times, Jan. 16, 1970, p. 13, cols. 1-2. 

8 U.N. Security Council, 3rd Year, Official Records, 383d meeting 9-12 (1948). 

4 Convention on Rights and Duties of States, Dec. 26, 1933, 165 U.N. Treaty Series 
19, at 25 (1936); 28 A.J.LL. Supp. 75 (1934). 

5 Lauterpacht, Recognition in International Law 30 (1948). 
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the existence of statehood. In the case of Deutsche Continental Gas- 
Gesellschaft v. Polish State, the German-Polish Mixed Arbitral Tribunal 
said: 


In order to say that a State exists and can be recognised as such... 
it is enough that this territory has a sufficient consistency, even though 
its boundaries have not yet been accurately delimited, and that the 
State actually exercises independent public authority over that territory. 
There are numerous examples of cases in which States have existed 
without their statehood being called into doubt . . . at a time when the 
frontier between them was not accurately traced.® 


For example, Israel was admitted as a Member of the United Nations in 
May, 1949, notwithstanding the fact that its boundaries were not then 
defined with precision. Recent events show that Israel's boundaries are 
still not finally determined. It could also be inferred from Israel's situation 
that a permanent population is not necessarily essential to the existence of 
a state, since the population of a nascent state cannot be regarded as 
permar:ent if her boundaries are still undefined. 

Starke singles out qualification (d) as the most important, and interprets 
this requirement to mean that “a state must have recognized capacity to 
maintain external relations with other states.”” It would appear that 
there is no other way of acquiring this “recognized capacity” than by the 
grant of formal recognition by existing states. The question of capacity to 
enter into relations with other states thus shades into the question of the 
nascent state’s being formally recognized by other states. In other words, 
recognition forms an integral part of that factual situation which must 
manifest itself before an entity can claim to have attained statehood in 
international law. The difficulty raised by this last clause of the Monte- 
video Declaration may be illustrated by the position of Rhodesia. Rho- 
desia has a permanent population, a defined territory and a government, 
although in theory Great Britain is still deemed to be representing it in loco 
parentis. In view of Great Britain’s refusal to concede the validity of the 
unilateral declaration of independence, has Rhodesia the capacity to enter 
into relations with other states? The answer seems to be in the negative 
because no state has come forward to recognize it. In 1965 the British 
Embassy in Washington informed the Department of State that Mr. Henry 
J. C. Hooper was no longer attached to the British Embassy: 


Mr. Hooper sought to remain in the United States as an agent of the 
Department of External Services, Ministry of Information, Govern- 
ment of Rhodesia. However, since the United States considered 
Southern Rhodesia to be a territory over which the United Kingdom 


6§ Annual Digest of Public International Law Cases 11, at 15 (Case No. 5) 
(1929-30). 

7Jt is interesting to note that Sec. 4 of the Restatement, Second, Foreign Relations 
Law of the United States, requires not mere capacity to enter into international 
relations, but actual participation in international relations. This section provides that 
“state ... means an entity that .. engages in foreign relations” (emphasis added). 
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had full and exclusive authority and in no way recognized the rebel 
regime which had unilaterally declared its independence, Mr. Hooper 
could not be granted the status of its diplomatic representative.* 


The position of Biafra was different from that of Rhodesia. Although 


Biafra had a government, it was very difficult to say that it had a per- * 


manent population or a defined territory. These were the very things that 
the civil war had to decide. But, unlike Rhodesia, Biafra was recognized 
by few African states. Whenever part of an existing state breaks away to 
form another independent state, recognition is always controversial; per- 
haps that was why no country came forward to recognize Biafra until 
eleven months after secession.® That Biafra did not get recognition soon 
after secession has been ascribed to three main factors: 


the assumption by the Federal Government of the political initiative 
in the crisis following the creation of states. The Federal Govern- 
ment’s firmness in the West which resulted in Chief Awolowo’s +° 
membership of the Federal Executive Council; and the rapid and 
effective institution of the economic blocade of the East. With these 
three moves the Federal Government rapidly showed its determina- 
tion to oppose secession, a determination which led to the beginning 
of the war in July 1967.4 


The first country to recognize Biafra was Tanzania. In a press con- 
ference at the State House in Dar-es-Salaam, on April 13, 1968, Mr. 
Chediel Mgonja, Tanzania’s Minister of State for Foreign Affairs, an- 
nounced that Tanzania had decided te recognize Biafra as “an independent 
sovereign entity and a member of the community of nations.” The 
Minister then explained that with 30,000 of their number murdered in two 
major pogroms, the fears of the Easterners were genuine and deep-seated 
and that these fears were at the roct of the fanaticism with which the 
Biafrans had set up their own state and fought for it. The only way these 
fears could be eased was by recognition of their existence. After citing 
other examples of states splitting up (the Mali Federation, the United Arab 
Republic, and India before partition), he said that the Biafrans had suffered 
the same fate of rejection within their state that the Jews of Germany ex- 
perienced. He concluded. by saying that Tanzania felt obliged to recognize 
the setback to African unity which had occurred, since “only by this act 
of recognition can Tanzania remain true to her conviction that the purpose 
of Society is the service to man.” + 


8 Letter from U.S. Representative to the United Nations to the President of the 
Security Council, Feb, 28, 1966, 54 Department of State Bulletin 588 (1966). 

9 Secession was declared on May 30, 1967 (6 Int. Legal Materials 679-680 (1967)), 
and the first recognition was given by Tanzania on April 13, 1968; see below. 

10 Chief Awolowo, first Premier of Western Nigeria, is currently the leader of the 
Yorubas in Nigeria, Vice Chairman of the Federal Executive Council and Federal Com- 
missioner for Finance. 

11 Front-page comment, West Africa, May 25, 1968. 

12 New Nigerian, April 15, 1968, p. 1; 15 Africa Digest 48 (June, 1968). See also 
New York Times, April 14, 1968, p. 5, col. L l 

13 New Nigerian, loc. cit.; also West Africa, March 25, 1967, p. 395. 
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Nigeria responded by withdrawing her diplomatic representatives from 
Dar-es-Salaam and by stating that the Tanzanian decision was contrary to 
the Charter of the O. A. U. and its principle of respect for the territorial 
integrity of member countries.** 

On May 8, 1968, Gabon also announced its recognition of Biafra. In a 
statement issued after a meeting in Libreville, the Gabon Cabinet declared: 


When one thinks that hundreds of thousands of innocent civilians— 
women, old men and children—are condemned in an absolutely illegal 
struggle to pay with their lives for the right of existence recognized 
to every human being, the Gabon people and Government could not 
without hypocrisy take refuge behind the principle of so called non- 
interference in the internal afiairs of another state. 


Gabon’s recognition was followed by that of Ivory Coast on May 14, 1968. 
An announcement from Abidjan stated that Ivory Coast had recognized 
Biafra as a sovereign and independent state.1* 

On May 20, Zambia became the fourth country to recognize Biafra as 
an independent state. In a statement in Lusaka, the Zambian Government 
said: 


The indiscriminate massacre of innocent civilian population has filled 
us with horror... . The heritage of bitterness stemming from this 
hcrrifying war would make it impossible to create any basis for the 
pclitical unity of Biafra and Nigeria." 


The only other country that recognized Biafra during her short life was 
Haiti.** | 

On July 31, 1968, France apparently moved towards recognition of 
Biafra. After a Cabinet meeting, the Secretary for Information, M. Dcelle 
Theule, read a statement saying: 


Independenily of its desire to participate to the best of its ability in 
the humanitarian effort under way, the Government notes that the 
bloodshed and suffering endured by the peoples of Biafra for more 
than a year show their will to affirm themselves as a people. Faithful 
to this principle, the French Government believes that, as a result, the 
present conflict should be resolved on the basis of the right of peoples 
to self-determination and implies the undertaking of appropriate inter- 
nétional procedures.” 


Observers later speculated that the reference to “appropriate international 
procedures” meant that France might give Biafra formal recognition, but 
France never did so. 

Apart from France and Haiti, no other non-African state openly sup- 
ported Biafra. During the United States presidential campaign of 1968, 


14 15 Africa Digest 48 (June, 1968). 

15 West Africa, May 18, 1968, p. 593. See also New York Times, May 9, 1968, p. 5, 
col. 5. 

16 Tbid., May 16, 1968, p. 17, col. 7. 

17 West Africa, May 25, 1968, p. 662; see also New York Times, May 21, 1968, p. 3, 
col, 7. 18 Time, Jan. 26, 1970, p. 21. 

19 New York Times, Aug. 1, 1968, p. 3, col. 7; 15 African Digest 92 (October, 1968). 
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Mr. Nixon urged Washington to “speak out against this senseless tragedy 
and act to prevent the destruction of a whole people by starvation.” 
Ojukwu hoped that Nixon might alter United States policy and recognize 
Biafra. However, President Nixon did not extend the hoped-for recogni- 
tion.”° 

It must be noted that: 


(1) Although five countries recognized Biafra, none of the recognizing 
states established formal diplomatic relations with it. Of course, the formal 
establishment of diplomatic relations is not a necessary corollary of recog- 
nition. Hence Schwarzenberger remarks: 


Even if the existence of a State as an international person is recognized 
by another State, this does not mean that a State is bound to have 
dealings with any specific head of government of a recognized State. 
If it does so, it maintains diplomatic relations with that State; if not, 
it suspends them. ... 27 


(2) The five grants of recognition, which all appeared to be de jure in 
nature, were not prefaced by de facto recognition. 

(3) No country (including those that recognized Biafra) formally 
granted the status of belligerency to either side in the Nigerian Civil War. 
The reason would appear to be that the warfare was in the main on land, 
and foreign states were not sufficiently affected by it to induce them to take 
this course. The interests and rights of other states are more likely to be 
affected in a civil war which is wholly or largely maritime or involves the 
control of ports and adjacent waters by the secessionists than they are 
when the rebellion takes place mainly on land, as was true in the Nigerian 
situation. 


(4) Apart from humanitarian considerations clearly brought out in the 
grants of recognition by the four African countries, no other reasons were 
given by the recognizing states. But the African correspondent of The 
Times (London) has given three possible reasons for the recognition of 
Biafra by Tanzania: 


. . . President Nyerere has chosen recognition either as a means of 
forcing the federal government into peace negotiations; that he is 
deliberately picking a quarrel with the Organization of African Unity; 
or that he is acting according to suggestions from the Chinese. 

The last is not as fantastic as it sounds. There is heavy Chinese in- 
volvement in Tanzania, and although Peking has not yet taken any 
overt interest in the Nigerian conflict, the Russians have been giving 
unequivocal support to the federal government. President Nyerere’s 
move is therefore interpreted in some quarters as an attempt to em- 
barrass Moscow and, incidentally, Britain.” 


(5) The Organization of African Unity took a strong stand in favor of 
Nigeria and established a Consultative Committee of six heads of state to 


20 Time, Jan. 26, 1970, p. 21. 

21 Schwarzenberger, A Manual of International Law 33 (3rd ed., 1952); quoted in 2 
Whiteman, Digest of International Law 665 (1963). 

22 The Times (London), April 17, 1968, p. 9, col. 3. 
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look into the Nigerian situation. At the Committee’s meeting in Lagos, the 
capital of Nigeria, Emperor Haile Selassie of Ethiopia said: 


The Organization of African Unity is both in word and deed committed 
to the principle of unity and territorial integrity of its member states. 
And when this Mission was established by our organization, its cardinal 
objective was none other than exploring and discussing ways and 
means together with and the help of the Federal Government, whereby 
Nigerian national integrity is to be preserved and innocent Nigerian 
blood saved from flowing needlessly. The national unity and ter- 
ritorial integrity of member states is not negotiable. It must be fully 
respected and preserved. It is our firm belief that the national unity 
of individual African states is an essential ingredient for the realiza- 
tion of the larger and greater objective of African Unity.” 


It is interesting to note that, despite this strong statement in favor of Nigeria, 
the O.A.U. did not at any of its subsequent meetings consider the grants of 
recognition accorded Biafra by the four African states. 

(6) The United Nations did not at any time consider the Nigerian civil 
war or the statehood of Biafra. 


The Effect of the Five Recognitions Granted to Biafra 


What was the effect of the five grants of recognition to Biafra? There 
has been much discussion concerning the essential conditions that entitle a 
new state to recognition. The Institut de Droit International in its resolu- 
tion of April 24, 1936, laid down the following criteria: 


The recognition of a new state is the free act by which one or several 
states take note of the existence of a human society, politically organ- 
ized on a fixed territory, independent of any other existing state, cap- 
able of observing the prescriptions of international law and thus in- 
dicating their intention to consider it a member of the international 
community.?* 


Although these criteria are comprehensive and reasonable, it must be noted 
that in practice they are not the sine qua non for recognition. In the 
absence of a supranational ** entity exercising supreme authority, the act 
of recognition is still by and large political in nature and the prerogative 


28 Report on the O.A.U, Consultative Mission to Nigeria, at 9. 

241936 Annuaire de lInstitut de Droit International 300-301; quoted by P. M. 
Brown, “Recognition of Israel,” 42 A.J.I.L. 620-621 (1948). 

25 Various legal scholars have argued that this rule of individual recognition through 
the free choice of states should be replaced by collective recognition through an inter- 
national organization such as the United Nations. See Quincy Wright, “Some Thoughts 
about Recognition,” 44 AJ.LL. 548 (1950). Kelsen, in The Law of the United 
Nations 947 (1951), holds the view that the admission to the United Nations of a 
community not yet recognized by a Member means that the United Nations has, 
through the General Assembly and the Security Council, recognized this community ` 
as a state, since, according to Art. 4 of the Charter, only states can be admitted to 
membership. For the opposite view, see 2 Whiteman, Digest of International Law 46 
(1963), where De Visscher’s Theory and Reality in Public International Law 229-230 
(1957) is quoted: “Further, the admission of a State by the organs of the United 
Nations does not imply its recognition by the States members individually, any more 
than it entails any obligation on these members to recognize its government or to main- 
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of an independent sovereign state. Mr. Warren Austin, the American 
Representative in the Security Council, stated in reply to strong criticisms 
by the Syrian Representative of the hasty recognition of the Provisional 
Government of Israel by the United States: 


I should regard it as highly improper for me to admit that any 
country on earth can question the sovereignty of the United States of 
America in the exercise of that high political act of recognition of the 
de facto status of a State. 

Moreover, I would not admit here, by implication or by direct 
answer, that there exists a tribunal of justice or of any other kind, 
anywhere, that can pass on the legality or the validity of that act 
of my country.”6 


It is, however, submitted that this is an overstatement. As the act of 
recognition produces legal consequences °?” in the sense that it endows an 
entity with rights and duties under international law, the legality or 
otherwise of such acts of recognition must necessarily be judged in ac- 
cordance with international law. Oppenheim-Lauterpacht states: 


Governments do not deem themselves free to grant or refuse recogni- 
tion to new states in an arbitrary manner, by exclusive reference to 
their own political interests, and regardless of legal principles.” 


It is therefore legitimate to examine the legal nature of the recognition 
which was accorded to Biafra. In doing this, we shall examine the problem 
under the two principal theories as to the nature, function, and effect of 
recognition: the declaratory theory and the constitutive theory. 

According to the declaratory theory, statehood or the authority of a new 
government exists as such prior to, and independently of, recognition. 
Brierly remarks: 


[Recognition] does not bring into legal existence a state which did 
not exist before. A state mav exist without being recognized, and if 
it does exist in fact, then, whether or not it has been formally recognized 
by other states, it has a right to be treated by them as a state. The 
primary function of recogniticn is to acknowledge as a fact something 
which has hitherto been uncertain, namely the independence of the 
body claiming to be a state,?° 


The act of recognition is thus a formal acknowledgment of an established 
situation. Lauterpacht expressed the view that when a political com- 


tain diplomatic relations with it. . . . Neither Article 4 not Article 78 of the Charter 
is any authority to the contrary. The scope of these provisions is limited to institutional 
relations regulated by the Charter; in the absence of any explicit provision, they 
cannot be extended to cover the individual and strictly political relations of the States 
members.” 

28 Ambassador Austin (U.S.A.), U.N. Security Council, 3d Year, Official Records, 
294th meeting at 16 (1948); see also Bishop, Internaticnal Law, Cases & Materials 292 
(2nd ed., 1962); Brierly, The Law of Nations 140 (6th ed., 1963). 

2? Í, E. S. Fawcett, The Law of Nations 41 (1968). 

28 Schwarzenberger, Manual of International Law 73 (5th ed., 1967). 

29 1 Oppenheim, International Law 127 (8th ed., H. Lauterpacht, 1955). 

30 Brierly, op. cit. note 26 above, at 139. 

31 Starke, An Introduction to International Law 123-124 (5th ed., 1963). 
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munity has fulfilled the conditions for statehood prescribed by international 
law, states are under a duty to recognize the community as a state and 
that this duty obliges states to base their recognition policy upon the re- 
quirements of international law, rather than upon their own national in- 
terests.2* It follows from this view that the validity of any declaration of 
‘recognition depends on whether or not the entity has fulfilled the require- 
ments of statehood in international Jaw. Schwarzenberger states that “The 
purpose of recognition is to endow the new entity with capacity, vis-d-vis 
the recognising State, to be a bearer of rights and duties under international 
law and participate in international relations on the footing of international 
law.” 3 If an entity does not fulfill all the factual conditions of statehood 
as required by international law, a declaration of recognition by a state is 
invalid, and any consequential participation by the new entity in inter- 
national relations cannot be on the footing of international law. A clear 
example of an illegal and thus invalid recognition is where the act of 
recognition is premature and thus an unwarranted interference in the 
affairs of another state.*4 In this connection, Brierly has laid down these 
guiding principles: 


It is impossible to determine by fixed rules the moment at which 
other states may justly grant recognition of independence to a new 
state; it can only be said that so long as a real struggle is proceeding, 
recognition is premature, whilst, on the other hand, mere persistence 
by the old state in a struggle which has obviously become hopeless is 
not a sufficient cause for withholding it.* 


In an attempt to solve this important problem, Lauterpacht offers the 
following suggestions: 


in the case of communities aspiring to independent statehood sub- 
sequent to secession from the parent State, the sovereignty of the 
mother country is a legally relevant factor so long as it is not 
abundantly clear that the taal government has lost all hope or 
abandoned all effort to reassert its dominion. It is a self-deception to 
assume that a difficult problem has been solved by such statements as 
the one that the Latin American Republics existed as States as soon as 
they became independent of the mother country. For the question of 
actual independence is not one capable of any easy or automatic 
answer. A temporary success resulting in such independence would 
not, so long as there exists a reasonable prospect of the mother country 
reasserting her authority, justify in law the recognition of statehood. 
The same applies to the assertion that the American Confederacy 
during the Civil War was, as it claimed to be, a State because it 
“existed”! 3 . . 


Judged by these rough but by no means infallible tests, the recognition 
of Biafra by Tanzania, Gabon, Ivory Coast, Haiti, and Zambia would 


82 Lauterpacht, op. cit. note 5 above, at 6. This view is well summarized in Fried- 
mann, Lissitzyn, and Pugh, op. cit. note 8 above, at 165, 

88 Schwarzenberger, op. cit. note 28 above, at 73. 

34 Briggs, “Recognition of States,” 43 AJ.I.L. 113-121 (1949). 

85 Brierly, op. cit. note 26 above, at 138. 

36 Lauterpacht, op. cit. note 5 above, at 45-46. 
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appear to be unjustifiable and illegal in that at the time of recognition 
“a real struggle” was still proceeding," and it was not “abundantly clear 
that the lawful government has lost all hope or abandoned all effort to 
assert its dominion.” ** In other words, the recognition given to Biafra was, 
in the circumstances, premature, thus “constituting a tortious act against the 
lawful government [of Nigeria] and thus a breach of international Jaw.” * 

According to the constitutive thecry, it is the act of recognition alone 
which creates statehood. This theory has some inherent difficulties. First, 
it is capable of creating an international monster in that “the status of a 
state recognized by state A, but not recognized by state B, and therefore 
apparently both ‘an international person’ and ‘not an international person’ 
at the same time would be a legal curiosity.”*° The second difficulty is 
more substantial How many recognitions will be sufficient to constitute 
an entity a state in international law? There are at present over 120 in- 
dependent states in the world. Should all these states recognize an entity 
before it becomes a state? Or will fifty percent or more of the number 
be sufficient? It may even appear that certain weight may have to be 
given to the recognition by the big Powers, such as the United States, the 
Soviet Union, Great Britain, China and France. As a result of these 
formidable difficulties, it would be difficult under this theory to conclude 
that recognition by only five small states was sufficient to constitute Biafra 
an independent nation. 

As it has been shown above, it is very difficult to justify the existence of 
Biafra as a state under either theory, as it would appear that it received 
only premature recognition “which an international tribunal would de- 
clare not only to constitute a wrong but probably also be in itself invalid.” 4 
It is conceded that there are no clearly established customary or conven- 
tional rules of international law governing premature recognition; but, as 
shown above, it seems that the preponderance of juristic opinion is that 
premature recognition is wrong and illegal in international law. This 
juristic opinion cannot be lightly dismissed in view of Article 38(d) of the 
Statute of the International Court of Justice, which enjoins the Court to 
apply as a secondary source of law “the teachings of the most highly 
qualified publicists of the various nations, as subsidiary means for the 
determination of rules of law.” 

In the circumstances, it is difficult to establish that Biafra attained state- 


hood in international law. 
Daviw A. IjJaraye * 


37 Brierly, op. cit. note 26 above, at 138. 

88 Lauterpacht, op. cit. note 5 above, at 46. 

39 Higgins, The Development of International Law Through the Political Organs of 
the United Nations 138 (1963). See also 1 Hyde, International Law 153 (2nd ed., 
1945): “The according of recognition to a country still in the throes of warfare 
against the parent State . . . constitutes participation in the conflict. It makes the 
cause of independence a common one between the aspirant for it and the outside 
State. Participation must be regarded as intervention, and therefore essentially 
antagonistic to that State.” | 

40 Brierly, op. cit. note 26 above, at 138. 4 Lauterpacht, op. cit. note 5 above, at 9. 

° LL.B. (Hull); LL.M. (London); Lecturer in Law, University of Ife, Nigeria. 
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RESOLUTION OF THE BAHRAIN DISPUTE 


The powers and prerogatives of a United Nations Secretary General are 
not so certainly established that an occasion ought to pass unapplauded on 
which the exercise of the Secretary General’s good offices contributes to 
the settlement of a deep-rooted international dispute. Even where the 
good offices mission consists mainly of ascertaining and pronouncing a 
state of national sentiment which is not really in doubt but which the 
parties to a dispute have publicly agreed to use as the basis for settlement, 
the occasion may constitute an institutional precedent worthy of at least 
honorable mention. So it is with the recent settlement of the long-standing 
controversy between Iran and the United Kingdom over the status of 
Bahrain, a small group of islands lying in the Persian Gulf about midway 
between Saudi Arabia and the Qatar peninsula. 

At its roots the dispute involved a challenge by Iran to the legitimacy 
under international law of the British Protectorate over Bahrain. The 
challenge focused upon a series of agreements entered into by the British 
Government with the sheikhs of Bahrain beginning in 1820, upon which 
the legal basis of the protectorate ultimately rested. Iran (Persia) for many 
years claimed that, except during a period of Portuguese occupation of 
the islands from 1507 to 1622, Bahrain historically formed an integral part 
of Persia, a contention which Great Britain maintained was without his- 
torical support. The parties have differed, too, in their perception of the 
facts and legal effects of hostilities in 1783 between Persian troops and 
Utubi Arabs, whose ruling family, the Al-Khalifahs, are the ancestors of 
the present sheikhs of Bahrain. It appears that the Persian troops were 
defeated and driven from the islands, a circumstance which the British 
treated as ending Persia’s only modern period of rule over Bahrain and 
establishing the independence of the sheikhdom. The position of Iran was 
that the fighting constituted no more than a local rebellion, in no way 
diminishing Persia’s sovereignty or establishing the sheikhs’ right to enter 
into international agreements in defiance of the rightful sovereign, Persia. 
To Iran, only the British protectorate itself prevented the exercise of 
this sovereignty.* 

Whatever may be the merits of the respective claims, the controversy 
simmered for over a century and then in recent years has been caught up 


1The positions of the two governments were set forth in detail on several 
occasions, See, for instance, the letters addressed to the Secretary General of the 
League of Nations by the then Persian Government on Aug. 2, 1928 (Official Records 
of the League of Nations, September, 1928, pp. 1380-1363), and by the British Gov- 
ernment on Feb. 18, 1929 (ibid., May, 1929, pp. 790-793). For an account of the 
status of Bahrain, see Khadduri, “Iran’s Claim to the Sovereignty of Bahrayn,” 45 
A.J.LL. 831-647 (1951). 

Iran’s claim became important as an internal political matter. In November, 1957, 
a bill making Bahrain the fourteenth Province of Iran, giving Bahrain the right to 
return a deputy, was introduced into the Majlis, Iran’s national assembly. See the 
Report of the Personal Representative of the Secretary General in Charge of the Good 
Offices Mission, Bahrain (referred to hereinafter as the “Bahrain Report” and “Mr. 
Winspeare’s Report”), U.N. Doc. S/9772 (April 30, 1970), at p. 5. 
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in a growing Persian Gulf rivalry between Iran and her Arab neighbors.’ 
With the eventual withdrawal of British forces from the Gulf becoming 
inevitable, Bahrain for numerous reasons could hardly have missed being 
a bone of contention between the littoral rivals, especially Iran and Saudi 
Arabia. Consider merely these few factors: First, the islands have served 
prominently as headquarters for the British position in the Gulf. It is 
from Bahrain that the British Political Resident has co-ordinated the 
activities of British advisers in Bahrain, Qatar, Abu Dhabi, Dubai and the 
Consul General in Muscat and Oman.’ Second, notwithstanding Iran's 
historical claim, Bahrain lies some 150 miles across the Gulf from Ivan, 
a far greater distance than from nearby Qatar and Saudi Arabia. While 
Bahrain’s history as a trading and entrepôt center has produced a number 
of descendants of non-Arab transients among its population of approxi- 
mately 200,000, the majority of Bahraini are of Arab stock.* Third, oil was 
discovered in Bahrain in the early 1930s. Alhough its reserves are of 
nothing like the magnitude known to exist in other Gulf states, a refinery 
built just before World War II, having a capacity of 250,000 barrels a day, 
processes crude oil piped undersea from Saudi Arabia.” 

Not surprisingly, therefore, the turning point in the Bahrain dispute 
came with the announcement early in 1968 of the British Government’s 
decision to withdraw its forces from the Gulf. Whether in the process the 
British Government was able to offer Iran some inducement to relinquish 
its claim to Bahrain is, of course, only for speculation. However, there 
seems no reason to doubt that Iran and the United Kingdom had arrived 
at some understanding between themselves before they brought the 
Secretary General into the picture. 

The first public signal of the eventual accord came on January 4, 1969, 
when the Shah of Iran, speaking at a press conference in New Delhi, for 
the first time publicly renounced the use of force as a means of reuniting 
his country with Bahrain and offered to accept the will of the people 


2 One of the ways, subtle but revealing, in which this rivalry manifests itself is 
the effort being made by Arab states, and those whose interests lie with them, to sub- 
stitute the term “Arabian Gulf’ for tke traditional designation, “Persian Gulf.” The 
Bahrain Report calls it the Persian Gulf and it is so referred to herein. However, one 
increasingly sees “Arabian Gulf” (as well as “The Gulf,” a term Iran considers to be 
a pro-Arab substitute for the historic name) used in the literature of, for example, a 
number of oil companies active in the Middle East. 

Several recent magazine articles survey the rivalry in depth and in perspective. 
The Economist, Oct. 31, 1970, at pp. 48 ef seq., contains a special section on Iran. 
Inter Play for September, 1970, has three comments on the Persian Gulf scenario: 
Nasmyth, “If the British Leave the Gulf...” (at p. 4); Cottrell, “A New Persian 
Hegemony?” (at p. 9); and Dammann, “Saudi Arabia’s Dilemma” (at p. 16). 

3 See Cottrell, loc. cit. at p. 9. 

4 See the Bahrain Report, at p. 6. 5 Ibid. at p. 7. 

e Alvin J. Cottrell, Director of Research at the Center for Strategic and Interna- 
tional Studies at Georgetown University, suggests in a recent article, note 2 above, that 
the Bahrain settlement may have involved British co-operation in resolving in Iran’s 
favor claims by Iran to certain islands, located inside the Gulf at the mouth of the 
strategic Strait of Hormuz, which are also claimed by British-protected sheikdoms. 
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of Bahrain as to its future status. This commitment was coupled with two 
warnings: one, that the British evacuation had to be genuine, not a pre- 
tense for continued British control of Bahrain under some new arrange- 
ment; two, that Iran would not tolerate Britain’s turning over Bahrain to 
“other people at Iran’s expense.”7 These warnings may have been in- 
tended less for the United Kingdom, which one must expect had already 
assured the Shah on these accounts, than for the Shah’s own subjects. The 
Bahrain dispute was not taken lightly in Iran, and the Shah’s offer to leave 
the future status of Bahrain to the will of the Bahraini people could not 
have seemed likely to advance Iran’s claim. The Shah’s own political 
insight on the outcome of self-determination for Bahrain seems clearly 
implicit in the following excerpt from his remarks: 


[First of all, it is against our principle[s] to use force in order to 
reattach this land to ours, and secondly, what would be the use of 
getting, securing, a land when the people of that territory or that 
country would be against you? ... [I]t would be occupation. In 
occupation you have got to watch for the safety of your occupation 
troops. All the time, soldiers must patrol streets, being exposed to 
shots of snipers or grenade throwing people. . . .So, it is against our 
principles and philosophy and I think it is not even intelligent to try 
to occupy a land against the will of its people.® 


The Shah’s remarks were interpreted as a public renunciation of Iran’s 
claim. Officially, however, this awaited the formal determination of the 
wishes of the Bahraini people. It is in this context that the good offices 
of the Secretary General became a graceful means for resolving the Bahrain 
dispute. 

Discussions were held among the two governments’ respective U.N. 
Permanent Representatives and the Secretary General, in the course of 
which the latter agreed to exercise his good offices, provided the two parties 
could mutually agree upon terms of reference.® This accomplished, on 
March 9, 1970, the Government of Iran formally requested the Secretary 
General “to exercise your good offices with a view to ascertaining the true 
wishes of the people of Bahrain with respect to the status of the islands by 
appointing a Personal Representative to carry out the mission.” 11 


T The text of the interview given by the Shah has been made available by the 
Iranian Mission to the U.N. The only report of the interview the writer has come 
across in a Western newspaper is a summary which appeared in the Late London 
Edition of The Times, Jan. 7, 1969, at p. 4. 

8 Text supplied by the Iranian Mission, note 7 above. 

9 See Note by the Secretary General Announcing the Good Offices Mission, Bahrain, 
U.N.Doe. 8/9726 (March 28, 1970), at p. 2. 

19 The terms of reference as agreed by the parties were: 

“Having regard to the problem created by the differing views of the parties con- 
cerned about the status of Bahrain and the need to find a solution to the problem in 
order to create an atmosphere of tranquillity, stability and friendliness throughout the 
area, the Secretary-General of the United Nations is requested by the parties con- 
cerned to send a Personal Representative to ascertain the wishes of the people of 
Bahrain.” See the Bahrain Report, at p. 3. 

11 U.N.Doc. S/9726, at p. 2. 
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In due course, the proposal was formally accepted by the United King- 
dom and by the Secretary General who, on March 20th, announced the 
mission and his designation of Vittorio Winspeare Guicciardi, Under 
Secretary General and Director General of the United Nations Office at 
Geneva, as his Personal Representative? The parties left to the Secretary 
General the precise method to be employed in fulfilling the mission’s pur- 
pose, agreeing to bear between them all of its costs. They also took the 
unusual step of agreeing in advance to accept the Secretary General's 
findings, provided that they were endorsed by the Security Council.“ 

The good offices mission was carried out without fanfare and without 
evoking serious discord. There were no disturbances in Bahrain or else- 
where, and Mr. Winspeare and his staff were able to spend three fruitful 
weeks in Bahrain consulting with virtually all Bahraini who wished to be 
heard either in a representative or an individual capacity. In late April 
Mr. Winspeare’s Report was circulated to members of the Security Council, 
and on May llth, less than two months after formal establishment of the 
mission, its findings were unanimously endorsed by the Council! As 
expected, Mr. Winspeare concluded that “the overwhelming majority of 
the people of Bahrain wish to gain recognition of their identity in a fully 
independent and sovereign State free to decide for itself its relations with 
other States.”** Following the Council’s endorsement of the Report’s 
findings, Iran formally renounced her claim to Bahrain." 

Coming as it does on the eve of the terminaiion of British hegemony in 
the Gulf, the immediate effect of the settlement of the Bahrain dispute is 
to remove the question mark long drawn over the islands’ future by the 
Iranian claim, as well as to remove a source of irritation from Jran’s rela- 
tions with the United Kingdom and Saudi Arabia. From the standpoint 
of the development of the office of the Secretary General as a peace- 
keeping institution, however, the success of the Bahrain mission is worthy 
of tribute in its own right, especially since the Bahrain dispute bears a 
striking resemblance to others still unsettled and potentially dangerous. As 
a precedent, then, the way in which the mission was conducted is note- 
worthy, as are a few reservations expressed during the Security Council 
debate. 


The Good Offices Mission 


The Secretary General instructed Mr. Winspeare “to seek such infor- 
mation, make such inquiries and hold such consultations with the people 
of Bahrain, leaders of organizations, societies, institutions and groups, 
ordinary citizens and other persons as in [your] judgment might be useful 


12 Ibid. at p. 3. 13 Ibid. 

14 The draft resolution appears as U.N.Doc. S/RES/278 (May 11, 1970). The 
Security Council debate appears as U.N.Doc. S/PV/1536 (May 11, 1970). 

15 Bahrain Report, at p. 13. 

16 See Introduction to the Report of the Secretary General on the Work of the 
Organization, U.N.Doc. A/8001/Add. 1 (Sept. 14, 1970), at par. 13. 
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in fulfilling [your] assignment.”** To this end Mr. Winspeare was given 
a list of organizations and institutions in Bahrain from which he could 
select “those bodies providing the best and fullest cross-section of opinion 
among the people of Bahrain.” 

The mission was able to take advantage of Bahrain’s small population 
and the fact that nearly all Bahraini live on three islands, the largest 
of which—Bahrain Island—contains the capital of Manama and is con- 
nected to the other two by, respectively, a bridge and a causeway. All 
important towns and centers and nearly all the outlying villages were 
within ter: miles of the mission’s offices in Manama, and good communi- 
cations ensured easy access to and from most populated areas. 

Upon his arrival and again a week later, Mr. Winspeare announced 
through the local news media the nature and scope of his mission, draw- 
ing attention to the terms of reference by which it was to be guided and 
adding his assurances of ready and free access to the mission to all who 
wished “to express their views on the question at issue freely, in private 
and in confidence.” Consultations with representatives of groups began 
by appointment on the afternoon of Mr. Winspeare’s arrival. However, 
the majority of individuals came after publication of the reminder when 
nearly a week was set aside to receive them. The original list of organi- 
zations and institutions which had been made available to the Secretary 
General was expanded to include a number of additional “clubs” and 
professional groups, to the extent that in his Report Mr. Winspeare ob- 
served that to the best of his knowledge the final list included the names 
of all associations and organized groups in Bahrain. 

Mr. Winspeare decided not to be selective but to receive representa- 
tives of all organizations listed, since the representatives themselves, as 
well as the organizations they represented, appeared to offer a good cross- 
section in age, activity, status and geographical distribution. He con- 
ducted all consultations personally, assisted by the mission’s interpreter 
and the rest of his staff of five. In doubtful cases, proof of Bahraini 
nationality was required. Names, however, were recorded only when 
voluntarily offered. All were asked to give their age, profession, and 
place of residence. 

To fill the few gaps remaining in the coverage of the inhabited parts 
of Bahrain, Mr. Winspeare visited several villages, in each one meeting 
with the mukhtar (village head), or his representative, and assembled 
members of the community. He also visited certain organizations whose 
representa‘ives had already been to see him, to establish to his own satis- 
faction that the views presented were those of the membership as a whole. 

As noted earlier, although the majority of Bahraini are of Arab stock, 
Bahrain has long had a significant number of non-Arab transients (Iran- 
ians, Indians, Pakistanis, Africans and others) many of whose descendants 
have been assimilated. Integration, including intermarriage, was made 


17 Bahrain Report, at p. 3. The description which follows of the Bahrain mission 
and its findings is drawn primarily from the Bahrain Report. A brief summary of the 
mission’s wark appeared in the New York Times, May 3, 1970. 
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easy in the case of Bahrainis of Iranian extraction by their common faith 
in Islam. 

Despite the diversity of the population, almost all replies received by 
Mr. Winspeare by every method of inquiry had these common denomi- 
nators: 


First, they gave credit to the Governments concerned for asking 
the Secretary-General to use his good offices and were explicit in hop- 
ing that the cloud of the Iranian claim would be removed once and 
for all. This was never accompanied by the slightest bitterness or 
hostility towards Iran. On the contrary the wording of the terms of 
reference was used spontaneously to express the wish of all for 
tranquillity, stability and friendliness in the area. Once the question 
of the claim had been settled closer relations with other States in the 
Gulf, including of course Iran, were expected to follow. 

Secondly, the Bahrainis . . . were virtually unanimous in wanting 
a fully independent sovereign State. The great majority added that 
this should be an Arab State.1® 


Marginal to these common characteristics, a variety of viewpoints were 
expressed, none of which, Mr. Winspeare concluded, could be said to con- 
stitute a trend. Some voices were heard in favor of a special relationship 
with Iran—failing acceptance of the Iranian claim—as a means of guaran- 
teeing the independence of Bahrain and for its protection. Others wished 
for the same reason that the existing special relationship with the United 
Kingdom should continue. Isolated individuals expressed support for 
union or association with Iran, and among the few written communications 
received there were instances of similar opinions. 

Mr. Winspeare found no sectarian differences on the point at issue, and 
only a slight difference in emphasis between the views of urban and rural 
Bahrainis (the urban population seeming more keenly aware of the Iranian 
claim and consequently more explicit in wishing a settlement, the repre- 
sentatives of rural communities concentrating almost exclusively on their 
own Arab identity and the “Arabism” of Bahrain). A more pronounced 
awareness of distinctively Bahraini identity was found among the better 
educated. Among the professions, the important trading community showed 
particular interest in the removal of the obstacle represented by the Iran- 
ian claim as a means of improving external relations, not least with Iran. 
Age was evidently of no significance, although a large majority of the 
population is under the age of thirty. Ethnically, the most noticeable 
difference was that, among Bahrainis of Iranian descent, there were a 
number whose wish for an “independent, sovereign State” was qualified 
by the deliberate omission of “Arab.” 


U.N. Fact-Finding and the Réle of the Secretary General 


The good offices mission is a somewhat out-of-the-ordinary example 
of fact-finding, an institution which, insofar as it relates to the peaceful 


18 Bahrain Report, at p. LI. 
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settlement of international disputes, developed in modern times from the 
Hague Conventions of 1899 and 1907. 

Among U.N. organs, the General Assembly has established by far the 
largest number of fact-finding bodies. Two of these—the Panel for In- 
quiry and Conciliation and the Peace Observation Commission—were set 
up on a permanent basis.2® The Security Council has also established 
fact-finding bodies on a number of occasions, as have other U.N. organs 
and international organizations.”° 

Most prominently in connection with the situation in Cyprus, but at 
other times as well, the Secretary General has appointed his own fact- 
finding missions. One somewhat similar to the Bahrain mission was estab- 
lished at the time of the dispute concerning the wishes of the people of 
Sabah (North Borneo) and Sarawak in 1963, prior to the establishment 
of the Federation of Malaysia.” 

The Secretary General's authority to appoint fact-finding missions is 
not explicitly recited in the Charter. However, Article 99 confers upon 
him a right to bring to the attention of the Security Council “any matter 
which in his opinion may threaten the maintenance of international peace 
and security.” By necessary implication, it is argued, this right carries 
with it broad discretion to conduct inquiries and to engage in informal 
diplomatic activity with respect to such matters.” If the Bahrain mission 
may be said to afford a precedent under Article 99, the office of the Secre- 
tary General has scored a quiet triumph of considerable proportion. 

During the debate which followed the Security Council’s adoption of 
the draft resolution endorsing the Bahrain Report, several Council mem- 
bers sought to ascribe the Secretary General’s action to Article 33, para- 
graph 1, af the Charter. This provision entitles the parties to any dispute 
the continuance of which is likely to endanger the maintenance of inter- 
national peace and security to use any peaceful means of their choice to 
resolve it. If the Bahrain mission constitutes solely an Article 33 opera- 
tion, its success as a precedent seems more limited. 

The Soviet Union took the opportunity to sound its familiar fugue that 
the Charter requires that all decisions on matters connected with action 
by the United Nations relating to the maintenance of international peace 


19 The Panel for Inquiry and Conciliation was established on April 29, 1949, under 
Res, 268 D (III), entitled Study of Methods for the Promotion of International Co- 
operation in the Political Field, based upon the Report of the Ad Hog Political Com- 
mittee. The Peace Observation Commission was established on Nov. 3, 1950, under 
the Uniting for Peace Res. 377 B (V). See Report of the Secretary General on 
Methods of Fact-Finding, 20 U.N.G.A.O.R. Annexes, Agenda Items Nos. 90 and 94, 
U.N.Doc. A/5694 (1965), pars. 156 and 158. 

20 See Kerley, “The Powers of Investigation of the United Nations Security Council,” 
55 A.J.LL. 892 (1961); and Plunkett, “U.N. Fact-Finding as a Means of Settling 
Disputes,” 9 Va. J. Int. Law 154 (1969). 

21 See Report of the Secretary General on Methods of Fact-Finding, note 19 above, 
at pars. 313-328. 

22 See, for example, Servant of Peace: A Selection of the Speeches and Statements of 
Dag Hammarskjold 335 (1962); and Schwebel, “The Origins and Development of 
Article 99 of the Charter,” 28 Brit. Yr. Bk. Int. Law 371 (1951). 
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and security—including action by the Secretary General—must be taken 
by the Security Council. In a quick response to the announcement of the 
Bahrain mission, the Soviet Union objected, inter alia, to the assertion 
by the Secretary General that actions such as his have become customary 
in United Nations practice. This could not serve to justify them, in the 
Soviet view, since such “illegal practice was forced upon the United 
Nations in the past by certain Powers contrary to and in violation of 
the Charter.”?* 
It is interesting to recall at length the Secretary General’s reply: 


... From time to time, as in the present case affecting Bahrain, Mem- 
ber States of the United Nations approach the Secretary-General di- 
rectly asking for the exercise of Lis good offices on a delicate matter. 
They explain that they do so because they feel that a difference be- 
tween them may be capable of an amicable solution if dealt with 
at an early stage quietly and diplomatically and, therefore, it would 
be inadvisable to take the particular matter before the Security Coun- 
cil or to consult its members individually on it. They express the 
wish to have the matter worked out through the good offices of the 
Secretary-General on a completely confidential basis. In all such 
cases the Secretary-General, naturally, examines the proposals carefully. 
If these proposals are fully consistent with the principles and purposes 
of the United Nations Charter, and if they in no way impinge upon 
the authority of the Security Council or any other organ of the United 
Nations, he unavoidably feels obligated to afford the Member States 
the assistance in the manner requested. To do otherwise, would be 
to thwart a commendable effort by these Member States to abide by 
a cardinal principle of the Organization, namely, the peaceful settle- 
ment of disputes. 

In the case in question, the good offices mission is engaged only 
in a fact-finding exercise. The facts found will, in due course, be 
presented to the Security Council in the form of a report from the 
Secretary-General. Any substantive action would be taken at that 
time and only by the Security Council.*4 


The Secretary General's explanation of his rôle in the Bahrain dispute was 
echoed during the Security Council debate by several delegates. Two 
of these, for different reasons, were anxious to establish the uniqueness of 
the Bahrain mission. Ambassador Kosciusko-Morizet of France explained 
his affirmative vote by saying that the Bahrain mission was appropriate in 
the circumstances because the parties to the dispute, pursuant to Article 
33, paragraph 1, found it to their mutual interest to settle it that way. 
In the view of the French Government, the agreement of Iran and the 
United Kingdom, not Mr. Winspeare’s findings or their endorsement by 
the Security Council, determined Bahrain’s future status.® 


23 Letter dated April 3, 1970, from the Permanent Representative of the U.S.S.R. to 
the United Nations addressed to the President of the Security Council, U.N.Doc. 
S/9737 (April 4, 1970). 

24 Letter dated April 6, 1970, from the Secretary General to the President of the 
Security Council, U.N.Doc. 8/9738 (April 6, 1970). The Secretary General had 
previously set forth his position in a letter to the Security Council which appears as 
U.N.Doc. $/9055 (March 7, 1969). 

26 U.N.Doc. S/PV/1536, at pp. 67-70. 
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Ambassador de Pinies of Spain, presumably with Gibraltar in mind, took 
a different tack. He was concerned that the British position in Bahrain, 
which he characterized as that of a protecting Power, be distinguished 
from one involving only an administering Power. Whether one regarded 
Bahrain as a sovereign state with which the United Kingdom had special 
treaty relations or as an integral part of Iran, the Spanish Ambassador con- 
tended, the dispute did not involve a case of decolonization, since Bahrain 
was not a non-self-governing territory to which Article XI of the Charter 
should apply.”¢ 


Conclusion 


Whether the Secretary General’s rôle in the settlement of the Bahrain 
dispute may prove to have been major or secondary, the success of the 
mission undoubtedly affords what the Secretary General has called “a 
striking example” of how the good offices of the Secretary General can be 
used for the peaceful settlement of international disputes. Somewhere, 
one might even hope, there exists another controversy settlement of which 
has been made more probable by the precedent established in the Bahrain 
dispute. 

EDWARD GORDON 


TRANSFER OR RECOGNITION OF SOVEREIGNTY-—SOME EARLY PROBLEMS 
IN CONNECTION WITH DEPENDENT TERRITORIES 


When the Low Countries declared their independence in 1581, the first 
important problem of recognition arose.t Although France and England 
concluded treaties with The Netherlands,? they did not accept them as 
sovereign states. This could be seen especially in the treatment of their 
ambassadors, who were not received on an equal footing and were not 
given the title of “Excellency.”* Spain recognized the States General as 
“Pais, Provinces ¢ Etats libres, sur lesquels ils ne prétendent rien” in the 
Armistice of 1609.4 Spain had proposed to include a clause in the Armis- 
tice stating that she would negotiate with The Netherlands as “des peuples 
libres,” but saving all her rights until a peace treaty would be concluded. 
The Netherlands did not accept this. When The Netherlands complained 
later that the Archdukes of Brabant claimed the title “Count of Holland,” 


28 Ibid. at pp. 33-36. 

t The declaration of independence is to be found, for instance, in Reibstein, Völker- 
recht, Eine Geschichte seiner Ideen in Lehre und Praxis, Bd. 1, 1958, pp. 369 et seq. 

2 For instance, the alliance against Spain concluded in 1596, Recueil des Traitez de 
Paix ete. faits par les Rois de France, Vol. 5, 1693 (no pages, chapter “Avec la 
Hollande”). 

8 Comp, F. C. Moser, Kleine Schriften zur Erläuterung des Staats- und Völkerrechts, 
Vol. 2, 1752, pp. 246 et seq., 251: “Les Hollandais . . . ne voulant pas, que leur 
Députez y parussent autrement que comme des Ambassadeurs d’une Republique Sou- 
veraine, égaux à ceux des autres Souverains.” 

4 Op. cit. note 2 above. 
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it was declared that the Armistice left the rights of each side untouched." 
It was not before 1648 that Spain recognized their sovereignty.® The 
Emperor decided in 1646 that the ambassadors of The Netherlands should 
not be called “Excellency” as long as Spain did not grant them this title,’ 
presupposing, it seems, that the sovereignty of Tae Netherlands could only 
be transferred to them by Spain. 

The same problem arose more sharply in connection with the formal 
recognition of the Swiss Confederacy in the articles of the Peace of West- 
phalia. While the quality of the Swiss cantons as subjects of international 
Jaw was not in doubt even much earlier,’ the necessity of formal recog- 
nition was felt, since the Reichskammergericht in 1631 held that it had 
jurisdiction over the City of Basle. It was not clear at first if the recog- 
nition meant only exemption from the sovereignty of the Empire, which 
could be withdrawn, or the recognition of sovereignty.1° The view that 
the Swiss were fully sovereign prevailed, but writers queried whether 
this sovereignty was transferred from the Empire? If sovereignty was 
derived from the Empire, it could be argued that some link still existed. 
J. J. Moser found that view unacceptable because the confederation had 
attained sovereignty by itself.1* It is interesting to see that nowadays a 
similar question troubled some of the countries which became independent 
on the basis of a British statute. The necessity of breaking every possible 


5 Comp. Histoire des Traitez de Paix et autres Negociations du dix-septième Siecle, 
Vol. 2, 1725, pp. 60, 63. 

6 Art. I of the treaty of Jan. 30, 1648, states: “Premierement declare ledit Seigneur 
Roi & reconnait que lesdites Seigneurs Etats Generaux des Pays-Bas Unis . . . sont 
libres & Souverains Etats . . . sur lesquels le dit Seigneur Roy ne pretend rien.” 
Schmau8, Corpus Juris Gentium Academicum ... Vol. 1, 1730, p. 615. 

TE. C. Moser, loc. cit, pp. 256 et seq. 

8 The Confederacy had concluded treaties with many European Powers; for the 
treaties with France comp. Recueil, note 2 above. For the quality of subjects of 
international law held by the states of the Holy Roman Empire, Knubben, Die Sub- 
jekte des Vélkerrechts, p. 63 (1928). 

®J. J. Moser, Die gerettete völlige Souverainete der Jéblichen Schweitzerischen 
Eydgenossenschaft, 1731, (with official correspondence). 

The Reichskammergericht was the highest court of the Holy Roman Empire, having 
jurisdiction inter alia to review acts of the Princes to determine their conformity with 
imperial laws. 

10 The wording of Art. VI of the Treaty of Osnabrück and $61 of the Treaty of 
Münster was that the Swiss cantons are “ir possessione vel quasi plenae libertatis et 
exemptionis ab Imperio.” Zeumer, Quellersammlung zur Geschichte der Deutschen 
Reichsverfassung in Mittelalter und Neuzeit, pp. 415, 437 (2nd ed., 1913). For the 
possible interpretations, J. J. Moser, loc. cit., pp. 22 et seq. 

11J, J. Moser, loc. cit, p. 28; Vattel, Le Droit des Gens, Vol. 1, $202 (Edition 
Paris, 1838, p. 219). 

12J, J. Moser, loc. cit., p. 49, where it is stated that Schurzfleisch was of this opinion. 

13 Loc. cit, p. 49; “... da wir... gehdret . . . daß die Eydgenossen ihre Sou- 
veraineté niemand als sich selbsten haben wollen zu dancken haben und daß sie von 
dem Reich nichts weiters verlangt, als sie cafiir zu erkennen, wer sie schon so lange 
Zeit seyn,” 
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link by violating provisions of this statute or of the constitution based 
thereon was felt by India and Ghana. 

If it is correct that the Swiss Confederacy had acquired sovereignty by 
itself, it might have been possible for third states to recognize that sover- 
eignty before the mother country had done so. But even around and 
after 1648, state practice did not go so far. When Portugal declared her 
independence from Spain in 1641, treaties were concluded with her but 
she was not treated as fully sovereign. When Portugal tried to send 
ambassadors to the Westphalian Peace Conference, she was unable to 
obtain passports for them, being permitted to attach only representatives 
to the ambassadors of France, Sweden and The Netherlands. Even after 
the treaty with Spain in 1668, there were doubts about the sovereignty 
of Portugal because Spain had not formally renounced her rights to that 
country.*® 

It is well known, of course, that in connection with the French recog- 
nition of the United States, the possibility of third states recognizing a 
de facto independent country before the former sovereign had done so 
was fully argued between Britain and France.” Both views received sup- 
port in the literature. The German author, von Steck, held it unlawful to 
recognize a seceded province before the mother country had done so, 
since the independence could only be validated and legalized through the 
recognition and renunciation of the mother country. He therefore con- 
sidered the recognition of the United States by France to be illegal.” 
J. J. Moser, on the other hand, took the position that third states could 
grant recognition before the mother country extended it.2? Around 1820 
the literature of mternational law had accepted the view of J. J. Moser, 
provided effective independence was achieved by the dependency. Al- 


14 Comp. Fawcett, The British Commonwealth in International Law 92 e seq. 
(1963), and Wheare, The Constitutional Structure of the Commonwealth 89 et seq. 
(1960). 

15 Treaties with France, The Netherlands, Sweden and England of 1641 and 1642 
will be found in Collecgao dos Tratados, Convengoes, Contratos (issued by Portugal), 
Vol. 1 (1856), pp. 16, 24, 50, 82; Histoire des Traitez de Paix et autres Negotiations 
du dix-septieme Siècle etc., Vol. 2 (1725), pp. 573 et seq. 

16 Loc. cit, pp. 575 et seq.: “Il parait que ce Traité ne mettait point le Royaume 
de Portugal en une sureté entière de son état, puisque le Roi d’Espagne n'y renoncait 
point formellement aux droits & prétentions qu'il avait sur cette couronne, ainsi 
qu’on a accoutumé de faire en ces rencontres.” 

17 Charles de Martens, Causes célébres du droit des gens, Vol. 3 (2° éd., 1859). 

18 J, C. W. von Steck, “Versuch von Erkennung der Unabhängigkeit einer Nation 
und eines Staates,” in Versuche über verschiedene Materien politischer und rechtlicher 
Kenntnisse, pp. 49-553 (1783). 

19 Loc. cii, pp. 54 et seq; in connection with von Steck compare Alexandrovicz, 
“The Theory of Recognition in feri,” 34 Brit. Yr. Bk. Int. Law 176, 180 et seq. (1958). 

20 J, J. Moser, Beytrage zu dem neuesten Europäischen Völkerrecht in Fridens-Zeiten 
(1778), 1. Buch, I $4, p. 16 et seq. 

21 Schmalz, Das europäische Völkerrecht, p. 37 et seq. (1817); G. F. de Martens, 
Précis du Droit des Gens $80 (3rd ed., 1820) (p. 221 et seq. of the edition of 1864); 
Kliiber, Europäisches Vélkerrecht, Vol. 1, $23, p. 49 et seq. (1821); Saalfeld, Hand- 
buch des positiven Volkerrechts, p. 63 et seq. (1833). 
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though Great Britain never conceded that the United States had reached 
full sovereignty before she had renounced her rights,?* she accepted and 
practiced the new rule in recognizing some of the South American states 
in 1825, three years after the United States had done so but long before 
Spain had given up her sovereignty.” 

Jocuen A. FROWEIN * 


THE Unrrep Nations TRAVEL AND [peENtrry DOCUMENT FoR NAMIBIANS 


The issuance of travel documents is one of the functions entrusted under 
international law to national governments. As a rule these governments 
are in de facto authority over the country or territory they claim to repre- 
sent, This de facto authority is highly relevant, because it guarantees to 
other countries that the holders of these travel documents may be deported 
to the country of the issuing authority without question. 


Passports Issued by Governments-in-Exile 


There have, however, been exceptions to this rule. During the second 
World War, governments-in-exile of continental European countries issued 
and extended passports for those of their nationals who applied for them. 
These passports were considered as valid travel documents by the Mem- 
bers of the United Nations Group as established on January 1, 1942. 

This arrangement had two important features. The de jure authority 
of these governments was considered sufficient for the recognition of their 
passports, notwithstanding the fact that in the absence of de facto author- 
ity the immediate returnability of the bearers was impossible. In other 
words, the faith of the Allied belligerents that they would win the war 
and. restore authority to the overrun nations was sufficient to cover the 
commitments undertaken by the issuer of the travel documents. The 
other feature of this arrangement was that it prevented nationals of the 
occupied countries who were abroad from being treated as if they were 
stateless. 

During the inter-war years the need for special travel documents arose 
out of a different set of circumstances. In the aftermath of the first World 
War, a significant group of persons found themselves stranded abroad, 
when their countries had come under the control of governments whose 
authority they refused to recognize and under whose jurisdiction they pre- 
ferred not to live. For them the international community created a type 
of travel document, commonly known as the Nansen passport The 


22 Comp. 3 Moore, International Adjudications, Modem Series, 2, 244, 251 e¢ seq. 

23 I Smith, Great Britain and the Law of Nations 151 et seq. (1932). 

> Professor of Law, University of Bielefeld; Dr. jur, M.C.L., Ann Arbor, Michigan. 

1 For further information, see Holbora, “The Legal Status of Political Refugees, 
1920-1938,” 32 A.J.I.L. 680 (1938); Weis, “The International Protection of Refugees,” 
48 ibid. 193 (1954); idem, “The International Status of Refugees and Stateless Per- 
sons,” 83 Journal du Droit International 4 (1956); A Study of Statelessness, U.N. 
Doc. E/1112 and Add. 1 (Sales No. 1949. XIV. 2). 
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original “arrangements” agreed to in 1922 did not specifically accord the 
right of return to the state which had issued the passport, apparently be- 
cause it was still expected that the political situation would change and 
would enable the refugee to return to his homeland. As time went by, 
this hope proved to be illusory. In 1926 new “arrangements” were agreed 
to which included a recommendation that return visas should be affixed 
to the travel document. Finally, the return clause became obligatory 
under the Convention relating to the International Status of Refugees 
concluded on October 28, 1933.2 However, as the obligations undertaken 
increased, the number of ratifying states decreased: in 1922 there were 
53, in 1926 there were 20, and in 1933 only 8.3 

Unlike the World War II arrangements, the Nansen passport, as it ex- 
isted after 1926, did not assume a suspended right of return to the bearer’s 
home country but rather his intention not to return to the country of his 
nationality under any then foreseeable circumstances. Progressively the 
Nansen passport came to be considered a temporary document, to be used 
until the bearer was able to acquire another nationality, which nearly al- 
ways was the case after a longer or shorter period. 


Travel Documents for Refugees—Convention Documents 


Similar arrangements were established after the second World War un- 
der the Agreement relating to the issue of a Travel Document to Refugees 
concluded in London on October 15, 1946,4 the Geneva Convention Re- 
lating to the Status of Refugees of July 28, 1951,5 and the subsequent 
protocol of 1967.6 The travel document issued under the London Agree- 
ment contained an “automatic return clause,’ permitting the holder to 
return to the issuing country during the period of the document’s validity, 
usually one or two years. The Convention of 1951 sought to revise, con- 
solidate, and expand on the previous arrangements and conventions relat- 
ing to refugees. As the convention virtually supersedes the London 
Agreement, the documents presently in use are usually called Convention 
documents. 

Travel documents issued in conformity with the Convention of 1951 are 
not United Nations documents, though the convention was concluded un- 
der United Nations auspices and the United Nations through the High 
Commissioner for Refugees continues to be involved in the matter. They 
are issued by states parties to the convention and place the bearer under 
the jurisdiction of the issuing state. The bearer in his relation to other 
states is the responsibility of the state which issues the travel document, 
although this responsibility may be limited in time by that state. 


UNTEA Documents 


There exists one case in which the issuing authcrity of travel documents 
was not a state but an international organization. The United Nations 


213 L. N. Treaty Series 237. 8 89 ibid. 47; 159 ibid. 199. 
411 U.N. Treaty Series 84. 5 189 ibid. 150; 63 A.J.I.L. 389 (1969). 
6606 U.N. Treaty Series 267; 63 A.J.LL. 385 (1969). 
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exercised executive functions in the Territory of West New Guinea (West 
Irian) between September 2], 1962, and March 31, 1963, through a U.N. 
Administrator appointed by the Secretary General. Among the functions 
entrusted by Indonesia and The Netherlands to the United Nations Tem- 
porary Executive Authority (UNTEA) was “the authority at its discretion 
to issue travel documents to Papuans (West Iranese) applying therefor 
without prejudice to their right to apply for Indonesian passports in- 
stead.” In addition the Governments of Indonesia and The Netherlands 
agreed that they would, at the request of the Secretary General, “furnish 
consular assistance and protection abroad to Papuans (West Iranese) 
carrying these travel documents. . . it being for the person concerned to 
determine to which consular authority he should apply.” * 

On September 21, 1962, the Secretary General sent a circular letter to 
all Member Governments, in which, referring to the above agreement, he 
requested them to confirm that they would recognize these travel docu- 
ments and accept them as valid, subject to compliance with national visa 
regulations, and would issue the necessary instructions to the competent 
immigration and consular authorities to this effect. In reply to this letter, 
‘a number of governments, including those of Burma, Japan, Thailand, 
Tunisia, India, Norway, and the U.S.S.R., signified that they would ac- 
cept these documents as valid documents. In his annual report to the 
General Assembly for 1962-1963 the Secretary General recorded that a 
number of these travel documents were issued and used for travel purposes.® 

It should be noted that while these docurnents were issued by an inter- 
national organization, the United Nations represented the de facto and 
de jure authority over the Territcry concerned for the period indicated 
and could be expected to guarantee the right of return of the bearers, if 
required. The UNTEA was in fact simply exercising the functions of a 
government, recognized by all parties concerned. While it was breaking 
new ground in the matter of international administration, its passport 
policy followed the conventional state practice. 


U.N. Laissez-Passer 


Another type of travel document emanating from an international or- 
ganization is the “laissez-passer” issued by the United Nations under the 
authority of Article VII, sections 24 to 28 of the Convention on the Priv- 
ileges and Immunities of the United Nations, approved by the General 
Assembly on February 13, 1946.° These documents are, however, carried 
only by officials of the United Nations and of the Specialized Agencies, 
and the right of return (to the Headquarters of the Organization) is im- 
plicitly covered by the provisions af the Headquarters agreements. 

These precedents are set out because they contain various elements in- 


T 437 U.N. Treaty Series 273. 

8 U.N. General Assembly, 18th Sess., Official Records, Supp. No. 1, at 37 (A/5501) 
(1963). 

9 General Assembly Res. 22 A (1), in Resolutions adopted by the General Assembly 
(First Pt., Ist Sess.), U.N. Doc. A/64, at 27 (1946); 43 AJ.LL. Supp. 1 (1949). 
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corporated in the procedures for the issuing of United Nations travel docu- 
ments to Namibians. In a number of respects, however, the position of 
the Namibians was dissimilar from that of the bearers of the travel docu- 
ments mentioned above. The resulting problems, by comparison, proved 
to be far more complex and more difficult to solve. 


Travel Documents for Namibians 


Under the provisions of General Assembly Resolution 2145 (XXI) of 
October 27, 1966,1° South Africa’s mandate was revoked, and Namibia was 
placed under the direct administration of the United Nations until it 
would achieve its independence. In implementation of this resolution the 
General Assembly on May 19, 1967, by Resolution 2248 (S-V) = established 
the United Nations Council for Namibia to administer the Territory until 
independence. This same resolution set out the functions to be exercised 
by the Council “in the Territory.” Subsequently, when it became ap- 
parent that the Council would not be in a position to enter Namibia, the 
General Assembly on December 16, 1967, by Resolution 2325 (XXII) ¥ 
requested the Council “to fulfil by every available means the mandate 
entrusted to it by the General Assembly.” This was further defined in 
Resolution 2372 (XXII) of June 12, 1968, which enjoined the Council 
to perform “as a matter of priority’ a number of functions, all of which 
concerned the problems of refugees from Namibia in different parts of 
the world. Among those was “the question of issuing to Namibians travel 
documents enabling them to travel abroad.” 

Thus the Council was faced by the problem that it had to operate as 
a kind of UNTEA in partibus or as the second World War governments- 
in-exile, without the benefit of the powerful and understanding allies which 
those governments had enjoyed. 

Meanwhile, as soon as the Council had been established, letters were 
received at U.N. Headquarters from persons claiming to be citizens of 
Namibia and applying for United Nations passports for travel purposes. 
In their applications they adduced several grounds for their requests. 
Most of them felt that, now that Namibia had become the ward of the 
United Nations, they should receive travel documents from their own 
“government,” the Council for Namibia, and not from any other authority. 
Some of them complained that they had encountered difficulties in ob- 
taining travel documents from host countries under the Convention of 
1951, while others felt that by accepting the Convention. document they 
placed themselves in the same category as other refugees, although legally, 
in view of the international status of the Territory, their position was 
different." 


20 U.N. General Assembly, 21st Sess., Official Records, Supp. No. 16, at 2 (A/6316) 
(1967); 61 A.J.I.L. 649 (1967). 

11 U.N. General Assembly, 5th Spec. Sess., Supp. No. 1, at 1 (A/6657) (1967). 

12 Tbhid., 22nd Sess., Supp. No. 16, at 3 (A/6716) (1967). 

18 Ibid., Supp. No. 16 A, at 1 (A/6716/Add. 1) (1968). 

14 Most Namibians who had obtained travel documents were holders of Convention 
documents. Some had been issued special passports or papers by the host govern- 
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On October 27, 1967, the Acting Commissioner for Namibia 1 submitted 
a note to the U.N. Council for Namibia concerning these applications. 
Assuming that the Council desired to proceed with the implementation of 
Resolution 2248 (S-V) to the extent possible—an assumption subsequently 
confirmed by the provisions of Resolution 2325 of December 16, 1967— 
he stated that there would appear to be sufficient precedent for the Coun- 
cil to consider making arrangements for the issue of travel documents to 
nationals of Namibia. The Commissioner further suggested that he be 
authorized to do so, as one of the “executive and administrative tasks” 
which the Council might entrust to the Commissioner under Part II, para- 
graph 3, of Resolution 2248.18 

On the basis of this new note, the Council established an Ad Hoc 
Committee on the question of travel documents, which on July 3, 1968, 
submitted a report containing a set of draft regulations for the issue of 
“Travel and Identity Documents” for Namibians, as well as a draft speci- 
men of the document. In this report a number of “policy decisions” were 
set out. They were based on the premise that in order to be effective, the 
document would have to be generally recognized by Member States and 
would have to contain an assurance that bearers will be readmitted to 
their former country of residence (or some other country) during the 
period of validity of the document. 

After this report was adopted by the Council, the Secretary General, 
at the request of the Council, on December 12, 1968, addressed a note 
verbale to the Permanent Representatives of the Member States of the 


United Nations in which, after explaining the matter, he requested each 
government 


to recognize and accept as valid the travel and identity documents 
issued by the Council to Namibians abroad, subject to its usual visa 
requirements and to extend its full co-operation to the Council in this 
regard and afford all the necessary assistance normally accorded to 
the bearers of such documents.** 


Up to the present time more than fifty governments have positively re- 
plied to the Secretary General’s note verbale. Most of these are located 
in Africa, Asia and Latin America, but their number also includes the 
United States, the U.S.S.R. and Belgium. Negative replies were received 
from France, the United Kingdom, Italy, Cuba and Malawi. Several gov- 
ernments, in particular those of the Scandinavian countries, indicated that 
they were awaiting the elaboration of the scheme before making a 
decision.?® 

Thus it may be concluded that the document has received a fair amount 
of recognition. On the other hand, the complementary requirement—the 


ments. One female Namibian had obtained a national passport through marriage to 
a foreign national, 

15 Mr. C. A. Stavropoulos, who also held the post of Legal Counsel of the U.N. 

16 U.N. Doc, A/AC.131/4 (1967). 17 U.N. Doc. A/AC.131/10 (1969), 

18 The replies of governments are reproduced in U.N. Doc. A/AC.131/10 and Add. 
1-6 (1969-1971). An analytical index of the replies may be found in the Fifth Report 
of the Council to the General Assembly, U.N. General Assembly, 25th Sess., Official 
Records, Supp. No, 24, at 51 (A/8024) (1970). 
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assurance of the right of return—has proved to be more complex. The 
Council from the beginning recognized that in order to approach this 
problem most effectively, it should concentrate its efforts on seeking agree- 
ment from those countries where the largest number of Namibians resided. 
It therefore initiated consultations with representatives of these govern- 
ments at Headquarters as early as August, 1968. Negotiations were con- 
tinued by a visiting mission of the Council in certain African capitals and 
also during the ministerial meeting of the Organization of African Unity 
in February, 1969. Progress, however, proved to be slow, among other 
reasons, because in most of these countries other departments of govern- 
ment besides those of foreign affairs were involved. Proposals were met 
by counter-proposals and amendments, but in the early part of 1970 suf- 
ficient progress appeared to have been achieved to warrant the sending 
of a second mission which might be able to bring negotiations to a final 
conclusion. 

Thus in July, 1970, after further discussions in a number of African 
capitals, the first two agreements were signed by the Acting Commissioner, 
one on July 10 with the Government of Zambia, the other on July 17 with 
the Government of Uganda. Full agreement was also reached with the 
Governments of Kenya and Ethiopia, whose signature of the agreements 
is expected shortly. 

The agreement with Zambia has served as the basic working paper for 
all discussions. (The agreement with Uganda and unsigned agreements 
with Kenya and Ethiopia are similar but not identical.) Its most important 
provisions *® are as follows: 


2. In the exercise of its sovereign rights the Government of the Re- 
public of Zambia agrees to grant the right of return to the following 
categories of Namibians who receive the travel and identity documents 
of the Council: 


a) Namibians residing in Zambia; 
b) Namibians enjoying first asylum in Zambia; 
c) Such other Namibians as the Government may determine. 


3. The right of return will be inscribed and certified by the Gov- 
ernment of the Republic of Zambia in the travel and identity docu- 
ments issued by the United Nations Council for Namibia for the 
period of up to two years following the date of issue of the documents 
and this period may be extended. 

4, Applications for travel and identity documents shall be sub- 
mitted to the Government of the Republic of Zambia which shall ex- 
amine such applications. A representative of the United Nations 
Council for Namibia shall be consulted, in accordance with the pro- 
visions of paragraph 5 below, and a representative of the Organiza- 

. tion of African Unity may be consulted as appropriate. Representa- 
tives of the people of Namibia shall be requested to provide relevant 
information as required. In the event of the Government of the Re- 
public of Zambia informing the United Nations Council for Namibia 
that it agrees to grant the right of return, the document shall be 
issued by the Council. It is understood that, as a rule, the right of 


19 For full text see ibid. at 13. 
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return shall be granted to individuals falling within the categories 
mentioned in paragraphs 2(a) to (c) above, unless compelling reasons 
of national security or public order otherwise require. 

Ə. In its examination of applications for travel and identity docu- 
ments, the Government of Zambia shall consult the United Nations 
Council for Namibia in every case, except when: 


{a) The Government decides not to grant the right of return on 
grounds of national security or publie order. Any determina- 
tion made by the Government on such grounds shall be final; 

(b) Circumstances are such that the application requires imme- 
diate consideration, not permitting time for consultation, and 
the Government is satisied, on the basis of the information 
available to it, with the bona fides of the applicant and is 
prepared to grant the right of return. 


6. The provisions of paragraphs 4 and 5 shall not preclude the 
United Nations Council for Namibia from issuing travel documents, 
in cases where the right of return is not granted by the Government 
of the Republic of Zambia, provided that the Council secures for the 
applicant the right of return to a country other than Zambia or finds 
a country which would accept him without a return clause. 

7. The present arrangements which are made in the interest of 
Namibians are subject to review on the request of the Government 
of the Republic of Zambia or of the United Nations Council for 
Namibia after a period of two years from the date of the present 
exchange of letters, or as may be decided by the parties, and may 
be amended by agreement between the parties. 


The Council on the other hand has made certain commitments: 


9. The Council for Namibia, recognizing that the Government of 
the Republic of Zambia shculd not be required, because of the 
country’s geographical location, to bear to a disproportionate degree 

e problem arising from the entry of Namibians into Zambia, under- 
takes to make every effort to ensure that other Member States of the 
United Nations share in the granting of asylum and right of residence 
to Namibians. 

10. Furthermore, the Council for Namibia, recognizing that more 
important than the question of travel documents is the problem of 
the future welfare of Namibians who sought asylum in other countries, 
undertakes to give this problem serious attention. 


As will be seen from these provisions, the sovereign rights of the con- 
tracting states are fully safeguarded, in that the right of return will not 
be granted automatically or as a matter of course and that its refusal by 
the contracting state cannot be contested by the Council for Namibia. 
This does not necessarily mean that in practice the contracting state will 
use its powers in a restrictive or capricious manner or that it will not be 
amenable to persuasion; how this will develop remains to be seen. 

It should be noted that the Council is committed to promote a more 
equitable distribution of the Namibian refugees, and that the travel docu- 
ment scheme is expected to be conducive to this aim. The travel docu- 
ment is thus not only considered as a means of facilitating travel for study 
and other purposes, but also for migration. 
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In expectation of the conclusion of these agreements the General As- 
sembly for a number of years made budgetary provisions for the estab- 
lishment of a Regional Office of the Council for Namibia in East Africa. 
After the conclusion of the first two agreements, it was decided to open 
this office in Lusaka in November, 1970. There, on December 30, 1970, the 
representative of the Commissioner handed the first travel documents to 
Namibians who had received scholarships for study in certain European 
countries. In these documents the right of return was inscribed by the 
Government of Zambia, valid for two years. Thus, the scheme has become 
operative.” It is expected that several other governments which have 
waited to signify their recognition will now do so in the near future. This 
would, of course, greatly increase the usefulness of the document. Mean- 
while, the Council is to pursue negotiations with other countries where 
Namibians reside with a view to concluding agreements similar to those 
signed by Zambia and Uganda. 


J. E. Encers * 


A SOMETIME WORLD oF MEN: LEGAL RIGHTS IN THE Ross DEPENDENCY 


The time has come to reconsider New Zealand’s claim to the Ross 
Dependency and United States interests in the area. The dramatic attempt 
of a 67-year-old U.S.A.F. Colonel, Max Conrad, to cross the Antarctic in a 
light aircraft showed the dangers of Antarctic tourism. Yet it has not 
stopped Air New Zealand and Lindblad Tours of New York from pressing 
their plans for regular summer tourist trips to the Ross Dependency, while 
the tenth anniversary of the signature of the Antarctic Treaty? passed 
almost unnoticed on December 1, 1969. In the Arctic the successful voyage 
of the S. S. Manhattan through the Northwest Passage to newly discovered 
Alaskan oilfields at Prudhoe Bay in Alaska,? and the prospecting of Pan 
Arctic Oils at Melville Island ë have made the question of sovereignty over 
Arctic ice formations acute. In Greenland, under conditions approaching 
those of the Antarctic in climatic severity, companies are requesting pros- 
pecting rights for oil, regardless of the fact that the means to extract such 
oil have not yet been developed‘ and plans are proceeding to mine ura- 
nium. Jn the Arctic, as in space, most people, in the long run, fall short 


20 U.N. Doc. A/AC.131/21 (1971). 
* Principal Officer, Office of the Commissioner for Namibia, United Nations. This 
- article was written in a personal capacity. 

154 AJIL. 476 (1960); 402 U.N. Treaty Series 71. The present note is an 
amplification of a point raised in my article “The White Desert,” 19 Int. and Comp. Law 
Q. 229, 237-239 (1970). 

2“Canada’s Arctic Archipelago: Icy Sovereignty Question,” Auckland Star, Oct. 8, 
1969. 

8 First Report, Standing Committee on Indian Affairs and Northern Development, 
House of Commons, Canada, 2d. Sess. (1969) 7. 

+H. Barnes, “Chance of Wealth for Greenland,” Auckland Star, Oct. 27, 1969, 
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of the mark in technological prognostication.’ Forty years ago an expert 
held that a transit route through the Northwest Passage was incredible.* 

Apart from tourism, another immediately available resource of the Ross 
Dependency area is krill, a small crustacean found in the sea in huge 
quantities.” For some time experiments have been conducted to find ef- 
fective trawling methods for krill which would enable Soviet and Japanese . 
Antarctic whaling fleets to continue their expeditions. The Antarctic is a 
new continent waiting to be tamed.’ Once such large-scale economic ac- 
tivities commence in the Ross Dependency, the question of sovereignty will 
immediately arise. 

Article IV of the Antarctic Treaty froze claims, but did not settle them; 
they were swept “under a convenient rug.”® The treaty was not intended 
to “change or alter anything,” 1° but to “preserve the status quo.” 1! Article 
IV states what it does not mean, but does not state what it does mean.” 
Despite the article, claim-staking still goes on, and that is why the two 
hundred United States and fourteen New Zealand personnel winter over. 
The United States has spend for than 200,000,000 dollars on Antarctica since 
1961, yet, according to Article IV, this investment does not affect the 
status of its claim, for “no acts or activities taking place while the present 
Treaty is in force shall constitute a basis for . . . supporting .. . a claim 
to territorial sovereignty in Antarctica.” 

It has been pointed out that Article IV (1) (a) which mentions “rights 
. . . or claims to territorial sovereignty” apparently includes not only the 
claims already made, but also the rights asserted by the United States (and 


5 H. G. Stever and R. G. Schmitt on the space program, in L. P. Bloomfield (ed.), 
Outer Space (1968). 

6 L. Breitfuss, “Territorial Division of the Arctic,” 8(1) Dalhousie Review 456, 469 
(1929). 

TY. C. Gilberg, “Krill, Its Occurrence and Possible Commercial Value,” Commercial 
Fishing 23 (Dec. 1968). 

8 W. Herbert, A World of Men 231 (1968). 

9C. H. Grattan, The Southwest Pacific since 1900, p. 662 (1963). Art. IV states: 

“1. Nothing contained in the present Treaty shall be interpreted as: 

(a) a renunciation by any Contracting Party of previously asserted rights of or 
claims to territorial sovereignty in Antarctica; 

(b) a renunciation or diminution by any Contracting Party of any basis of 
claim to territorial sovereignty in Antarctica which it may have whether as a 
result of its activities or those of its nationals in Antarctica, or otherwise; 

(c) prejudicing the position of any Contracting Party as regards its recognition 
or non-recognition of any other State’s right of or claim or basis of claim 
to territorial sovereignty in Antarctica. 

“9, No acts or activities taking place while the present Treaty is in force shall 
constitute a basis for asserting, supporting or denying a claim to territorial 
sovereignty in Antarctica or create any rights of sovereignty in Antarctica. No 
new claim, or enlargement of an existing claim, to territorial sovereignty in. 
Antarctica shall be asserted while the present Treaty is in force.” 

10 U.S, Department of State, The Conference on Antarctica 31 (Pub. 7060, 1960). 

11 [bid, 26. 

12“The Antarctic Treaty,” Hearings before the Senate Foreign Relations Committee, 

Exec. B, 86th Cong., 2d Sess. 13 (1960). 
18 J. Henderson, One Foot at the Pole 59 (1962). 
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the U.S.S.R.) This constitutes a novel right to territory in international 
law, a type of floating charge. 

Is it possible, within the framework of the treaty, to settle claims to the 
Ross Dependency? It has been suggested that there does not appear to 
be anything in Article IV to prevent two contracting parties from asserting 
a joint claim." Textual analysis of the article supports a wider view. 
Article IV (2) only refers to the effect of the treaty itself on claims, and 
specifically preserves rights or claims made before the treaty came into 
force. This provision may conveniently be subdivided into three parts: 
The first part states that acts shall not constitute a basis for asserting, 
supporting, or denying territorial claims. As this part refers to such acts 
taking place after the coming into force of the treaty, it does not affect 
bases for a claim arising before the coming into force of the treaty in 1961. 
Similarly, the creation of rights of sovereignty could not be effected after 
the treaty came into force, but once more this does not affect rights of 
sovereignty previously created. The third subdivision forbids new claims 
or enlargement of existing claims, but does not rule out old claims or the 
diminishment of existing claims. The treaty thus neither affects claims 
made before 1961 nor prevents the reformulation of such claims in a 
manner which does not enlarge them. In 1962 the United Kingdom de- 
tached the British Antarctic Territory from the Falkland Islands Depend- 
encies, asserting that the action was consistent with the treaty. 

Would a United States-New Zealand condominium over the Ross De- 
pendency come within the exception to Article IV discussed above? It 
would seem that the New Zealand claim comes within the exception, having 
been fcrmulated in 1923.17 The complicated question of the transfer of the 
claim from the United Kingdom to New Zealand might be dealt with by 
invoking the inter se doctrine, under which transfers of territory between 
members of the British Commonwealth were not cognizable by inter- 
national law at the time the transfer was effected. The doctrine may be 
traced to the Imperial Conference of 1926. A Constitutional convention 
was then established by which treaties should not be regarded as applying 
automatically to the relations of the members of the Commonwealth 
inter se. It has been suggested that the doctrine has not been applied since 
the second World War.*® It might also be pointed out that, at that time, 
New Zealand was not a state, and therefore the form of transfer cannot 
be examined in international law. 

The 3osition of the United States in the Dependency is far from clear. 
On the one hand, it encouraged its nationals to deposit and drop claim 


14 A, ©. Castles, “The International Status of the Australian Antarctic Territory,” in 
D. P. O'Donnell (ed.), International Law in Australia 364 (1965). 

15 J, Hanessian, “The Antarctic Treaty, 1959,” 9 Int. and Comp. Law Q. 436, 470 
(1960). 

16 “British Antarctic Territory,” 8(6) Commonwealth Survey 265 (1962). 

17 1923 N.Z. Gaz, 2211. 

18 R, B. Stewart, Treaty Relations of the British Commonwealth of Nations, Ch. 11 
(1939); J. E. S. Fawcett, The British Commonwealth in International Law 172 (1963). 
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notices. A specific form was drafted for that purpose, stating that “I 
hereby claim this territory in the name of the United States.” 1° On the 
other hand, those same nationals were forbidden to make any public an- 
nouncement to that effect. If these acts are not regarded as “claims” 
within Article IV, they would constitute the novel form of territorial right 
previously mentioned. Article IV (I) (a) refers to “rights” or “claims” to 
territorial sovereignty. Insofar as such acts are claims made before 1961, 
they are outside the ambit of Article IV (2), as previously suggested. If 
the acts constitute not “claims” but “rights,” they are also, insofar as done 
before 1961, still effective as “rights.” However, Article IV (2) operates to 
stop attempts to turn pre-1961 “rights” into “new claims.” 

The interpretation of Article IV is cf more than academic interest. New 
Zealand claims what may be termed imperium over the Dependency. The 
United States Department of State does not consider Antarctica, as a whole, 
to be under the sovereignty of any government.?° “After all,” as one naval 
officer suggested, “we don’t own the continent. Nobody does.” ?! But, as 
Conrad’s flight shows, the United States does assert the right to regulate 
and forbid private flights in and to the Dependency. Such rights asserted 
before 1961 are preserved by Article IV. A formal amalgamation of United 
States rights and New Zealand sovereignty, coupled with some diminish- 
ment of both, would not contravene Article IV. 

I have suggested that the Depencency is already in fact an undeclared 
condominium.” The area is in fact jointly controlled by the United States 
and New Zealand. Efforts directed at keeping women out have failed,” 
and a controversy is now being carried on in regard to tourism.7* The 
general manager of Air New Zealand considers that a transit building is 
necessary on Outer Williams Field, if tourist planes are to land there.” As 
the field is on sea ice, complex questions of ice sovereignty will arise, not 
to mention limits of tort liability of air carriers for personal injury. All 
these developments will inevitably require the application of a local law 
and therefore a local legal régime. I therefore suggest a condominium 
between New Zealand and the United States over the Ross Dependency. 
New Zealand’s sovereignty and the rights of the United States would thus 
be amalgamated. 

In 1958 Dr. Gould suggested a joint United States-New Zealand claim to 
the Dependency.”® In 1960 Senator Engle pointed out that agreement 
might be reached between New Zealand and the United States regarding 
McMurdo and Marble Point.27 The present suggestion is a modification of 


19 9 Whiteman 1249 (1963). 

20 Martin v. C.LR., 50 T.C. No. 9; 63 A.J.LL. 141 (1969), 

21 Rear Admiral Abbott quoted by D. Ballantyne, “When Hardy Souls go South,” 
Auckland Star, Dec. 18, 1967. 

22 Aubum, note 1 above, at 256. 

28D. Braxton, The Abominable Snow-Wemen (1969). 

24 “Navy, Scientists Cool on Antarctic Tourism Plan,” Auckland Star, Feb. 5, 1970. 

25 “Tourist Flights to Antarctic put Back Year,” N. Z. Herald, Dec. 23, 1969. 

286 I. M. Gould, The Polar Regions in Their Relation to Human Affairs 31 (1958). 

27 Cong. Rec. (Sen.) (Aug. 8, 1960) 15982. 
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Dr. Gould’s concept, rendered necessary by the treaty. Such a con- 
dominium need not necessarily entail a solution of all legal questions at 
issue, an example being Canton and Enderbury Islands. Argentina and 
Chile recognize each other’s indisputable rights to the American Antarctic,?® 
although their claims overlap. Svarlbard (Spitsbergen) demonstrates that 
sovereignty may be conceded to cne state with a grant of most extensive 
rights to other interested parties. The present régime of the Ross De- 
pendency, or lack of it, can only lead to controversy as activities multiply 
in the Dependency. 
F. M. AUBURN * 


SEMINAR ON THE RÔLE OF THE Unrrep NATIONS IN THE DEVELOPMENT 
OF INTERNATIONAL Law 


Under the auspices of the Law Faculty, Patna University, a seminar 
was held at Patna, November 2-6, 1970, to celebrate the 25th anniversary 
of the United Nations. Professor R. C. Hingorani, Dean and Head, Patna 
University Law Faculty, was the Director of the seminar. 

Mr. Nityanand Kanungo, Governor of Bihar, inaugurating the seminar, 
said that “the study of international law had become most important, in 
the context of changing patterns of international behaviour. Change was 
the law of nature and also necessary.” He stressed the need for making 
vigorous efforts for the progress of humanity with the object of establishing 
peace and justice. Dr. K. K. Datta, Vice Chancellor of Patna University, 
pointed out that the contribution of India towards universalism had been 
great from time immemorial. He observed that all the social and political 
reformers of India had emphasized universalism, love, liberty and harmony. 
He emphasized the need for a critical study of the rôle of the United 
Nations. 

Among those who participeted in the seminar were: Professor R. C. 
Hingorani (Patna University ), Professor $. K. Agrawala (Poona University), 
Professor Narendra Singh (University of Jabalpur), Dr. G. C. Kasliwal 
(Indore University), Mr. Raghavan (Nagpur University), Mr. Umesh 
Kumar (Lucknow University), Mr. G. M. Misra (Bhagalpur), Mr. K. B. 
Singh (Nepal), Mr. Subhash C. Jain (Indian Law Institute, New Delhi), 
Professor H. C. Dholakia (Baroda), Dr. S. K. Ghosh (Utkal University) 
and Mr. S. S. Singh (Rewa). Others who contributed papers to the 
seminar but were unable to attend it personally included Dr. Paras Diwan 
(Panjab University), Mr. N. Radharakrishnan (University of Madras) and 
Mr. M. Rangaswamy (Bangalore). 

The five-day seminar discussed the rôle of the United Nations in the 
development of international law in the following fields: space law; human 
rights; decolonization; peaceful uses of seabed; and use of force in the 


28 O, Pinochet de la Barra, La Antartica Chilena 139 (1948). 
® Lecturer in Law, University of Auckland. 
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settlement of international disputes. Dr. S. K. Agrawala was the Chairman 
for the first session on human rights and Mr. Subhash C. Jain was the 
rapporteur. Professor Dholakia was the Chairman for the session on 
decolonization and Mr. Umesh Kumar was the rapporteur. The Chairmen 
for the other sessions were Dr. G. C. Kasliwal and Professor Narendra 
Singh, and rapporteurs were Mr. G. M. Misra and Mr. K. B. Singh. 

The rôle of the United Nations in all the areas under consideration was 
critically analyzed. The legal efect of General Assembly resolutions 
was central to the theme and therefore was discussed in greater detail. 
There was a general feeling that the question of human rights belonged to 
the international domain and that Article 2(7) of the United Nations 
Charter could not come in the way of the United Nations. A plea was 
also made by one of the participants to suitably amend the Indian Con- 
stitution to bring it in harmony with the Universal Declaration of Human 
Rights. There was some difference of opinion as to whether the United 
Nations itself could use force in decolonization, but the inherent rights of 
the states themselves to do so was recognized. A strong plea was made to 
keep outer space and the seabed and ocean floor free of military uses. 

Despite differences of opinion on various matters of detail, at the end 
of the seminar the participants agreed on a declaration called the “Patna 
Declaration” to express their solidarity with the United Nations in the 
task of progressive development and codification of international law. 
The Declaration is as follows: 


Patna Declaration 


We, Teachers of International Law from various Institutions in 
India and Nepal, participating in the Seminar on the role of the United 
Nations in the Development of International Law at Patna, declare:—- 

That we recognize that the United Nations is doing useful work in 
the codification of International Law; 

That we request the General Assembly to further intensify its efforts 
in the progressive development of International Law and its codifica- 
tion; 

That the resolution of the General Assembly passed by more than 
three-fourths majority of membership be treated as enunciating a prin- 
ciple of International Law; 

That colonies have an inherent right to independence; 

That the colonial people have an inherent right to use of force to 
attain independence; 

That we recognize the right of colonial people to seek external 
assistance to attain independence; 

That we affirm the General Assembly resolution of 12 October 1970 
in considering colonialism as an international crime; 

That sanctions be used by the United Nations and its specialized 
agencies by withholding economic assistance to the delinquent State 
and by non-appointment of its nationals in the United Nations and/or 
its specialized agencies and boycott of its goods; 

That we affirm the two International Covenants on Civil, Political, 
Social and Economic Rights as commended by the General Assembly 
in 1966 and request the States to ratify them at an early date; 
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That we affirm that outer space be used for the benefit of entire 
mankind and for peaceful purposes only; 

That satellite stations be not-used for military purposes and that 
espionage through satellites is contrary to international law; 

That the Legal Sub-Committee of the Committee for the Peaceful 
Uses of Outer Space be requested to expedite the drafting of treaty 
on the extent and quantum of liability of launching State for damage 
occasioned by space activities; 

That the Legal Sub-Committee be further requested to undertake 
studies to delimit the boundary between air space and outer space; 

That we affirm that the sea-bed beyond national jurisdiction, being 
the common heritage of all mankind, be used for peaceful purposes 
only; and that no weapons of mass destruction be stored therein; 

That we affirm that “armed force shall not be used, except in com- 
mon interest... .”: 

That we aflirm that States “shall settle their international disputes 
by peaceful means” and they shall refrain from “the threat or use 
of force against the territorial integrity or political independence of 
any State, or in any other manner inconsistent with the purposes of 


the United Nations.” 
SUBHASH C. Jarn * 


New STUDENT JOURNALS OF INTERNATIONAL LAW 


Two new student journals of international law have recently come to 
the attention of this Journa: The California Western International Law 
Journal and the Georgia Journal of International and Comparative Law. 
The first number of each publication appeared late in 1970. The Cali- 
fornia Western International Law Journal is to be published annually, 
while the Georgia Journal of International and Comparative Law will ap- 
pear twice a year. 

The planning and publication of the first issue of the California Western 
International Law Journal were initiated in 1969 by the International Law 
Society of the California Western School of Law, United States Interna- 
tional University, in San Diego. The Faculty Adviser for the Journal is 
Professor S. Houston Lay, with whose assistance and encouragement the 
publication was started. The Journal is designed to present the observa- 
tions and comments of recognized legal scholars, practicing lawyers, law 
students and international authoritiss on subjects of current significance in 
international law and international business transactions. 

Volume 1, No. 1 (Fall, 1970), contains articles on legal liability result- 
ing from space activities, by H. Cushman Dow; the European Atomic 
Energy Agency and supranationalism, by Delbert D. Smith; New Zealand’s 
coastal jurisdiction, by William F. Foster; and the legal status of Articles 
1-3 of the Continental Shelf Convention according to the North Sea cases, 
by Myron H. Nordquist. There are notes and comments by student edi- 
tors and several book reviews. 


* Indian Law Institute, New Delhi. 
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The Board of Editors of the Journal is drawn from the senior class of.the 
law school. For the current year Charles E. Rumbaugh is Editor-in-Chief. 

The subscription price of the Journal is $3.00 an issue. For foreign sub- 
scriptions, postage is added to the price. Subscriptions should be ad- 
dressed to California Western International Law Journal, 3902 Lomaland 
Drive, San Diego, California 92106. 

The Georgia Journal of International and Comparative Law was planned 
and organized last year with the assistance of Professor Pasco M. Bow- 
man II, then Faculty Adviser to the Journal, and of Associate Dean John 
F, T. Murray. The present Editor-in-Chief is Gary F. Eubanks. 

The first volume (1970) contains, in addition to a foreword by the Edi- 
tor-in-Chief, one by Lindsey Cowen, Dean of the University of Georgia 
School of Law, and one by Judge Hardy C. Dillard of the International 
Court of Justice. Articles deal with recent developments and future pros- 
pects of the Common Market, by Michael Waelbroeck; international law 
from a functional perspective, by Michael Barkun; the territorial principle 
in penal law, by Patrick J. Fitzgerald; comparative legal history of robbery 
and brigandage, by Bernard S. Jackson; and the Jaw of outer space, by 
Robert E. Clute. There are two student contributions under “Notes and 
Commentary” and several book reviews. 

The subscription price of the Journal for 1970 is $2.50, and thereafter 
$5.00 a year. Foreign subscription is $3.00 for 1970, and $6.00 thereafter. 
Subscriptions should be addressed to the Georgia Journal of International 
and Comparative Law, University of Georgia Law School, Athens, Georgia 
30601. 

The student International Law Societies of California Western School 
of Law and of the University of Georgia School of Law are to be con- 
gratulated on the inauguration of their journals, which add to the breadth 
and variety of the literature in the field. 

Exeanor H. Finca 


Tue Society's EIGHTH ANNUAL REGIONAL MEETING AT Syracuse (1971) 


Since Professor Lillich first pioneered public interest in international law 
affairs in upstate New York some nine years ago, regional meetings of the 
American Society of International Law have become a tradition in Syracuse. 
The Eighth Syracuse Regional Meeting of the Society was held in the 
Ernest I. White Hall of Syracuse University’s College of Law on April 
10, 1971. The general topic was “The United Nations and the Resources 
of the Deep-Ocean Floor.” Professor L. F. E. Goldie, Director of Legal 
Studies, Syracuse University College of Law, was Chairman of the meet- 
ing and Mr. Alan Weinraub, President of the Syracuse International Law 
Society, was Chairman of the Organizing Committee, which included 
Messrs. Barbieri, Levine and Lury. In addition to carrying out adminis- 
trative tasks, these committee members did stalwart work in providing 
transport for the out-of-town participants. 
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The Syracuse University International Law Society was host at a very 
congerial dinner party for the participants and their wives on Friday 
eveninz, April 9, 1971. 

On Saturday morning, April 10, Assistant Dean Richard B. Buckley 
openec. the meeting and gave the welcoming address on behalf of Dean 
Robert Miller of the College of Law. Professor Goldie then gave the first 
paper, entitled “Historical Outline and United Nations Developments—An 
Internetional Conspectus of the Regimes of the Deep Ocean Floor.” This 
gave a general introductory survey of the topic for the day’s deliberations 
and touched on its central problems. 

After an interval for discussion and a coffee break, Professor H. Gary 
Knight, Director of the Marine Resources Law Graduate Program at 
Louisiana State University, spoke on “The Common Heritage of Mankind 
as Applied to the Seabed—A Definition.” Professor Zdenka Slouka, of the 
Institute for the Study of Science in Human Affairs, Columbia University, 
then gave an important survey and analysis of “The Politics of the Four 
1969 General Assembly Resolutions on the Seabed.” The morning session 
was concluded by a panel on “The United Nations and Regimes for the 
Deep Ocean Floor,’ of which Professor Slouka was Chairman, and the 
members were Professors Goldie and James K. Weeks of Syracuse Uni- 
versity, and Professor Knight of Louisiana State University. 

Dr. Gerard Mangone, Senior Fellow, Woodrow Wilson International 
Center for Scholars, as Chairman of the Panel on “Alternative Regimes for 
the Deep-Ocean Floor—A Conspectus,” opened the afternoon session. The 
other members of the panel were Michael Hardy, Esq., and Dr. Fernando 
Labastida, both of the Legal Services of the United Nations Secretariat, 
and Professor Slouka. The discussion on the panel and from the floor of 
the meeting was especially spirited during this session. 

Following a short mid-afternoon break, the second afternoon session was 
opened by Commander William Palmer, International Law Section, Office 
of the Navy Judge Advocate General, who delivered a paper on “United 
States Folicy and the Deep Ocean Floor.” His presentation was followed by 
a paper by Dr. S. Carlson, a Senior Staff member of the Center for Strategic 
and International Studies, who spoke on “Strategic Considerations in 
Developing Deep-Ocean Regimes.” The meetings deliberations closed 
with a panel discussion of the United States Draft of a United Nations 
Convention on the International Seabed Area, of August 3, 1970. It con- 
sisted of Dr. Carlson, Chairman, Commander Palmer, and Professors 
Bischel, Peter E. Herzog and Goldie of Syracuse University College of 
Law as members. The meeting closed with a cocktail party in the Grant 
Lounge of Ernest J. White Hall. This provided the audience, participants, 
faculty members and students with the opportunity of animatedly con- 
tinuing the day’s discussion on an informal! basis. 

All the leading papers are to be published, together with suitably edited 
extracts from the taped recording of panel commentaries, in a special Inter-. 
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national Law Symposium issue of the Syracuse Law Review. The present 
plan is to have that issue available by September-October, 1971. 


L. E. E. Gorpr * 


651m ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


The American Society of International Law held its 65th annual meeting 
from April 29 to May 1, 1971, at the Statler-Hilton Hotel in Washington, 
D. C. The registered attendance at the meeting was over 650. The pro- 
gram, which was arranged by John Norton Moore, Chairman of the Com- 
mittee on the Annual Meeting, was more extensive than in previous years 
and comprised seven sessions of several discussion panels each. 

On Thursday, April 29, at 10:30 a. m. Chinese participation in the 
United Nations was the subject of discussion under the chairmanship of 
Dean Rusk, former Secretary of State and now of the University of Georgia 
Law School. Professor Jerome A. Cohen of Harvard Law School spoke on 
“Changing Realities and the Imperatives of New Policy,” while Professor 
Richard M. Goodman of the University of Alabama Law School discussed 
“The Imperatives of a Negotiated Settlement,” with relation to Communist 
Ching’s participation in the United Nations. Commentators were Professor 
Lung-Chu Chen of Yale Law School, Professor William P. Bundy of 
Massachusetts Institute of Technology, and Dr. S. H. Tan, Adviser to the 
Embassy of the Republic of China to the United States. 

On Thursday afternoon at 2:15 p. m. the subjects of discussion were 
“Self-Determination and Settlement of the Arab-Israeli Conflict” and “New 
Developments in the Law of International Aviation: The Control of Aerial 
Hijacking.” Ambassador Charles W. Yost, former U. S. Representative at 
the United Nations and now of Columbia University, was chairman of the 
panel on the Arab-Israeli conflict. Speakers on this panel were Professor 
M. Cherif Bassiouni of De Paul University College of Law and Professor 
Leslie C. Green of the University of Alberta, Canada. Commentators were 
Rouhollah K. Ramazani, of the University of Virginia and W. Michael 
Reisman of Yale Law School. 

Professor Edward McWhinney of McGill University was chairman of the 
panel on aerial hijacking, which was jointly sponsored with the Canadian 
Society of International Law. The principal speakers were Mr. K. E. 
Malmborg, Jr., Assistant Legal Adviser of the Department of State, who 
discussed the several international conventions bearing on the subject, and 
Professor Oliver J. Lissitzyn of Columbia University School of Law, who 
discussed the limitations of the recent Convention for the Suppression of 
Unlawful Seizure of Aircraft as an instrument for the prevention of hijack- 
ing. Comments were offered by Professor Andreas F. Lowenfeld of New 
York University School of Law and Professor Alona E. Evans of Wellesley 
College. 


- © Charles H. Stockton Professor of International Law, Naval War College, Newport, 
R. I. (1970-71). 
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On the same afternoon a round-table discussion was held on the topic: 
“The Social Scientist Looks at the International Law of Conflict Manage- 
ment.” Professor Inis L. Claude, Jr., of the University of Virginia presided. 
The participants were Professors Richard A. Falk of Princeton University, 
Michael Barkun of Syracuse University, Linda B. Miller of Wellesley Col- 
lege and Louis Henkin of Columbia University School of Law. 

On Thursday evening at 8:30 p. m. panel discussions were held on 
“Conflicting Approaches to the Control and Exploitation of the Oceans” 
and on “The Future of South West Africa {Namibia).” Professor Myres 
S. McDougal of Yale Law School presided over the panel on the control 
and exploitation of the oceans, which was jointly sponsored with the 
American Branch of the International Law Association. Mr. John R. 
Stevenson, The Legal Adviser of the Department of State, and Mr. Cecil 
J. Olmstead, President of the American Branch of the International Law 
Association, were the principal speakers on the panel. Commentators were 
J. Alan Beesley, Legal Adviser, Department of External Affairs of Canada, 
Bernard H. Oxman, Assistant Legal Adviser, Department of State, L. F. E. 
Goldie, Charles H. Stockton Professor of International Law at the U. S. 
Naval War College, and Leigh S. Ratiner, Chairman, Defense Advisory 
Group on the Law of the Sea, in the Department of Defense. 

Dean Francis O. Wilcox of the Johns Hopkins University School of 
Advanced International Studies presided over the discussion of the future 
of South West Africa. Mr. Ernest A. Gross of the New York Bar and 
Mr. Clifford J. Hynning of the District of Columbia Bar were the principal 
speakers, while comments were made by Mr. J. Adriaan Eksteen, of the 
Embassy of the Republic of South Africa to the United States, and Mr. 
Allard K. Lowenstein, former member of Congress. 

On Thursday evening, there was also held a round table on “The Rôle 
of Congress in the Making of Foreign Policy” over which Mr. William D. 
Rogers of the District of Columbia Bar presided. The participants were 
Senator Jacob Javits of New York, Representative Paul Findley of Illinois, 
Mr. George W. Ball, former Under Secretary of State and now in private 
law practice, and Mr. McGeorge Bundy, President of the Ford Foundation. 

On Friday, April 30, 1971, at 9:15 a. m. a panel discussed international 
trade and United States foreign trade policy. The chairman of the panel 
was Professor John H. Jackson of the University of Michigan Law School, 
and the principal speakers were Mr. Bruce E. Clubb, a member of the 
U. S. Tariff Commission, and Mr. John B. Rehm of the District of Columbia 
Bar, who directed his remarks to the question: How Protectionist Are Our 
Import-Restriction Laws? The commentators on this subject were Messrs. 
Eugene L. Stewart and Monroe Leigh of the District of Columbia Bar, 
Ronald McKinnon of the Brookings Institution, and Professor Warren 
Schwartz of the University of Virginia School of Law. 

A second panel on Friday morning considered “Procedures for Pro- 
tection of Civilians and Prisoners‘of War in Armed Conflicts: Southeast 
Asian Examples.” Mr. John Carey of the New York Bar presided. Pro- 
fessor Howard S. Levie of St. Louis University School of Law discussed 
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procedures for the protection of prisoners of war in Viet-Nam. Professor 
Gidon Gottlieb of New York University School of Law discussed national 
measures to protect non-combatants by incorporating recent international 
rules into the instructions for the U. S. Armed Forces. Commentators on 
the subject were Mr. Jon Van Dyke, Visiting Fellow, Center for the Study 
of Democratic Institutions, Mr. Frank Sieverts, Assistant to the Under 
Secretary of State for Prisoner of War Matters, and Mr. Peter Trooboff 
of the District of Columbia Bar. 

The Friday morning session also included a discussion group, jointly 
sponsored with the U. S. Institute cf Human Rights, on the teaching of 
the international aspects of human rights, under the chairmanship of Pro- 
fessor Louis Henkin of Columbia University School of Law. The par- 
ticipants in the group were Dr. Egon Schwelb of Yale University Law 
School, and Professors Thomas Buergenthal of the School of Law, State 
University of New York at Buffalo, A. Luini del Russo of Howard Law 
School, and Vernon Van Dyke of the University of Iowa. 

On Friday afternoon at 2:15 p. m. the future of the International Court 
of Justice was discussed. Ambassador Edvard Hambro, President of the 
U. N. General Assembly, presided. The Honorable Philip C. Jessup, former 
judge of the Court, spoke on “Do New Problems Need New Courts?” 
The commentators were Dr. Hisashi Owada of the Ministry of Foreign 
Affairs of Japan, Mr. John Freeland, Legal Adviser of the United Kingdom 
Mission to the United Nations, and Professors Salo Engel of the University 
of Tennessee and Leo Gross of the Fletcher School of Law and Diplomacy, 
Tufts University. 

Two round-table discussions were also held on Friday afternoon, one on 
the subject of “New Proposals for Increasing the Rôle of International Law 
in Government Decision-Making” and the other on “The Dilemma of 
Foreign Investment in South Africa.” Professor Roger D. Fisher of Har- 
vard Law School presided over the discussion of international law in 
government decision-making, in which the participants were Professor 
Louis B. Sohn, Counselor on International Law of the Department of State, 
Mr. Winston Lord of the Staff of the National Security Council, Professor 
Hans A. Linde of the University of Oregon School of Law, Mr. Theodore 
C. Sorensen of the New York Bar and Representative Jonathan B. Bingham 
of New York. 

The round table on foreign investment in South Africa was jointly spon- 
sored with the Association of Student International Law Societies and pre- 
sided over by Mr. Douglas Wachhclz, President of the Association. The 
participants in the discussion were Messers. Joel Carlson and Pierce 
Newton-King, attorneys of Johannesburg, South Africa, Mr. Robert S. 
Smith, Deputy Assistant Secretary of State for African Affairs, Representa- 
tive Charles C. Diggs, Jr. of Michigan, and Messrs. John N. Brander of 
Georgetown University and Julius Duru of the University of Denver. 

The annual dinner on Friday evening, which was attended by approxi- 
mately 450 members and guests, was presided over by Professor John 
Norton Moore, Chairman of the Committee on the Annual Meeting. Presi- 
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dent Harold D. Lasswell delivered an address on the subject of “Inter- 
national Lawyers and Scientists as Agents and Counter Agents of World 
Public Order.” Mr. John N. Irwin IJ, Under Secretary of State, spoke on 
the proposed reorganization of United States foreign aid agencies. 

On Saturday, May 1, at 12:30 p. m. a joint luncheon was held with the 
Section on International and Comparative Law of the American Bar 
Association. Mr. Ewell E. Murphy, Jr., Chairman of the A.B.A. Section, 
presided. Dr. Hambro spoke on some of the crucial problems facing the 
United Nations in the future. 

Following the luncheon there was a round table, jointly sponsored with 
the German Society for International Law, on the question of more ade- 
quate protection of private claims, with particular reference to the cases 
of Aris Gloves v. United States, in the Federal courts, and the Barcelona 
Traction case between Belgium and Spain in the International Court of 
Justice. Professor Richard B. Lillich of the University of Virginia Law 
School presided over a panel consisting of Professor Ignaz Seidl- 
Hohenveldern of the University of Cologne, Mr. Lucius Caflisch of the 
Woodrow Wilson International Center for Scholars, Smithsonian Institution, 
Mr. Brian Flemming of the Bar of Nova Scotia, and Professors Burns H. 
Weston, University of Iowa College of Law, Gordon A. Christenson, State 
University of New York, and Martin Domke, New York University School 
of Law. | 

The Philip C. Jessup International Law Moot Court Competition held 
its final round on Saturday afternoon. Associate Justice Byron White of 
the U. S. Supreme Court presided as chief justice, the other justices being 
Mr. Najeeb E. Halaby, President of Pan American World Airways, and 
Charles S. Rhyne, President of the World Peace through Law Center. In 
the final argument of the case involving aerial hijacking, the student team 
from the University of Texas was declared winner, and the team from the 
University of California (Davis) runner-up. Mr. David P. Seikel of the 
University of Texas was declared the best oralist in the competition, and 
Vanderbilt University won the award for the submission of the best written 
memorials. 

At the business meeting of the Society on Saturday moming, May 1, 
Dr. Harold D. Lasswell was re-elected President of the Society and Judge 
Jessup honorary president for the coming year. Mr. Stephen Schwebel 
was re-elected Executive Vice President of the Society. Professors Richard 
A. Falk and John N. Hazard and Mr. William D. Rogers were elected Vice 
Presidents. Dr. Leo Gross was elected an Honorary Vice President, and 
the incumbent Honorary Vice Presidents were re-elected. Members of the 
Executive Council to serve until 1974 were elected as follows: Arthur R. 
Albrecht, California; Richard B. Bilder, Wisconsin; L. M. Bloomfield, 
Quebec; Mitchell Brock, New York; William T. Coleman, Pennsylvania; 
Rita Hauser, New York; John Norton Moore, Virginia; and Ewell E. 
Murphy, Texas. 

Ambassador Edvard Hambro of Norway was elected an honorary mem- 
ber of the Society. The Certificate of Merit of the Society was awarded 
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to Dr. Rosalyn Higgins of the Royal Institute of International Affairs for 
the first two volumes of her publication entitled United Nations Peace- 
keeping 1946-1947: Documents and Commentary. The Committee on 
Annual Awards, upon whose recommendation the award was made, also 
gave honorable mention to Professors Wesley L. Gould and Michael Barkun 
for their book entitled International Law and the Social Sciences. 

The Report of the Ad Hoc Committee on the Governance of the Society 
recommending amendments to Articles IV and VI of the Society’s Constitu- 
tion, which had been circulated to the members prior to the meeting on 
May 1, was discussed at some length and, upon the motion of the com- 
mittee chairman, Professor Baxter, the proposed amendments were adopted 
as follows: 


Amend the present third and fourth paragraphs of Article IV of the 
Constitution to read: 


Candidates for all offices to be filled by the Society at each annual 
election shall be placed in nomination either by a petition signed by 
not less than twenty members of the Society and submitted at least 
ninety days in advance of the annual meeting or on the report, sub- 
mitted at least one hundred and eighty days in advance of the annual 
meeting, of a Nominating Committee, which shall consist of the five 
members receiving the highest number of ballots at the business session 
of the preceding annual meeting of the Society. Nominations for 
membership on the Committee may be made by the Executive Council 
or on the floor. 


For all offices as to which there is no nomination by petition, election 
shall be by a single ballot cast by or on behalf of the Secretary of 
the Society at the business session of the annual meeting. In the 
event that there is a nomination by petition for any office, that office 
shall be filled at the annual meeting by a majority vote of the mem- 
bers of the Society voting either in person or by a postal ballot mailed 
to the members of the Society at lease sixty days before the annual . 
meeting. All officers shall serve until their successors are chosen. The 
Council may fill vacancies until the next annual meeting of the Society. 


Amend the second sentence of the second paragraph of Article VI of 
the Constitution to read: 


Eight members shall be elected by the Society each year according 
to the same procedure prescribed for the nomination and election of 
officers of the Society under Article IV of this Constitution. The service 
of Council members shall begin at the meeting of the Council immedi- 
ately following the meeting of the Society at which they are elected. 


The Report of the Committee on Publications of the Department of State 
and the United Nations was presented by its chairman, Mr. John Carey, 
upon whose motion the following resolution was adopted: 


RESOLUTION ON THE PUBLICATION OF FOREIGN RELATIONS OF THE 
UNITED STATES 


The American Society of International Law at its 65th Annual 
Meeting in Washington, D. C., May 1, 1971, 
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Convinced of the need for public availability of the official docu- 
mentary records of the diplomacy of the United States while these 
records are of sufficient nearness to currency to be of value in under- 
standing present problems relating to international relations, 


Concerned at the increasing time lag in the publication of Foreign 
Relations volumes containing these records, now twenty-five years be- 
hind currency, and at the failure of the government to take effective 
measures to remedy this situation, 


Concerned also that the high scholarly standards in the preparation 
of these volumes be maintained, 


Resolves to call upon the Department of State and other agencies of 
the government involved in the preparation of these volumes and in 
their clearance for publication to take effective measures to check the 
increasing time lag and to start a return to publication nearer to 
currency; and further 


Resolves to call upon the Department of State to see to it that in 
any departmental personnel reorganization the established professional 
scholarly character of the staff compiling the Foreign Relations 
volumes will be preserved. 


The Executive Council at its meeting on May 1 re-elected Judge Edward 
Dumbauld Secretary and Mr. Franz Oppenheimer Treasurer of the Society. 
It also reappointed Mrs. Marilou Righini Editor of International Legal 
Materials. The following were elected members of the Executive Com- 
mittee: Richard A. Falk, John N. Hazard, Monroe Leigh, Saul Mendlovitz, 
John Norton Moore, William D. Rogers and Oscar Schachter. The Presi- 
dent, Executive Vice President and the Treasurer of the Society are 
members ex officio. 

The Executive Council re-elected Professor Richard R. Baxter of Harvard 
Law School Editor-in-Chief of the Tournau. In view of Professor Baxters 
appointment for the coming year as Counselor on International Law in 
the Department of State, Professor Brunson MacChesney of Northwestern 
University School of Law will be acting Editor-in-Chief beginning July 1. 

In accordance with the changes in the elective terms of the editors, 
approved by the Board of Editors and adopted by the Council on the 
recommendation of the Ad Hoc Committee on Governance (see summary 
of final report of the committee sent to all members of the Society), the 
members of the Board of Editors of the Journat were re-elected for varying 
terms according to their previous length of service, as follows: 

To serve until 1972: Professors William W. Bishop, Jr., John N. Hazard, 
Brunson MacChesney, and Myres S. McDougal, and Messrs. Alwyn V. 
Freeman and Richard Young. 

To serve until 1973: Professors Baxter, Covey T. Oliver, Louis B. Sohn 
and Eric Stein; and Messrs. James N. Hyde and Oscar Schachter. 

To serve until 1974: Professors Alona E. Evans, Richard A. Falk, Louis 
Henkin and Stefan A. Riesenfeld, and Mr. Schwebe! 
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To serve until 1975: Mr. John Carey and Professors Wolfgang Friedmann 
and Richard B. Lillich. 

The present honorary editors of the JournaL were re-elected. 

The new regulations regarding the editors provide for twenty-four editors 
instead of the previous twenty-two. Professor Oliver J. Lissitzyn indicated 
his desire not to be considered for re-election and his withdrawal was 
reluctantly accepted. The three vacancies on the Board will be filled at a 
later date after further consideration by the Board of Editors. 


ELEANOR H. Fovcy 


CORRESPONDENCE 


The Editors of the Journa welcome scholarly communications and will 
print those considered to be of general interest to its readers. 


On THE STATUS oF UNITED STATES TREATY LAW 


In a Note on “Point Four and Codification” published in this JOURNAL 
in 1959, I pointed out that, as far as information about United States 
treaty law was concerned, the United States was an underdeveloped coun- 
try, and while we were aiding other countries with regard to codification 
of their law, much remained to be desired and to be done here in this 
respect. 

Unfortunately, the situation has not improved since then. On the con- 
trary. In 1959 there was still hope that an extremely well-done and useful 
State Department publication (U. S. Treaty Developments) which then 
was merely suspended, would be resumed—a hope which now must be 
given up, as nothing has “developed” with regard to it in the eighteen 
years since it ceased to appear. 

In marked contrast to the data concerning two sources of the “supreme 
law of the land” (Article 6(2) of the Constitution), the Federal Consti- 
tution and Federal legislation, information about the third source, Federal 
treaties, is very incomplete, and up-to-date information thereon is com- 
pletely missing. In view of the present position of the United States in 
the world and the tremendous increase in the mamber and importance of 
treaties concluded by her, the lack of information is all the more remark- 
able and regrettable. According to the Department of State, “nearly two- 
thirds of the total number of treaties and agreements entered into by the 
United States between 1776 and 1968” date from the year 1950 on.? 

The texts of treaties are published and accessible, if one has access to a 
good library which has the U. S. Statutes at Large (Stat.), the U. S. 
Treaties and Other International Agreemenis (U.S.T.) and the Treaties 
and Other International Acts Series (T.1.A.S.). Smaller collections may 
have the Malloy-Redmond-Trenwith compilations and now the Bevans col- 

153 A.J.LL. 889-892 (1959). 


2 C. Bevans (ed.), Treaties and Other International Agreements of the United States 
of America 1776-1949, Vol. I, p. iii (Dept. of State Pub. 8407, Washington, 1968). 
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lection entitled Treaties and Other International Agreements of the United 
States of America 1776-1949, which is in the process of publication. The 
proposed 15 volumes of this collection together with the 54 volumes of 
the U. S. Treaties contain the texts of all the treaties which have become 
binding upon the United States since 1776. With each passing year the 
number of the volumes of U. S. Treaties increases while the Bevans edition 
becomes more and more dated.* 

If the situation with regard to the easy accessibility of the texts of 
treaties is hardly satisfactory, conditions are even worse so far as informa- 
tion on the status of those treaties is concerned. It is true that we now 
have the annual publication, Treaties in Force, which at least tells us 
which treaties are in force as of January 1 of each year. But the very 
useful U. S. Treaty Developments and Hunter Millers excellent Treaties 
and Other International Acts of the United States of America have been 
discontinued, and there is at present no single publication which concen- 
trates on the treaties in force, reproduces their texts, and reports at the 
same time on the developments concerning those treaties and on the 
actual practice (legislative, administrative, and judicial) in the form of 
concise summaries of the practice in connection with the treaty provisions 
concerned. 

This writer proposed to prepare such a publication and, at his request, 
Senator H. S. Baker, Jr. (R. Tenn.), and Congressman J. J. Duncan (R. 
Tenn.) introduced identical bills in their respective Houses as follows: 


A BILL 


To provide for publication of a United States Treaty Code Annotated 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 


That section 73 of the Printing Act of January 12, 1895 as amended, 
is amended by inserting after the paragraph relating to the printing 
of the United States Treaties and Other International Agreements (44 
U.S.C. 196a) the following new paragraph: 


“The Public Printer shall, at such time as the Joint Committee on 
Printing shall direct, print, bind, and deliver to the Superintendent 
of Documents a number of copies of the United States Treaty Code 
Annotated, and of annual supplements thereto, not exceeding the num- 
ber of copies of the Statutes at Large required for distribution in the 
manner provided by law. The cost of such printing and binding 
shall be charged to the Congressional allotment for printing and bind- 
ing. Copy for the United States Treaty Code Annotated, and annual 


3 Multilateral Treaties: Vol. 1: 1776-1917; Vol. 2; 1918-1930; Vol. 3: 1931-1945; 
Vol. 4: 1946-1949; Vol. 5: Bilateral: Afghanistan-Burma; Vol. 6: Canada-Czechoslo- 
vakia (Dapt. of State Pub. 8407, 8441, 8484, 8521, 8543, and 8549, Washington, 1968- 
1971). For an evaluation of this publication, see my book review in the March, 1971, 
issue of the American Political Science Review, Vol. 65, pp. 234-236. 

4187 (42%) of the 449 multilateral treaties published in the multilateral part of 
the Bevans edition referred to in the preceding footnote, were no longer in force at the 
time of their publication, while 262 (58%) treaties were still in force then. 
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supplements thereto shall be furnished to the Public Printer in the 
manner directed by the Joint Ccmmittee on Printing.” 5 


The bills were referred to the Senate Committee on Rules and Administra- 
tion and to the House Committee on House Administration, respectively. 

Following standard procedure, the House Committee asked the Depart- 
ment of State for its “evaluation and recommendation,’ which were nega- 
tive. In a letter dated October 6, 1970, to the Subcommittee on Printing 
of the House Committee, the Depertment pointed out the difficulties of a 
Treaty Code analogous to the U. S. Code Annotated. Such difficulties are 
real indeed, and the point would have been well taken if such an analogous 
publication had been intended, which was not the case. Admittedly, the 
title of the bills lends itself to such misinterpretation, and it is proposed 
to submit better drafted bills in the 92nd Congress. The Department fur- 
ther stressed that “the amount of annotation material . . . in regard to treaties 
would not justify a separate publication that would include the full texts of 
the treaties.” With all due respect, this remains to be seen. The data 
published in the abortive U. S. Treaty Developments, covering only part 
of the material, would seem to indicate the contrary, not to mention the 
fact, as seen above, that it will have taken some 70 volumes to print the 
texts of all treaties. 

The Department of State rightly pointed out that “questions regarding 
the interpretation or application o= a treaty may be resolved by supple- 
mentary agreements between the United States and the other country con- 
cerned, in which cases the texts of the supplementary agreements are now 
published separately.” This is true, but instead of having to look for and 
finding the texts of such supplementary agreements elsewhere, the sug- 
gested publication would either (preferably) print them together with 
the main treaty or refer to one of the few other volumes comprising the 
publication. 

The Department of State then mentions various publications, such as 
Stat., U.S.T., T.I.A.S., the Malloy and Bevans compilations and the new 
Whiteman Digest of International Law for the texts of the treaties and 
some treaty interpretation. As has been shown, even the texts of the 
treaties are not conveniently available, not to speak of the relevant practice 
thereunder. | 

Having “found that some treaty provisions that are of constant appli- 
cation and the subject of numerous inquiries can be compiled separately,” 
the Department listed the following “compilations which are revised pe- 
riodically and transmitted to State authorities and, upon request, to others”: 


Treaty provisions in force between the U. S. and other countries re- 
lating to: 


Notification of consular officers of the arrest of their fellow nationals; 
exemption of government-owned property from real property taxes; 


5 9lst Cong., 2nd Sess., S. 3308 and H.R. 15744. The above bills are identical to 
the bills introduced by the late Senator Estes Kefauver (D. Tenn.) in the 86th and 
87th Congresses; see S. 3002 and S. 625, zespectively. 
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most-favored-nation treatment of consular officers; rights of inherit- 
ance, at pene and ownership of property; competency and au- 
thority of consular officers in the settlement of estates. 


These are indeed useful compilations but they cover, of course, only a 
very small part of United States treaty law. 

Finally, the Department of State announced that it has “under active 
study a computerization project which, when completed, should serve as 
a source for compilation of all relevant treaty information.” It hopes “to 
have this project under way in the n2ar future” and added that 


é 


if any publication along the lines of an annotated treaty code were 
found to be feasible, both in technical and financial respects, it should 
be developed on the basis of the material that would be stored in the 
proposed computer system. For the present, in view of the above 
factors, the Department would not favor expenditure of funds or other 
resources for an annotated treaty code. 


In transmitting this letter to Congressman Duncan, the Chairman of the 
House Subcommittee on Printing stated: “In view of the negative corre- 
spondence from the State Department, no further action is anticipated on 
this proposal.” 

This super-cautious attitude of cur Government in terms of pace and 
money contrasts sharply with that of the Canadian Government towards 
the independently conceived Queen’s University Treaty Project under the 
direction of Professor Hugh Lawford. Originally the Project was designed 
to gather information about treaties relating to Canada only, but was soon 
expanded to cover the entire Commonwealth of Nations. It has become 
“the most exhaustive single collection of information concerning Common- 
wealth treaties.” Its research staff consisted at the start in 1961 of one 
director and one research assistant. In March, 1970, it comprised one 
director, eight full-time and ten part-time research assistants, one secre- 
tary and four terminal operators. A consolidated statement of its receipts 
for the years 1967, 1968 and 1969 lists grants by the Canadian International 
Development Agency in the amount of over $97,000 and by the Canadian 
Council of over $52,000.° 

I do not know how long the Department of State’s computerization 
project has been under active study, when it will be through with the 
study, when the computerization will begin, and how long ‘it will take to 
complete it. If and when completed, this computerization would indeed 
yield all the data required for the proposed annotated edition of the 
United States treaties in force. However, it would still be necessary to 
-publish those data in some form to make them generally accessible. And 
it is still necessary to publish the texts of the treaties in force in some con- 
venient, easily accessible form. Quc usque tandem? 


6 See Queen's University Treaty Project, Cumulative Progress Report to the Canadian 
International Development Agency for the Period ending March 15, 1970, Working 
Paper No. 8, pp. 1, 2, 9, 14. See also rote by Professor Lawford in 64 A.J.I.L. 925 
(1970). 
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According to Article 24 of the Statute of the International Law Com- 
mission, the latter “shall consider ways and means for making the evidence 
of customary international law more readily available.” As the above 
samples show, evidence of international and national treaty law is not 
readily available either.” 

SALO ENGEL 


The University of Tennessee 


P.S. After the completion of the above, Senator Baker introduced indeed 
a bill which omits any mention of a Code and restricts the scope of the 
proposed publication to the multilateral treaties in force. It is “to provide 
for publication of the United States Multilateral Treaties in Force, 
Annotated.” See 92nd Cong., Ist Sess., $.1033. A companion bill will 
be introduced in the House by Representative Duncan. 
S.E. 


TEACHING INTERNATIONAL LAW 


The University of Texas at Austin 
January 27, 1971 


One of the perennial complaints from students of international law is 
that the standard introductory course is not “relevant.” Who cares what 
happened to the officer of a French ship in a collision off the coast of 
Turkey almost fifty years ago, or to the Schooner Exchange in 1812? The 
fault may well have been mine in the presentation; but my students have 
flatly refused to read the stuff, and I would get half a dozen “unprepareds” 
in a row, day after day, and wind up leading them by the hand. 

This past autumn, with about 110 students registered, I decided on an 
experiment which would at least shut off this particular criticism. I re- 
quired each student to take out student membership in the Society and to 
subscribe to International Legal Materials for the calendar year 1970, and 
announced that the five issues of the Journa and the six issues of ILM 
would be the only text materials for the course. The students were a 
little surprised, but interested and curious. They did not complain, as 
the cost was within the range of what they have come to expect to pay for 
an ordinary book of “Cases and Materials.” 

The Societys co-operation was unstinted; without this it would not 
have worked at all. On the first day of class my students already had three 
issues of the Journat and four of ILM on which to begin work, and I had 
had them long enough to do some organizing and prepare an outline and 
advance assignments. 

The thing that astonished me was how easy it was to draw from this 
hot-off-the-griddle accumulation of current material—and in the case of 


7 In 1950 this writer proposed the creation of an International Legislation Register 
which would contain up-to-date information on the status of multipartite treaties of 
general interest; see Engel, “On the Status of International Legislation,” 44 A.J.I.L. 
737—139, at 739 (1950). 
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ILM, current raw material—things of immediate importance that took us 
quite naturally through almost all cf the standard introductory course in 
international law, plus a lot of things that we would not have got from 
any prepared collection. On a good many of the items I had, of course, 
to provide background by lecture. But the students wanted and needed 
only enough of this to enable them to understand what is going on now; 
and by the same token, they were interested in having the background on 
something that was obviously important today. 

I think the students were surprised to find how readily they would un- 
derstand the materials and the problems they presented, and the extent 
to which they could identify with the people who were sweating them 
out. Reading drafts and counterdrafts gave them a sense of human falli- 
bility and of the satisfaction of accomplishing even a slight step forward. 
Before the end of the semester we all found ourselves reading the daily 
newspapers with a fresh realization that international law is alive and well 
and living in every quarter of the globe. 

It was not all easy. I had to dig out several lectures that in an ordi- 
nary course would have been served up already prepared in the text. 
There were a few places where we got the impression that we were going 
a little catch-as-catch-can. The students were a little dismayed to find 
that their materials have no resale value; and I am a little dismayed to 
realize that my own work on this semesters materials will be of limited 
usefulness next time around with a new set of them. 

I think, though, that the success of the experiment outweighs these dis- 
advantages; I would do it again. Perhaps the best indicator is that I 
prepared an examination which covered fairly the material we had gone 
over, and after preparing it, realized that it was by far the most searching 
one I had ever drawn up. The students thought so, too! 


Wooprin L. BUTTE 
Professor of Law 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section is compiled by Steven C. Nelson, Office of 
the Legal Adviser, Department of State, 

The references in the headings are to sections of the Digest of Inter- 
national Law prepared by Marjorie M. Whiteman (1963 to date) dealing 
with the same subject matter as the material presented. 


RIGHTS AND Duties oF STATES 
Recourse to Pacific Settlement (5 Whiteman’s Digest, Ch. XIII, §20) 


Beginning on January 11, 1971, naval forces of the Government of 
Ecuador seized a number of United States fishing boats while those vessels 
were fishing far off the coast of Ecuador. The Government of Ecuador 
imposed substantial fines on the vessels. As a result of these seizures, the 
United States, pursuant to its domestic law (§3(b) of the Foreign Military 
Sales Act, P.L. 90-629, 82 Stat. 1320, as amended by §1 of P.L. 91-672, 
84 Stat. 2053), suspended its military sales to Ecuador. 

The following note was addressed to the Chairman of the Permanent 
Council of the Organization of American States by the Representative of 
the United States in connection with that situation: 


January 27, 1971 
Mr. Chairman: 

On instructions of my government, I have the honor to request that the 
Permanent Council, acting under the provisions of Article 86 of the Charter 
of the Organization of American Stetes, take cognizance of and refer to 
the Inter-American Committee on Peaceful Settlement, the dispute that 
has unfortunately arisen between the Government of Ecuador and the 
Government of the United States concerning: 


(1) The apprehension by Ecuadorean naval vessels of fourteen fishing 
vessels of United States registry in waters well beyond 12 nautical miles 
of the Ecuadorean coast but within 200 nautical miles thereof, and the 
imposition of heavy fines against these vessels for allegedly fishing in Ecua- 
dorean waters without license as well as the imposition of license fees. 

(2) The charge by the Government of Ecuador that the United States 
Government is in violation of Article 19 of the Charter of the Organization 
of American States in suspending military sales to the Government of 
Ecuador under the terms of the Foreign Military Sales Act relating to the 
seizure of United States fishing vessels in international waters beyond 12 
miles from the coast of the country concerned. 


The United States Government is fully aware of the fact that the Ecua- 
dorean Government claims a territorial sea as well as fishing jurisdiction 
of 200 nautical miles and that it therefore asserts that all fishing vessels 
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must have Ecuadorean licenses in order to fish in these waters in accord- . : 


ance with Ecuadorean law. However, it must also be realized that neither. ` 


_ the United States Government nor the majority of the countries of the 
world recognize jurisdictions of this extent. It is the view of the United 
States Government and of most other countries that waters beyond 12 
nautical miles are international waters open to fishing without license by 
vessels of any nationality, subject to any conservation arrangements that 
may be agreed to among the countries fishing such waters. 

Hence it is the view of the United States Government that the appre- 
hension, fining, and required licensing of United States vessels fishing be- 
yond 12 nautical miles, including the use of naval force for this purpose, 
constitute unwarranted acts; and that the consequent application of United 
States law affecting government sales of military supplies and equipment 
represents a reasonable response to this unwarranted act and that it does 
not in any way constitute coercive action within the meaning of Article 19 
of the Charter of the Organization of American States. 

Regarding the juridical problem of differences over territorial waters 
and fisheries jurisdiction, and pending a final solution that will hopefully 
emerge from the Law of the Sea Conference which the United Nations 
General Assembly has convoked for 1973, the United States Government 
stands ready at any time to join with the Government of Ecuador in re- 
ferring this aspect of the matter to the International Court of Justice. 

With regard to a practical solution to the problem, the United States 
Government during the past two end a half years has on several occasions 
met jointly with the Governments of Ecuador, Peru and Chile in an effort 
to arrive at a practical agreement, without prejudice to juridical claims, 
regarding fishing and conservation in Southeast Pacific waters as well as 
assistance the United States Government is prepared to extend in the 
development of the fishing industry in those three countries. The last such 
quadripartite meeting was held in September, 1970. As already stated to 
the three governments, the United States Government is eager to resume 
these talks as soon as possible, as it continues to believe that such a quad- 
ripartite agreement offers real possibilities of finding a workable solution 
to the problem. 

My Government also remains ready to resume bilateral conversations 
with the Government of Ecuador in an effort to resolve the immediate 
problem that has arisen. Unfortunately, however, the most recent con- 
versations have not resulted in agrsement on the matter. 

Therefore, my Government believes that the Inter-American Committee 
on Peaceful Settlement, through its good offices, could be of great assist- 
ance in this matter in suggesting to the two parties suitable procedures 
to arrive at a satisfactory and workable settlement. If the committee finds 
this matter to be within its competence and if it then, under the provisions 
of Article 86 of the Charter, offers its good offices to the Government of 
Ecuador, my Government sincerely hopes that that Government will be 
agreeable to this procedure, within the spirit of fraternity and peaceful 
settlement embodied in the Charter of the Organization of American States. 
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-` As a member of the Inter-American Committee on Peaceful Settlement, 
while at the same time being a party to the dispute, the United States 
Government is, of course, prepared to absent itself from the Committee . 
when it considers this matter, in accordance with Article 5 of the Com- 
mittee’s statutes. 

Accept, Excellency, the renewed assurance of my highest consideration. 


(O.A.S. Official Records, Ser. G, CF/Doc. 81/71 Corr. 1. For additional 
statements of the United States position, see 64 Dept. of State 
Bulletin 245-250 (1971).) 


On January 29, 1971, Ambassador John J. Jova, United States Representa- 
tive to the Organization, made the following statement: 


With reference to item 3 on the agenda, my delegation wishes to record 
its position that, as a matter of principle, the Permanent Council is obliged 
under the provisions of Article 86 of the Charter to refer immediately to 
the Inter-American Committee on Peaceful Settlement requests, such as 
that made by my Government, for the Committee’s good offices. 

However, in view of the fact that the matter in question is to be taken 
up in another body, namely the Meeting of Consultation of Ministers of 
Foreign Affairs, and in view of the fact that the Representatives here are 
also fully pre-occupied with the OAS General Assembly, my Government 
asks that consideration of Agenda item 3 be postponed until further notice. 


NATIONAL JURISDICTION 


Judicial Assistance: Service of Legal Documents and Processes Abroad 
(6 Whiteman’s Digest, Ch. XIV, $11) 


The following is an excerpt from a letter dated February 10, 1971, ad- 
dressed to one of the Embassies in Washington from the Assistant Legal 
Adviser for Administration and Consular Affairs, Department of State, 
in response to an inquiry concerning service in the United States of legal 
documents emanating from foreign courts: 


Since [your government] is not a party to the [Convention on the 
Service Abroad of Judicial and Extrajudicial Documents in Civil or Com- 
mercial Matters, done at The Hague on November 15, 1969], service of 
documents in civil or commercial matters is done pursuant to comity rather 
than as an international obligation. It differs in no way in the case of 
[your country] from the case of any other country not a party to the said 
convention. The Department of Justice accomplishes service by forward- 
ing the documents to the appropriate United States marshal who attempts 
to locate the person to be served and returns a copy of the documents 
with notation either of personal service or of failure to locate the person. 

If [your government] should so wish in criminal cases, there is no ob- 
stacle under United States law to service upon individuals within the 
United States directly by [your] consular authority having jurisdiction or 
through the United States mail, return receipt. The validity of such serv- 
ice in [your country], of course, would be a matter for [your own domestic] 
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law. United States courts, however, normally would not give effect to 
the judgment of a [foreign] court in a criminal case no matter what the 
form of service. 

If such a form of direct service were resorted to in civil cases, United 
States courts are not required to give effect to judgments of [foreign] 
courts in any event but are probably less likely to do so in the absence of 
proof of personal service by an impartial officer. 

In civil cases, should [your government] wish to send requests for serv- 
ice to the Department of State directly from a consular authority, rather 
than through the Embassy, the Department of State is prepared to process 
them in the same way as requests from the Embassy, if the prepayment 
and other requirements applicable to requests from the Embassy are com- 
plied with. 


(Correspondence on file in the Office of the Legal Adviser. ) 


THe Unrrep NATIONS 


Promotion of International Economic and Social Co-operation: Inter- 
national Co-operation in Economic, Social, Cultural and Humanitarian 
Fields (13 Whiteman’s Digest, Ch. XXXIX, §10) 


In a working paper + submitted on October 1, 1970, to the United Nations 
Commission on Narcotic Drugs, the United States indicated its intention 
formally to propose amendments to the Single Convention on Narcotic 
Drugs, 1961. The following memorandum was transmitted on March 18, 
1971, as an addendum to a letter addressed to the United Nations Secre- 
tary General from the Permanent Representative of the United States: 


MEMORANDUM OF THE UNITED STATES OF AMERICA RESPECTING 
ITS PROPOSED AMENDMENIS TO THE SINGLE CONVENTION 
ON NARCOTIC DRUGS, 196] 


The international community has long recognized that the legitimate 
interests of no State are served by illegal narcotics activity. The first 
general multilateral Convention relating to the Suppression of the Abuse 
of Opium and Other Drugs was signed at The Hague in 1912. The Single 
Convention on Narcotic Drugs, 1961, codified earlier conventions, signifi- 
cantly advanced the principle that the production, manufacture, export, 
import, distribution of, trade in, use and possession of narcotic drugs 
should be strictly limited to medical and scientific purposes, and provided 
for continuous international co-operation. The United States believes it 
is now time for the international community to build on the foundation 
of the Single Convention since a decade has given us a better perspective 
of its strengths and weaknesses and of the magnitude of the narcotics 
problem. 

The United States signified its intention to propose formal amendments 
to the Single Convention at the Special Session of the Commission on 
Narcotic Drugs in September 1970. In now submitting those amendments 
the United States believes that an international conference, as envisaged 


165 AJ.LL. 191 (1971). 
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in article 47, should consider them and all other amendments that may 
be proposed to strengthen the Single Convention on Narcotic Drugs, 1961, 
early in 1972. It hopes that the Economic and Social Council will decide 
to convene this conference and will request the Commission on Narcotic 
Drugs to devote part of its session in September 1971 to a preliminary 
consideration of the proposed amendments. The United States will be 
gratified if States will consider our proposals a useful basis from which 
to begin their consideration of what is necessary to strengthen the Single 
Convention, and it looks forward tc a fruitful dialogue when they have 
had an opportunity to develop their own views. 

The Single Convention provides essentially voluntary restraints on par- 
ties with respect to cultivation of the opium poppy, production of opium, 
manufacture of opium derived drugs, and import and export of these 
substances. The United States proposals are designed to build wherever 
possible on the existing foundation end to provide the international com- 
munity with new authority to control production and illegal traffic of 
narcotic drugs. In particular, the United States proposes that the Inter- 
national Narcotics Control Board should be strengthened. This Board, 
composed of eleven technical experts serving in their individual capa- 
cities, has demonstrated its ability to act impartially in seeking to restrict 
narcotics activity to medical and scientific requirements. 

The United States believes that the functions and powers of the Board 
can be usefully strengthened in five key areas: 

1. Access to information. The Board can at present require States to 
provide only information relating tc consumption of drugs, stocking of 
drugs, utilization of drugs for the manufacture of other drugs, and import 
and export of drugs. We propose, in amending articles 14, 19 and 20, to 
give it the important additional authority to inquire about the cultivation 
of the opium poppy and the production of opium in a State party to the 
Single Convention. This will allow the collection of information about 
the raw material of narcotics from which illicit diversion normally occurs. 

2. Opportunity to make use of all available information. The Board 
may now base its actions only on information officially submitted by a 
Government under an article of the Single Convention or communicated 
to it by United Nations organs. We propose, by amending article 14, to 
add to this authority so that the Board could act on the basis of all in- 
formation that may become available to it by any means, not only the 
information officially submitted but also other information which it may 
obtain through public or private sources. This will be a particularly use- 
ful addition to its powers since the official information released by gov- 
ernments often does not and cannot provide data that is relevant to illicit 
diversion. 

3. Local inquiry. The rapid spread of hard narcotics addiction has dem- 
onstrated the need to give the Board authority, in certain instances, to 
designate, with the agreement of the State concerned, an individual or a 
team to make on-the-spot inquiry of drug related activities. We propose 
to give the Board this authority by amending article 14. 

4, Power to modify estimates. The Single Convention requires parties 
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to furnish the Board estimates on consumption of drugs, stocking of drugs, 
and use of drugs to manufacture other drugs. These estimates are in 
turn linked to manufacture and importation of drugs. The Board now 
may only question these estimates; it may not change them. We propose 
that in addition to requiring estimates for the first time on cultivation of 
the opium poppy and production of opium, the areas where the threat 
of illicit diversion is greatest, the Board be given new authority to modify 
estimates submitted by States. This will permit the Board to control nar- 
cotics activity that is a real or potential source of illicit diversion and to 
conform that activity to world medical and scientific requirements as de- 
termined by experts. We propose, therefore, to amend articles 12, 19 
and 24, and to insert a new article 21 bis entitled “Limitation of Produc- 
tion of Opium.” 

5. Mandatory embargo. The Board may now only recommend certain 
steps to States parties, including that they cease export and/or import of 
drugs to or from a particular country when the Board believes the aims 
of the Single Convention are being seriously endangered by reason of the 
failure of the country concerned to carry out the provisions of the Con- 
vention. We propose, by amending article 14, to give the Board the 
power to make such an embargo mandatory upon all parties in the above 
circumstances or when it determines that, regardless of intent or negli- 
gence, there is a danger that any country or territory is becoming a centre 
of illicit traffic. As at present, the country concerned would continue to 
have the right to appeal to the Economic and Social Council as the po- 
litical body primarily responsible fcr supervision of the Single Convention. 

If these amendments are adopted, the international community will be 
able for the first time to require as a matter of right full information on 
the cultivation of the opium poppy and the production of opium, to order 
reductions in cultivation or production where there is a significant danger 
of illicit diversion or where world needs are already being met, and to 
order worldwide remedial measures to be taken. 

Additionally, the United States believes it would be desirable, by amend- 
ing article 36, to strengthen the extradition provisions contained in the 
Single Convention along the same lines as the new Convention for Sup- 
pression of Unlawful Seizure of Aircraft recently adopted at The Hague. 
Narcotics offences already enumerated in the Single Convention would 
thus immediately become extraditable offences. 


(U.N. Doc. E/4971/Add. 1.) 


TREATIES AND OTHER INTERNATIONAL AGREEMENTS 


Enforcement: Duty to Comply (14 Whiteman’s Digest, Ch. XLII, §27); 
and Termination or Suspension: Effect of Violation (id., §39) 


The following is an excerpt from the Written Statement of the Govern- 
ment of the United States submitted to the International Court of Justice 
in connection with the advisory proceedings relating to Namibia (South 
West Africa}; 
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SECTION II 
There is a Legal Obligation to Observe Treaties in Good Faith 


In 1969 the United Nations Conference on the Law of Treaties brought 
to a successful close more than fifteen years’ work within the Organization 
relating to the codification of treaty law. The Convention that was pro- 
duced by the combined efforts of the 110 States participating in the Con- 
ference, although it is not yet in force, constitutes a primary source of 
reference for determining what are the customary principles of treaty law 
applicable to [South Africa’s Mandate over the Territory of Namibia]. 

Article 4 of the Vienna Convention on the Law of Treaties provides that 
the Convention applies only to treaties which are concluded by States after 
entry into force of the Treaties Convention with regard to such States. 
However, it specifically preserves the applicability to all treaties of rules 
of customary treaty law that are contained in the Convention. Many of 
the provisions of the Convention codify pre-existing customary law. In 
this regard the Legal Counsel of the United Nations has pointed out that 
the debates and decisions of the Conference— 


. . may show the opinions of Governments about what the present 
rules are, and thus may furnish evidence of existing customary inter- 
national law. If a rule was adopted by a very large majority and with 
a general understanding that it represents existing law, it may be 
taken to formulate such Jaw. (Letter of 11 May 1970 from the Legal 
Counsel (Stavropoulos) to the Secretary General (Twight), Interna- 
tional Civil Aviation Organization. ) 


Two articles of the Treaties Convention which both on the basis of 
their content and according to the criteria laid down by the Legal Counsel 
of the United Nations may be taken to formulate existing law are those 
relating to pacta sunt servanda (Article 26) and io the consequences of 
breach of a treaty (Article 60). 

Article 26 provides that a State is bound to carry out in good faith its 
treaty obligations. The International Law Commission described the rule 
as “the fundamental principle of the law of treaties.” (Reports of the 
International Law Commission on the second part of its seventeenth ses- 
sion and on its eighteenth session, G.A.O.R., 21st Session, Supplement No. 
9, p. 42.) The formulation of this principle proposed by the Commission 
was adopted without any negative vote at the second session of the Con- 
ference. 

The Preamble to the Charter of the United Nations affirms the deter- 
mination of the peoples of the United Nations “to establish conditions 
under which justice and respect for the obligations arising from treaties 
... can be maintained.” Paragraph 2 of Article 2 expressly provides that 
Members “ shall fulfill in good faith the obligations assumed by them in 
accordance with the ... Charter.” | 

International tribunals have also affirmed the principle of good faith 
performance of treaty obligations. In the North Atlantic Coast Fisheries 
case, a tribunal of the Permanent Court of Arbitration declared: “Every 
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State has to execute the obligations incurred by treaty bona fide .. - 
(U.N., Reports of International Arbitral Awards, Vol. XI, p. 186.) A 
former judge and distinguished commentator on the Permanent Court ob- 
served: “The assumption runs throughout its jurisprudence that States will 
in good faith observe and carry out the obligations which they have under- 
taken.” (M. O. Hudson, The Permanent Court of International Justice 
1920-1942, (1943) p. 636.) 

In Certain Norwegian Loans, Judgment, I.C.J. Reports 1957, page 53, 
Judge Lauterpacht stated: 


Unquestionably, the obligation to act in accordance with good faith, 
being a general principle of law, is also part of international law. 


Commenting on this statement Sir Gerald Fitzmaurice declared: 


Action in good faith is an international law obligation . . . and ac- 
cordingly action not in good faith must be considered as a breach of 
international law ... (“Hersch Lauterpacht—The Scholar as Judge: 
Part II”, 38 British Year Book of International Law 9 (1962).) 


SECTION IV 


A Material Breach of a Treaty Entitles the Other Party to Suspend 
its Operation in Whole or in Part 


A second relevant rule of treaty law, codified in Article 60 of the Con- 
vention, deals with termination or suspension of the operation of a treaty 
as a consequence of its breach. Paragraph 3 of that Article restricts its 
application to cases of material breech, which is defined as: 


a) a repudiation of the treaty ..., or 
b) the violation of a provision essential to the accomplishment of 
the object or purpose of the treaty. 


The basic principle embodied in the Article is that a material breach of 
a treaty on one side may give rise to a right on the other side to abrogate 
the treaty or suspend its operation in whole or in part. The commentary 
to the corresponding article in the Harvard Draft summarizes traditional 
international law doctrine regarding breach and demonstrates that the 
principle has been recognized in municipal courts since late in the eight- 
eenth century. (29 American Journal of International Law Supplement, 
pp. 653, 1078 (1935).) The International Law Commission’s 1966 Com- 
mentary on its Draft Articles on the Law of Treaties stated that “the great 
majority of jurists” recognized the principle expressed in Article 60. (I.L.C. 
Report, Eighteenth Session, G.A.O.R., 21st Session, Supplement No. 9, at 
p. 82.) At the Conference on the Law of Treaties, in which South Africa 
participated, no delegation denied the principle in the rather extensive 
debate in the Committee of the Whole; no delegation voted against the 
adoption of the article in the Plenary. The foregoing evidence is more 
than sufficient to establish that the principle in Article 60 may be re- 
garded as representing existing law. 
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The fact that the Mandate is not a treaty between States does not af- 
fect the applicability to it of the treety law contained in the Treaties Con- 
vention. Article 3 of the Convention provides that any of the rules set 
forth in the Convention may be applied to treaties between States and 
international organizations where such rules would be applicable “under 
international law independently of the Convention.” 

The rule relating to material breach, like that relating to pacta sunt 
servanda, was recognized before the adoption of the Convention as apply- 
ing to all treaties, not only to those between States. Indeed, each of the 
Special Rapporteurs on the Law of Treaties, Brierly, Lauterpacht, Fitz- 
maurice and (in his second report) Sir Humphrey Waldock, proposed an 
article on breach which would have applied to all written treaties without 
regard to the nature of the parties. It was only later, in 1965, in order 
to simplify the drafting of certain of the articles, principally those relating 
to the conclusion of treaties, that the International Law Commission re- 
moved from the scope of the Convention treaties to which one or more 
international organizations were parties. 

The rules relating to pacta sunt servanda and to material breach have 
been shown to be formulations of the law as it existed independently of 
the Treaties Convention; they are properly applicable to the Mandate. 
Therefore, if South Africa was in material breach of its obligations under 
the Mandate, the United Nations was entitled to terminate her rights 
and authority under the Mandate. 


JUDICIAL DECISIONS 


ALONA E. Evans 


Diplomatic personnel—sale of duty-free products abroad—ambas- 
sadořs power to regulate sale in Brazil of duty-free vehicles by 
diplomatic personnel 


ARTWOHL ù. UNITED Sratres. 434 F.2d 1319. 
U.S. Court of Claims, December 11, 1970. 


Plaintiffs, members of the United States Armed Forces assigned to the 
Joint Brazil-United States Military Commission, brought a claim against 
the United States for alleged unconstitutional taking of their property 
under regulations promulgated by the United States Ambassador to Brazil. 
Members of the Military Commission enjoyed the privilege accorded 
diplomatic personnel of importing motor vehicles into Brazil duty-free for 
their personal use. Upon termination of their assignments, they custom- 
arily sold the cars in Brazil rather than return them to the United States. 
The high demand for such cars in Brazil, coupled with the circumstances 
of their importation into the coun-ry, led to profiteering which began to 
cause tension in the relations betwzen the two states. As this same situa- 
tion obtained in other countries of like economic conditions, the Depart- 
ment of State authorized American ambassadors in such states to issue 
regulations designed to control pzofiteering in duty-free products. The 
regulations issued by the United States Ambassador to Brazil provided 
several options in the disposal of motor vehicles: export at United States 
Government expense for eligible cwners; sale to another person enjoying 
duty-free privileges; or sale to or through a foundation established by the 
Embassy. In the latter case the foundation arranged for the sale of the 
car to a Brazilian national. Any profit above a “formula price,” which 
included the original cost, excise taxes, transportation charges, would 
accrue to the Foundation and be dispensed by it for charitable purposes 
in Brazil. A person selling to or through the foundation was required to 
execute a quit-claim. Plaintiffs contended that the taking of their excess 
profits pursuant to this arrangement constituted a violation of the Fifth 
Amendment. The commissioner for the Court of Claims found for plain- 
tiffs. The court reversed this decision and dismissed the case. 

At the outset, Judge Nichols stated that “‘[dJiplomatic personnel do 
not have a right to sell their vehicles duty-free, even if . . . [certain] 
conditions are fulfilled? ” (434 F.2d 1319 at 1325, quoting Finks v. United 
States, 395 F.2d 999 at 1003, 184 Ct. Cl. 480, cert. denied, 393 U.S. 960 
(1968), emphasis by court.) Plaintiffs were unable to show 
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any arbitrary or capricious action on the part of the defendant. On 
the contrary, the record shows clearly that this action was taken only 
in pursuance of legitimate foreign policy goals and appeared reason- 
able under the circumstances. (434 F.2d 1319 at 1325.) 


Granting the Ambassador’s authority to regulate the sales of duty-free 
cars, Judge Nichols pointed out that plaintiffs had not shown that depriva- 
tion of the excess profits from such sales had viclated their Fifth Amend- 
ment rights. The court said: 


But of course it is evident that the owner of >roperty taken can agree 
with the taker on how he is to be compensated. We find that plain- 
tiffs bargained away their compensation in excess of the amount 
ee) to in return for the privilege of making the sale at all. (Ibid. 
1326. 


Duress could not be pleaded where plaintiffs were aware of the policy 
regarding sales and acted under it. The plaintiffs entered into an accord 
and satisfaction with the United States, releasing eny claims for compensa- 
tion above the “formula price” at which the cars were sold. 


International law—relation to municipal law—municipal legislation in 
conflict with Federal power to regulate foreign commerce 

BETHLEHEM STEEL CORPORATION v. BOARD OF COMMISSIONERS OF THE 
DEPARTMENT OF WATER AND POWER OF THE Crry or Los ANGELES, 
80 Cal. Rptr. 800. 

California Court of Appeal, 2nd Dist., Sept. 18, 1969; as modified 
Sept. 19, 1969; hearing denied, Nov. 12, 1969. 


In two consolidated cases, plaintiff, a manufacturer of structural steel 
products, sought injunctive relief against the Department of Water and 
Power of the City of Los Angeles on the ground that defendants had 
awarded or proposed to award cortracts for structural steel beams to 
certain firms which intended to supply steel manufactured in Japan in 
violation of the California Buy American Act (Gcvernment Code §§4300- 
4305, cited by court). Section 4303 of the Act provided: 


The governing body of any political subdivision, municipal corpora- 
tion, or district, and any public officer or person charged with the 
letting of contracts for (1) the constructicn, alteration, or repair 
of public works or (2) for the purchasing of materials for public use, 
shall let such contracts only to persons who agree to use or supply 
only such unmanufactured materials as have been produced in the 
United States, and only such manufactured materials as have been 
manufactured in the United States, substantially all from materials 
Si in the United States. (80 Cal. Rptr. 800 at 802, footnote by 
court. 


It was contended that these contracts must be modified so as to conform 
to the Act. Plaintiff also sought damages and a declaration that the De- 
partment must comply with the Act in awarding public contracts in the 
future. Defendants moved for summary judgmen‘s in both suits, arguing 
that the Act “violated certain international agreements of the United States, 
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and was unconstitutional as a burden on foreign commerce and a denial 
of due process and equal protection of the law.” (Ibid. 801.) The 
Superior Court of Los Angeles County granted defendants’ motion. The 
Court of Appeal affirmed this judgment. 

Acting Presiding Judge Stephens held that the California Buy American 
Act “is an unconstitutional encroachment upon the federal government’s 
exclusive power over foreign affairs, and constitutes an undue interference 
with the United States’ conduct of foreign relations.” (Ibid. 802.) The 
court seid: 


The California Buy American Act, in effectively placing an embargo 
on foreign products, amounts to a usurpation by this state of the 
power of the federal government to conduct foreign trade policy. 
That there are countervailing state policies which are served by the 
retention of such an Act is “wholly irrelevant to judicial inquiry” 
(United States v. Pink, 315 U.S. 203, 233, 62 S.Ct. 552, 86 L.Ed. 796) 
since “[i]t is inconceivable that any of them can be interposed as an 
obstacle to the effective operation of a federal constitutional power.” 
(United States v. Belmont, .. . 301 U.S. 324, 332, 57 S.Ct. 758, 761, 
81 L.Ed. 1134.) Only the federal government can fix the rules of fair 
competition when such competition is on an international basis. 
Foreign trade is properly a subject of national concern, not state 
reculation. State regulation can only impede, not foster, national 
trade policies. The problems of trade expansion or nonexpansion are 
national in scope, and properly should be national in scope in their 
resolution. (80 Cal. Rptr. 800 at 803.) : 


Act of state doctrine—international comity—Federal court may not 
enjoin prosecution of patent action in Canadian court 

CANADIAN Fiurers (Harwicn) LIMITED v. LEAR-SIECLER, Inc. 412 
4.2d 577. 

U.S. Court of Appeals, Ist Circuit, June 9, 1969. 


Plaintiff (Filters), a Canadian corporation, sought a declaratory judg- 
ment that certain United States and Canadian patents owned by defendant 
(Lear), a Delaware corporation, were invalid and, consequently, that 
Filters’ sale of its fans in the United States did not constitute an infringe- 
ment of Lear’s patents. Three weeks after Filters filed its complaint, Lear 
filed suit in Canada in the Exchequer Court. against Filters for infringe- 
ment of the former’s Canadian patents. Filters then sought an injunction 
in the Federal District Court against Lear’s prosecution of the patent action 
in Canada. Lear moved for dismissal of this part of Filters’ complaint, 
arguing that the act of state doctrine enunciated in Banco Nacional de 
Cuba ~. Sabbatino (376 U.S, 398 (1964); 58 A.J.LL. 779 (1964)) pre- 
cluded the assertion of jurisdiction by the District Court over the matter. 
The District Court granted the injunction against further proceedings in 
Canada but reserved the issue of its jurisdiction over the Canadian patent 
until it had decided the issue of the United States patent. The Court of 
Appeals ordered the injunction vacated and the action remanded. 

Chief Judge Aldrich said: 
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The issue is not one of jurisdiction, but one, almost as important when 
a foreign sovereign is involved, of comity. ‘The presence of the 
parties confers on the district court jurisdiction to act, Cole v. Cun- 
ningham, 1890, 133 U.S. 107, 121, 10 S.Ct. 269, 33 L.Ed. 538, but 
the direct effect of the district court’s action on the jurisdiction of a 
foreign sovereign requires that such action be taken only with care 
and great restraint. ... 

Doubtless there are times when comity, a blend of courtesy and ex- 
pedience, must give way, for example when the forum seeks to en- 
force its own substantial interests, or in limited circumstances when 
relitigation would cover exactly the same points. . . . However, these 
exceptions do not apply to this case where the subject matter of the 
foreign suit is a separate, independent foreign patent right... . 
Filters sought the wrong relief. Rather than, in effect, attempt to 
strong-arm the Canadian court, it should have asked that court, if 
it thought it was so entitled, to postpone its proceedings until the 
United States court had taken action. Short of that, there must be 
some adjustment for the improper departure from principles of comity. 
Since the injunction has been in effect for virtually a court year, the 
district court is instructed to take no further proceedings as to either 
patent, except with the consent of Lear, betore March 1, 1970, pro- 
vided that Lear proceeds with reasonable diligence in its Canadian 
suit, or unless the Canadian court elects to defer to the court below. 
(412 F.2d 577, 578-579. ) 


Recognition of acts of foreign state—extraterritorial effect of expro- 
priation decree—choice of lew—Federal Republic of Germany— 
German Democratic Republic—Trading With the Enemy Act 


CARL Zeiss STETUNG V. V.E.B. Cart Zeiss Jewa. 433 F.2d 686. 
U.S. Court of Appeals, 2d Circuit, November 2, 1970. 


Carl Zeiss Stiftung (Zeiss), a foundation located in the Federal Repub- 
lic of Germany and its subsidiary, Zeiss Ikon, A.G., brought an action for 
trademark infringement against V.E.B. Carl Zeiss Jena (V.E.B.), a cor- 
poration located in the German Democratic Republic, and two of its dis- 
tributors in the United States, Steelrnasters, Inc. and Ercona Corporation. 
Both principals claimed exclusive use of the trademarks as successors to 
the original Carl Zeiss Stiftung (Foundation) which was established in 
1889 in Jena, then in the Duchy of Saxe-Weimar-Eisenach, later known 
as Thuringia. The Foundation engaged in the manufacture of optical 
equipment; surplus profits were used for educational and other non-indus- 
trial purposes. The affairs of the Foundation were managed by two 
boards. In 1945, these boards were moved to Heidenheim, Wiirttemberg, 
in the United States Zone of Occupation, when it became apparent that 
Thuringia was going to come under Soviet control. In December, 1945, 
the Soviet authorities sequestered the Foundation’s assets, including its 
patents, and in the course of the fcllowing year, they removed most of 
the plant’s equipment and many of its employees to the Soviet Union. 
Meanwhile, the Foundation’s boards in Heidenheim took steps to revive 
the Zeiss optical business and continued to assert responsibility for the 
Foundation’s interests in Jena. 
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In 1948 the Soviet Military Administration in East Germany expropriated 
the commercial facilities and assets of the Foundation, including the trade- 
marks, The Foundation’s enterprise in Jena was then transferred to 
V.E.B. Following this action, Zeiss obtained a decree from the State of 
Wiirttemberg recognizing Heidenheim as the domicile of the Foundation. 
Zeiss’ subsidiary, Zeiss Ikon, A.G., was organized in 1926 for the manu- 
facture of photographic equipment and was registered in Dresden, Saxony. 
In 1947 this firm was expropriated without compensation by the Govern- 
ment of Saxony, then in the Soviet Zone. In 1948 the stockholders of 
Zeiss Ikon, A.G., meeting in the American Zone, transferred the domicile 
of this firm from Dresden to Stuttgart, an action which was later affirmed 
by the Federal Supreme Court of West Germany. 

Between 1950 and 1953, V.E.B. sold its products outside the Communist- 
bloc countries under a modus vivendi with Zeiss pending establishment 
of a licensing arrangement. In 1954 when the parties could not agree on 
terms, Zeiss notified all foreign distributors to stop handling equipment 
bearing the Foundation’s name but made in East Germany. In a series 
of legal actions, each party attempted to assert its sole right to the use 
of the Foundation’s trademarks. 

The first Zeiss trademark was registered in the United States in 1907. 
Title to these trademarks was apparently vested in the Alien Property 
Custodian in 1919. Despite this vesting, the Foundation’s products and 
those of Zeiss Ikon, A.G., were sold in the United States under the Zeiss 
trademark from 1925 or 1926 to 1941 through Carl Zeiss, Inc., a New York 
corporation. In 1942 the capital stock of this corporation was vested in 
the Alien Property Custodian. It was sold in 1960 by the United States 
to Carl Zeiss Stiftung (Zeiss). That enterprise was recognized by the 
United States as the only legitimate Carl Zeiss Foundation. 

In 1968, the District Court for the Southern District of New York held 
that Zeiss in Heidenheim was identical with the Foundation and was en- 
titled to exclusive use of the Zeiss trademarks in the United States and 
that its subsidiary, Zeiss Ikon, A.G., was entitled to exclusive use of that 
name and related trademarks in the United States (293 F. Supp. 892; 63 
A.J.LL. 636 (1969)). The court held that V.E.B. had infringed these 
trademarks and had violated Section 43(a) of the Lanham Act (15 U.S.C. 
§1125(a), cited by court) by selling its products in the United States as 
a purported licensee of Zeiss. The court further held that V.E.B. was 
barred from asserting any claim to the Foundation’s name or trademarks 
by Section 5(b) of the Trading With the Enemy Act (50 U.S.C. App. 
§5(b)) and regulations thereunder and struck down V.E.B.’s assertion of 
an antitrust defense. The Court of Appeals for the Second Circuit affirmed 
this judgment with modifications. 

In treating the disputed successorship to the Foundation, Judge Jameson 
said: 


The district court properly held that whether German law as de- 
clared or construed by the courts of unrecognized East Germany or 
recognized West Germany should be applied depends to some extent 
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on the nature of the question to be resolved; that normally “the acts 
of an unrecognized regime which pertain to its purely local, private, 
and domestic affairs will be given effect”; but that here the court is 
“dealing with decisions of East German courts with respect to mat- 
ters extending beyond the borders of East Germany, such as the na- 
ture of a foundation under federal law and the effect to be given to 
acts of Wuerttemberg.” (433 F.2d 686 at 699, quoting 293 F. Supp. 
892 at 900-901.) 


The Foundation came under Federal law in 1905 when its Statute was 
amended pursuant to the new German Civil Code. The transfer of 
domicile from Jena to Heidenheim had been effected in order to enable 
the Foundation to carry out its objectives. This change was made in con- 
formity with the provisions of Section 87 of the German Civil Code and 
was approved by the State of Wiirttemberg as a member of the German 
Federation. That this change in domicile worked no change in the iden- 
tity of the Foundation was affirmed by a decision of the Federal Supreme 
Court of West Germany in July, 1957. Judge Jameson approved the Dis- 
trict Court’s ruling that little weight could be given to the opinions of 
East German courts that V.E.B. was the successor to the Foundation, 
because they “did not have before them much of the essential proof re- 
lied upon” by the District Court and they did net bring a “reasoned ob- 
jective approach” (433 F.2d 686 at 700) to the controversy. Although 
V.E.B. cited decisions of courts in England, Switzerland, Pakistan, Nor- 
way, India, and Australia as proof of the acceptance of East German 
law as to the capacity of V.E.B. to institute suit, Judge Jameson was satis- 
fied that these courts for the most part did not make a final determination 
on the merits and that they did not have before them as complete proof 
as that before the District Court: 

The Court of Appeals accepted the District Court’s opinion as to the 
application of the act of state doctrine in this case and agreed that 


although the Wuerttemberg decrees and the German Parliament’s 
Act of 1967 are not entitled to recognition as acts of state to the extent 
that they purport to terminate the Foundation’s domicile in East Ger- 
many since to that extent they acted extraterritorially, they are en- 
titled to such recognition insofar as they acted to give a legal status 
to the Foundation’s de facto existence in West Germany as a continua- 
tion in the West of the original Zeiss cooperative enterprise, whose 
remaining commercial assets (worth 30 million marks) and personnel 
were almost entirely within the West’s territorial jurisdiction. (Ibid. 
703, quoting 293 F. Supp. 892 at 912.) 


Judge Jameson also adopted the District Court’s holding that (1) Zeiss 
Ikon, A.G., now transferred to Stuttgart, is identical with the firm of the 
same name originally established in Dresden; (2) Zeiss Ikon, A.G., is 
owner of the United States Zeiss Ikon trademarks; (3) V.E.B. is “barred 
from asserting any claims to the United States trademarks in dispute by 
§5(b) of the Trading With the Enemy Act (50 U.S.C. App. §1 et seq.) 
and regulations thereunder (8 C.F.R. §507.46).” (Ibid. quoting 293 
F. Supp. 892 at 916.) The District Court’s rejection of V.E.B.’s conten- 
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tion that it was entitled to concurrent or joint use of the trademarks be- 
cause of laches, acquiescence, or abandonment on the part of Zeiss was 
approved by the Court of Appeals as was the former’s rejection of V.E.B.’s 
defense that Zeiss had used the trademarks in violation of the antitrust law. 

Judge Jameson held that Zeiss could not recover damages, however, 
under the Lanham Act (15 U.S.C. §1117, cited by court) for trademark 
infringement. The court said: 


Again we are confronted with a unique situation, with no prior 
cases precisely in point. The district court has found, and we agree, 
that appellee Foundation is the successor of the Carl Zeiss Stiftung 
and is the owner of the trademarks. We agree also that appellants 
were on full notice of appellees’ claims. On the other hand, appel- 
lants were at all times denying appellees’ claims and asserting their 
own claim to the exclusive use of fhe trademarks as licensees of the 
Jena Foundation. 

Appellants did not seek to have the American public believe that 
their goods originated in Heidenheim. Nor were they claiming to be 
licensees of the Heidenheim Foundation. Rather they claimed that 
as licensees of the Jena Foundation (which they contended was the 
successor of the Carl Zeiss Stiftung) they were entitled to the ex- 
clusive use of the trademarks in the sale of goods manufactured in Jena. 

The determination of ownership and right to use of the trade names 
and marks has involved the resolution of many complex and difficult 
factual and legal issues. The Supreme Court of East Germany ex- 
pressly held that appellant V.E.B. was entitled to the use of the trade- 
marks, and decisions from other courts have lent some support to ap- 
pellants’ claim. There was a difference of opinion on the part of 
German legal experts with respect to the applicable German law. 
Prior to the trial of this case there were many unresolved factors upon 
which appellants might reasonably rely in support of their claims. 

Even though in this case the factual and legal issues have now been 
resolved against appellants, we cannot find under all the circum- 
stances that they acted in bad faith in asserting their claim. We con- 
clude that the “injunction will satisfy the equities of the case” and 
that the claim for damages should be disallowed. (433 F.2d 686 at 
707. ) 

Jurisdiction—theft of motor vehicle in Canada—prosecution in United 

States for larceny—objective territorial jurisdiction—the law of 

Massachusetts 


CoMMONWEALTH V. Waite. 265 N.E.2d 473. 
Supreme Judicial Court, Massachusetts, December 30, 1970. 


The accused was charged with theft of a motor vehicle in Massachu- 
setts. He moved to dismiss the indictment on the ground that the Superior 
Court lacked jurisdiction of the offense. The parties stipulated “solely 


for the purposes of ... [the] motion to dismiss” that the motor vehicle 
was owned by a Canadian resident and that the “asportation of the . 
vehicle . . . occurred in Montreal” and not in Massachusetts (p. 473). It 


was not disputed that the vehicle had been found in Massachusetts. The 
indictment was dismissed by the trial court on the basis of Commonwealth 
v. Uprichard (3 Gray 434 (1855), cited by court), in which 
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Chief Justice Shaw, speaking fcr the court, declined (at p. 439) to 
extend to a theft, originally taking place in the territory of another 
nation, the principle that a thief who has brought to Massachusetts 
goods stolen in another State is guilty of larceny here because of the 
continuing asportation. (P. 474.) 


On appeal, the order dismissing the indictment was reversed. 

At the outset, Judge Cutter pointed out that Uprichard was not con- 
sistent with State v. Bartlett (11 Vt. 650, 653-655, cited by court) “which 
had held that a thief, who had stolen oxen in Canada and taken them to 
Vermont, could be prosecuted and convicted of larceny in Vermont. The 
weight of authority, however, now supports the view of the Bartlett case 
and not that of the Uprichard case.” (P. 474.) The court continued: 


The distinction drawn in the Uprichard case E Gray, 434) be- 
tween bringing into Massachusetts (a) goods stolen in another na- 
tion's territory and K goods stolen in another State, is illogical and 
cannot stand. First, the courťs decision in tkat case appears to have 
been largely based (pp. 440-441) on its reluctance to look to the law 
in force in Nova Scotia to determine in Massachusetts whether the 
original taking of goods in Nove Scotia constituted larceny under its 
law. The basis for the court’s reluctance if indeed it ever was of 
importance, has now been removed by G. L. (Ter. Ed.) c. 233, $70, 
which provides that the courts of the Commonwealth “shall take 


judicial notice of the law... of any state... or of a foreign country 
whenever the same shall be material.” . . . Second, the rule laid down 
in the Uprichard case . . . is inconsistent with the necessities of law 


enforcement today, when an automobile, stolen in Montreal can easily 
be moved by the thief to Boston the same day. The decision is an 
unnecessary impediment to effective administration of the criminal 
law.. (Pp. 474-475. ) 


Defendant contended that the rule of Uprichard would protect him 
against future prosecution in Canada on the same charge. The court said: 


There is no suggestion that White has alreadv been tried for larceny 
in the Province of Quebec. Thus Massachusetts, in any event, is 
not precluded from trying him. It apparently has taken jurisdiction 
first and may now proceed to ee the prosecution. . . . We as- 
sume, without deciding, that the alleged larceny in Canada and the 
continuing asportation in Massachusetts are so far separate offenses 
as to permit two prosecutions. (P. 475.) 
Aliens—treciprocal rights of inheritance—Soviet nationals—California 
law—aliens—discrimination against—Federal control of foreign re- 


lations 


In Re Estate or Horman, 90 Cal. Rptr. 439. 
California Court of Appeal, 4th District, October 13, 1970. 


The State of California filed a petition in 1965 to determine heirship 
pursuant to Section 1080, Probate Code, asserting that John Horman, who 
died intestate in 1961, leaving an estate in excess of $450,000, had no heirs 
entitled to inherit, so that the estate escheated to the State. Within five 
years of decedent’s death, twenty survivors who were nationals and residents 
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of the Soviet Union ““appeared and demanded’ by filing in the heirship 
proceeding statements of interest” (90 Cal. Rptr. 439 at 443); one person 
filed a separate petition. One of the twenty was S. A. Lavrik. After 
the expiration of the five-year filing period under Section 1026, Probate 
Code, he filed a “Second Amended Statement of Interest” listing four ad- 
ditional claimants, also nationals and residents of the Soviet Union. At 
trial the State contended that the survivors had not established their rela- 
tion to the decedent, but did not raise any question about compliance by 
the four claimants with Section 1026. Judgment was awarded to the 
State. On appeal, this judgment was reversed. 

At retrial, the State filed an answer to Lavrik’s “Second Amended State- 
ment of Interest,” asserting that as the four claimants had not appeared 
within the five-year period, they were precluded from filing a statement of 
interest in the estate. The trial court found for the four claimants on 
the ground that their appearance within the five-year period had been ef- 
fectively barred by the decision of the California Supreme Court in Estate 
of Gogabashvele (195 Cal. App.2d 503, 16 Cal. Rptr. 77 (1961)). In that 
case, the Supreme Court had held that in the absence of effective re- 
ciprocal rights of inheritance between the United States and the Soviet 
Union, as required by Section 259, Probate Code, Soviet nationals residing 
in the Soviet Union could not inherit under California law. This decision 
was reversed in 1966 in Estate of Larkin (65 Cal. App.2d 60, 52 Cal. Rptr. 
441). The trial court reasoned that as long as Gogabashvele was un- 
changed, there was little purpose in claimants’ attempting to assert their 
interest in the Horman estate. On appeal, the Court of Appeal reversed 
this judgment and directed the trial court to enter judgment that the State 
was entitled by escheat to the interests asserted by the four claimants. 

Associate Justice Kaufman said with respect to the argument based upon 
Gogabashvele: 


We could agree with claimants that the implied exceptions found 
in the cases dealing with Code of Civil Procedure, section 583 should 
be, on a proper showing applied to Probate Code, section 1026. (Cf. 
Estate of Caravas, supra, 40 Cal.2d 33, 39-4], 250 P.2d 593). The 
difficulty is that the circumstances presented by the case at bench 
do not demonstrate legal or physical impossibility, practical impossi- 
bility or futility. In the first place, notwithstanding the rationale of 
decision (see Estate of Larkin, supra, 65 Cal.2d at 80-84, 52 Cal.Rptr 
441, 416 P.2d 473), Gogabashvele could only decide that in that case 
the existence of reciprocal inheritance rights was not established. 
Claimants in the case at bench were in no way prevented by that case 
from presenting their claim and presenting proof of a change in the 
law or administration of the law of the U.S.S.R., nor were they pre- 
vented from challenging the soundness of the reasoning in Gogabash- 
vele. That is precisely what was successfully done by the claimants 
in Larkin. Moreover, the other 20 survivors herein did not find it 
impracticable or futile to “appear and demand” within the five-year 
period notwithstanding Gogabashvele, and there is nothing in the 
record to indicate that claimants herein relied on Gogabashvele in 
failing to “appear and demand” within the prescribed time. 

Under claimants’ tolling theory, whenever a precedent was over- 


1971] JUDICIAL DECISIONS 617 


turned recognizing a right of action theretofore denied by case law, 
all persons who had been aggrieved between the decision of the pre- 
cedent case and the decision of the overruling case could then file 
suit, no matter how many years had elapsed between. Such a propo- 
sition cannot be sustained. (90 Cal. Rptr. 439 at 445.) 


The court rejected claimants’ contention that by not raising the five-year 
requirement in the first trial the Stete was estopped from raising it in 
the second trial. The court held that, after reversal on the first appeal, 
the State had the right to amend its pleadings. 

Claimants advanced several arguments against the constitutionality of 
Section 1026. They claimed that it violated the Equal Protection Clause 
of the Fourteenth Amendment in that it discriminated against non-resident 
aliens by making them “appear and demand” within five years from the 
date of death of decedent, whereas Section 1027 allowed other persons 
to “appear and demand” within five years from the date of the decree 
making distribution. The court observed that 


the distinction in the statutory scheme in question is not, strictly 
speaking, based upon alienage. Resident aliens are treated the same 
as citizens. The point of distinction is residency as opposed to non- 
residency. Nor is the distinction based on race or nationality. The 
statutory scheme applies to all nonresident aliens alike, regardless of 
their race or nationality. Neither can the interests here involved be 
classified as fundamental. “Rights of succession to the property of 
a deceased, whether by will or by intestacy, are of statutory creation, 
and the dead hand rules succession only by sufferance. Nothing in 
the Federal Constitution forbids the legislature of a state to limit, 
condition or even abolish the power of testamentary disposition over 
property within its jurisdiction.” (Irving Trust Co. v. Day (1942) 
314 U.S, 556, 562, 62 S.Ct. 398, 401, 86 L.Ed. 452.) ... 

The statutory scheme of which Probate Code, section 1026 is a 
part appears to us to have twe purposes, both of which constitute 
legitimate State governmental concerns. Obviously, the State has 
a legitimate concern that property within its borders should have an 
ascertainable title within a reasonable period of time so that it can 
be sold, developed and otherwise dealt with, and one purpose of 
the statutory scheme is to fix a time at which title can be definitely 
ascertained. A second purpose would appear to be the State’s pre- 
ferring itself over nonresident aliens, at least when they have not 
appeared and demanded within the five-year period. This, too, is a 
permissible exercise of the States power... .. 

The distinction between nonresident aliens and other persons is 
rationally related to these purposes. We think the rational connection 
between the distinction and the purpose of the States preferring 
itself to a potential heir is obvious. Citizens and resident aliens are 
likely to have substantial contacts and relationships with the State, 
directly or indirectly through the national government or other state 
governments, that nonresident aliens lack. (90 Cal. Rptr. 439 at 
448-449 


Claimants also contended that Section 1026 deprived them of a vested 
property right without due process of law and thereby violated interna- 
tional standards of justice. The court said: 
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Since the State has the power to withhold absolutely the right of 
succession but has seen fit to bestow upon nonresident aliens a vested 
but conditional property interest, we fail to see how the divestment 
of that interest by nonoccurrence of the condition upon which it was 

nted constitutes a deprivation of property without due process of 
aw or contrary to standards of international justice. Nor can we 
perceive how that conclusion is altered by the fact that nonresident 
aliens are not likely to obtain actual notice of the proceedings. (Ibid. 


4E0.) 

Finally, claimants argued that Section 1026 constituted an infringement 
by the State upon the Federal Government's exclusive control of foreign 
relations, citing Zschernig v. Miller, 389 U.S, 429 (1968) (62 AJIL. 971 
(1968* ) among other cases. Justice Kaufman pointed out that: 


The cases relied upon by claimants do not support the unconstitu- 
tionality of Probate Code, section 1026. Their rule is that state legis- 
lation is invalid as an infringement upon the federal power to deal 
with foreign relations when “it has a direct impact upon foreign re- 
lations, and may well adversely affect the power of the central gov- 
ernment to deal with those problems.” (Zschernig v. Miller, supra, 
389 U.S. at 441.) (90 Cal. Rptr. 439 at 450-451.) 


The court concluded: 


Probate Code, section 1026, does not involve the State in any in- 

uiry into foreign law, administration of foreign law, credibility of 
foreign governmental officials or any other matter condemned by 
Zschernig. All that is required by Probate Code, section 1026 is the 
computation of five years from the date of death of the decedent. The 
seme time period applies to all nonresident aliens alike, regardless of 
their country of residence, its law or its policies. (Ibid. 451.) 


Aliens—whether daily or seasonal commuters to the United States 
from Canada or Mexico are immigrants entitled to exemption from 
labor certification provisions of immigration laws 


Goocu v. CLARK. 433 F.2d 74. 
U.S. Court of Appeals, 9th Circuit, September 8, 1970. 


In a class action on behalf of resident farm workers in southern Cali- 
fornia, plaintiffs sought an order directing the Federal Government to 
bar alien commuters who maintained homes abroad from entering the 
country as immigrants exempted from the labor certification provisions 
of the immigration laws. The AFL-CIO intervened as plaintiff repre- 
senting a broader class of United States residents with whom the alien 
commuters competed in the labor market. Plaintiffs argued that (1) an 
alien commuter is not “an immigrant, lawfully admitted for permanent 
residence who is returning from a temporary visit abroad” (8 U.S.C. 
§1101/a)(27)(B)); (2) he should not be exempted from the usual docu- 
mentary requirements when entering the country; (3) he cannot enter 
the ccuntry without prior certification by the Secretary of Labor that there 
are insufficient workers available in his line of activity and that his em- 
ployment will not adversely affect the labor market (8 U.S.C, §1182(a) 
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(14)). The District. Court granted summary judgment in favor of the 
Government. The Court of Appeals affirmed this. judgment. 

Circuit Judge Hufstedler observed that the term “permanent resident” 
denoted status under the Immigration and Nationality Act rather than 
“the actuality of one’s residence.” (433 F.2d 74 at 79.) The court con- 
cluded from an examination of the legislative history of the Act as 
amended, together with thirty-eight vears of practice by the Immigration 
and Naturalization Service, that commuters making daily or seasonal en- 
tries into the United States were accepted as returning from temporary 
visits abroad and that there were no grounds for redefining this under- 
standing. With regard to the labor certification provisions of the Act as 
amended in 1965, the court pointed out that once a commuter has been 
lawfully admitted into the country under 8 U.S.C. §1182(a)(14), he could 
continue to re-enter without being subject to further restrictions under 
this section. 

Circuit Judge Wright, dissenting, objected to the majority opinion as 
being “at war with the most elementary principles of statutory construc- 
tion and unsupported by any consistent administrative interpretation. .. .” 


(Ibid. 83.) 


Claims—denial of judicial review of decisions of Foreign Claims Set- 
tlement Commission 


FRAENKEL v. Unrrep States. 320 F. Supp. 6085. 
U.S. District Court, So. Dist., New York, Sept. 8, 1970. 


In an action to review the denial of his claim by the Foreign Claims 
Settlement Commission, plaintiff contended that the legislative prohibi- 
tion on judicial review of the Commission’s decisions violated his Four- 
teenth Amendment rights in that it resulted in the taking of his property 
without due process of law as wel! as a denial of equal protection of 
the laws. Plaintiff had filed a claim with the Commission for damage to 
or loss of property in Austria or Hungary, apparently as a result of con- 
fiscation by Soviet authorities. In a Proposed Decision, the Commission 
denied this claim. Following a hearing on plaintiffs objections to this 
decision, the Commission issued its Final Decision, which granted part 
of the claim but denied that part concerning an alleged loss of 105 rail- 
road carloads of paper amounting to 10,500 metric tons. Three years later, 
plaintiff began the present action, in which he sought to show that his 
claim was identical to Krewer-Silberstein Claim No. W-9809, in which 
the Commission had found for claimants, and requested an order directing 
the Commission to reverse its decision and a declaratory judgment on the 
Constitutional issue. In authorizing the Commission to adjudicate claims 
which were to be paid out of the War Claims Fund consisting of enemy 
assets frozen under the Trading With the Enemy Act (50 U.S.C. App. 
§2012, cited by court), Congress barred judicial review of the Commis- 
sion’s decisions with a view to expediting their proceedings within the 
four years allowed for the process of adjudication. Defendants moved 
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for dismissal of the complaint for want of jurisdiction. The District Court 
granted defendants’ motion. 

Judge Mansfield observed that upon argument plaintiff had withdrawn 
the contention regarding denial of due process of law, and he noted that 
this contention had been rejected in a number of cases. The court said: 


For one thing plaintiff has no standing to assert a claim of denial of 
dus process because he had no proprietary interest in the frozen 
enemy assets constituting the War Claims Fund, which is the source 
of payment of awards upon claims that have been proven. . . . Nor 
dozs plaintiff have any vested property rights or other right to pay- 
ment of claims upon presentation to the Commission. Section 7(f) 
of the International Claims Settlement Act of 1949, 22 U.S.C. §1626(£), 
which is expressly made applicable to claims under the War Claims 
Act of 1948, provides that nothing in the law shall be construed as 
an assumption of any liability by the United States for payment or 
satisfaction in whole or in part of any claim asserted by a U.S. na- 
tional against a foreign government. The Committee on Interstate 
[and] Foreign Commerce of the House of Representatives expressed 
the reasoning behind the statutory provision as follows: 


“It should be borne in mind that no vested property rights are in- 
volved in the determinations of the Commission in any claim filed 
under proposed title IL Such rights as may be created would be 
purely statutory in nature. Payments on awards would be clearly 
gratuities.” House Report, pp. 3834-3835. 


In such circumstances the Due Process Clause assures a claimant 
of nothing more than the right to RAN evidence and to be heard, 
all of which has been accorded to plaintiff here. (320 F. Supp. 605 at 


607-608. ) 


PlairtifPs contention that the Commission’s affirmative decision in the 
allegedly identical Krewer-Silberstein Claim had denied him equal protec- 
tion of the laws was rejected by the court on the ground that the two 
claims were clearly different. Moreover, as an administrative agency, 
the Commission had the power to change its rules and to overrule its 
previous decisions. In any event, with the expiration of its statutory 
existence, the Commission was unable to provide the relief sought by 
plaintit. 

Consuls—immunity from counterclaim—waiver of sovereign immunity 


Krra v. Maruszax. 21 Mich. App. 421, 175 N.W.2d 551. 
Court of Appeals, Michigan, February 4, 1970. 


Plaintiff, Consul General of Poland acting as attorney-in-fact for certain 
Polish nationals, brought an action alleging that defendant had caused 
a false will to be probated which stated that decedent had named de- 
fendart as her sole legatee. Denying the alleged fraud, defendant filed 
a counterclaim for libel against plaintiff and two others. Plaintiff moved 
to strixe the counterclaim on the ground that 28 U.S.C. §1351 barred a 
State court from taking jurisdiction over a foreign consul. Section 1351 


provides: 
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The [Federal] district courts shall have original jurisdiction, ex- 
clusive of the courts of the States, of all actions and proceedings 
against consuls or vice consuls of foreign states. 


The Wayne County Circuit Court denied plaintifs motion, holding that 
by instituting the action against defendant, plaintiff had voluntarily sub- 
mitted to the court’s jurisdiction. The Court of Appeals reversed this 
decision and remanded the case. 

Presiding Judge Fitzgerald observed at the outset: 


To support its holding, the [trial] court analogized cases in which 
foreign governments, sovereign states, and immune officials of foreign 
nations have become amenable to counterclaim by instituting suits. 
(175 N.W.2d 551 at 552.) 


The court pointed out that such cases as National City Bank of New York 
v. Republic of China (348 U.S. 356 (1955), cited by court; 49 A.J.LL. 
405 (1955) ); and Republic of Chine v. Pang-Tst: Mow (105 F.Supp. 411 
(D.D.C., 1952), cited by court), among others, upon which the trial 
court relied, 


are not on point and cannot be considered as authority for obtaining 
personal jurisdiction over a foreign consul by the courts of our State. 
. . . In all of the cases cited, there was no such impediment as 28 
U.S.C, §1351 which provides for exclusive Federal jurisdiction of all 
actions against foreign consuls. 

It is recognized as the practice under the law of nations, and also 
treaty stipulations for consuls, that, upon the demise of one of their 
nationals, it is proper to care for the property left by him and to see 
to it that it reaches the proper parties. Consuls may take appropriate 
measures for the protection of the property interests of the citizens 
of the country which they represent. See In re Herman’s Estate 
(1924), 159 Minn. 274, 198 N.W. 1001; 4 Am.Jur.2d, Ambassadors 
and Consuls, §19, p. 101. It is clear from the facts of the case at 
bar that Consul Kita was acting in his official capacity in instituting 
the original action in the Wayne County circuit court and therefore 
that court cannot assert jurisdiction as to the counterclaim. (175 
N.W.2d 551, 552-553. ) 


The defendant could accordingly be sued only in a Federal court, and the 
State court was without jurisdiction in the case. 


General Agreement on Tariffs and Trade, 1947—suspension of trade 
agreement concessions—most-favored-nation treatment 


STAR INDUSTRIES, INC. v. UNITED STATES. 320 F. Supp. 1018. 
U.S. Customs Court, December 23, 1970. 


Plaintif protested the imposition by the Collector of Customs at the 
Port of New York of duty at a rate of $5.00 per proof gallon on brandy 
valued at over $9.00 per proof gallon which was imported by plaintif 
from Spain. It was contended that the duty should be $1.25 per proof 
gallon as established in item 168.20 of the Tarif Schedules. The higher 
rate of duty on beverages appeared in item 945.16, which was added to 
the Appendix to the Tarif Schedules by Presidential Proclamation No. 
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3564 (1963) in response to certain restrictions imposed by the European 
Economic Community upon poultry imported from the United States. 
The Proclamation stated that “such unreasonable import restrictions di- 
rectly and substantially burden United States commerce” (320 F. Supp. 
1018 at 1019) and that, pursuant to Article XXVIII(3) of the General 
Agreement on Tariffs and Trade (T.LA.S., No. 1700; 55-61 U.N. Treaty 
Series), certain trade agreement concessions would be suspended on a 
most-favored-nation basis. Plaintiff objected inter alia that Proclamation 
No. 3564 was illegal and void on the ground that it increased the rate 
of duty on brandy imported from all countries. Defendant argued that 
the President had statutory authority to terminate prior proclamations 
and that such authority was not limited to action directed against an 
offending country. The Customs Court sustained the protest. 

Judge Richardson, while disclaiming any authority to review the ra- 
tionale for the issuance of Proclamation No. 3564, stated that 


the court can and should, where the legality of a Presidential procla- 
mation is questioned, determine whether the proclamation accords 
with the laws and international obligations governing and affecting 
its issuance and render judgment thereupon accordingly. (320 F. 
Supp. 1018 at 1022. ) 


The court continued: 


As we read paragraph 3 of Article XXVIII of GATT it does not 
require suspension of trade agreement concessions on a most favored 
nation basis. In fact, favored nation treatment is not even mentioned 
or implied in paragraph 3, Under paragraph 3 a country having a 
principal supplying interest or a substantial interest is permitted to 
withdraw substantially equivalent concessions initially negotiated with 
the applicant contracting party. We construe this language merely 
to authorize reciprocal action on the part of contracting parties to 
GATT with respect to modification of tariff concessions, following a 
breakdown in negotiations and unilateral withdrawal of concessions 
by a contracting party. (Ibid., emphasis by court.) 


Moreover, Section 252 of the 1962 Trade Expansion Act (19 U.S.C.A. 
§1882, cited by court) could not be construed, in the court’s opinion, as 
authorizing the President to withdraw such tariff concessions on a most- 
favored-nation basis. 

Judge Richardson said: 


As we have concluded herein that upon the basis of the instant 
facts the President, proceeding under section 1882(c), could only sus- 
pend, withdraw, or prevent the application of trade agreement con- 
cessions as to EEC countries, we find that the termination power of 
section 1851(a)(6) [Tariff Act of 1930; 19 U.S.C. yaara O) could 
only be utilized here by the President to achieve that result, i.e., the 
termination of any prior proclamations to the extent that they proclaim 
rates of duty for products of EEC countries inconsistent with those 
provided for in the schedule of duty rates set forth in paragraph (2) 
of the proclamation. However, in Proclamation No. 3564 the Presi- 
dent proclaimed that the duty rates provided for in the paragraph (2) 
schedule were effective as to all articles entered, or withdrawn from 
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warehouse, for consumption on and after January 7, 1964. In so 
doing, he exceeded the authority granted to him in the enabling 
statute, namely, section 1882(c', and as the result, Proclamation No. 
3564 is invalid and void, and we so hold. (320 F. Supp. 1018 at 
1024; emphasis by court.) 


War—Trading With the Enemy Act—denial of license for contribution 
to war relief in North Viet-Nam 


WELCH v. KENNEDY. 319 F. Supp. 945. 
U.S. District Court, District of Columbia, December 9, 1970. 


Plaintiff, a Quaker, brought an action for review of the Treasury De- 
partment’s denial of his application for a license under the Trading With 
the Enemy Act (50 U.S.C. App. §5(b), cited by court) to send $2000 to 
the Canadian Friends Service Committee for the purpose of providing 
medical supplies to non-combatants in North Viet-Nam. He contended 
that the Act was unconstitutional and that this issue should be heard by 
a three-judge District Court (28 U.S.C. §§2282, 2264, cited by court). In 
the alternative, plaintiff argued that the Act did not empower defendants 
to interfere with his humanitarian enterprise. Defendants moved to dis- 
miss. Cross motions for summary judgment were also filed. The District 
Court granted defendants’ motion for summary judgment. 

Judge Gesell disposed of the Constitutionality issue by pointing out that 
the Constitutionality of the Trading With the Enemy Act had been upheld 
in a number of cases, e.g., Sardino v. Federal Reserve Bank (361 F.2d 106 
(2d Cir. 1966), cert. denied, 385 U.S. 898, 87 S.Ct. 203, 17 L.Ed.2d 130 
(1966) cited by court). The principal issue was whether Congress had 
intended the Act to reach beyond control of commercial transactions to 
control of contributions to civilian war relief. The court said; 


Such an interpretation would be inconsistent with the broad purpose 
of the Act, which was to give the President full power to conduct 
economic warfare against belligerent nations in time of war or national 
emergency. ... 

The history of administration under the Act evidences no under- 
standing that contributions for the purchase of medical supplies are 
outside its terms, but rather reflects a flexible use of the delegated 
power to meet the exigencies of varying circumstances. The Treasury 
Department’s decision of February 27, 1967, to license donations for 
war relief to North Vietnam only under certain conditions, was within 
the scope of the power delegated by the Act, and was neither arbitrary 
nor irrational. Under the conditions prevailing in the present conflict, 
as outlined in the statement of material fact, there is no way to ensure 
that supplies provided to North Vietnam will be used only for civilian 
relief. Their diversion to combat forces mav free funds for military 
hardware—and this our Government may take all steps within its power 
to prevent. (319 F. Supp. 945, 946-947.) 


The court observed that denial of the license did not violate plaintiffs 
right to free exercise of his religion under the First Amendment. With 
regard to plaintiffs contention that the national emergency under which 
the Trading With the Enemy Act was operative had become “stale,” the 
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court pointed out that the emergency had been reaffirmed by three presi- 
dents since 1950. Judge Gesell concluded: 


If such emergency as currently exists does not warrant exercise of the 
pcwers granted by Congress in the Trading with the Enemy Act, it is 
foz Congress to speak. (Ibid. 948.) 


Status of military forces abroad—conditions of trial for non-service- 
connected offense—Treaty of Peace with Japan, 1951—United States 
occupation of Ryukyu Islands 


WILLIAMSON V. ALLDRIDGE. 320 F. Supp. 840. 
U.S. District Court, Western Dist., Oklahoma, December 21, 1970. 


In a habeas corpus proceeding, petitioner challenged his conviction by 
court-martial in Okinawa on a non-service-connected charge of murder 
on the ground that he should have been tried in the civilian court available 
to him in Okinawa. The Treaty of Peace with Japan of 1951 recognized 
Japan: residual sovereignty over the Ryukyu Islands (3 U.S. Treaties 3169; 
136 U.N. Treaty Series 45). Pursuant to the treaty, the United States con- 
tinued to occupy the area. In Executive Order 10718, the President of 
the United States established a dual system of government in the area, 
known. as the Ryukyu Government and the Ryukyu Civil Administration, 
respectively (1 U.S. Code, Congressional and Administrative News, 903-907 
(1957), cited by court, 320 F. Supp. 840 at 842). Each government had 
its own court system; however, members of the United States Armed 
Forces were excluded from the jurisdiction of the Ryukyu Government 
courts, and they could submit to the jurisdiction of the Ryukyu Civil Ad- 
ministration courts only on the authorization of the military commander. 
The record showed that jurisdiction over any person subject to court- 
martia. had never been relinquished to the Ryukyu Civil Administration 
courts. Petitioner contended that he had been denied his Constitutional 
rights 2f indictment by grand jury and trial by jury which would have been 
available to him under the judicial system of the Ryukyu Civil Administra- 
tion and that the court-martial had no jurisdiction over him where the 
civilian alternative existed. The District Court denied the petition for 
habeas corpus. Judge Daugherty said: 


Although it would appear that Petitioner would enjoy full con- 
st‘tutional rights in the Civil Administration Government courts of 
Oxinawa, the source of the rights enumerated by Sec. 12... [Execu- 
tive Order 10713, cited above] and noted in Rose v. McNamara... 
[€75 F.2d 924 (D.C. Cir. 1967), cert. denied, 389 U.S. 856 (1967); 
62 A.J.I.L. 191 (1968)] is not constitutional. The Ryukyu Islands are, 
ac stated before, a foreign country, and the United States Constitution 
does not extend to United States citizens in foreign countries even 
tkough tried by courts of the United States. Ross v. McIntyre, 140 
U.S. 453, 11 S.Ct. 897, 900, 35 L.Ed. 581 (1891)... . The President 
alone is empowered to provide for the administration of the Ryukyu 
Islands. In his unfettered discretion, he may at any given moment 
revoke Executive Order 10713 and abolish the Civil Administration 
courts with their rights of trial by jury and indictment by grand jury 
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established thereunder. He may do these things by virtue of the 
powers conferred on him, not by the United States Constitution, nor 
by Congress, but by Japan through Art. 3 of the Treaty of Peace. 
Thus, it is also within his power, unrestricted by constitutional con- 
siderations, to require that military persons in a foreign country be 
tried by military tribunals for any offense that they commit cognizable 
under the Uniform Code of Military Justice. The United States Con- 
stitution simply is not present in Okinawa. The rights to grand jury 
indictment and jury trial in the Civil Administration courts are not 
constitutional ae but only rights existing at the pleasure of the 
President. It follows that Petitioner was not under the protection. of 
the United States Constitution in Okinawa and his remission to the 
Civil Administration courts would not have secured to him United 
States Constitutional rights as contemplated by O’Callahan v. Parker, 
... [895 U.S. 258 (1969)]. (320 F.Supp. 840 at 843.) 


It followed that petitioner’s complaint of denial of Constitutional rights 
was unfounded. The court further observed that the civilian court could 
only exercise jurisdiction over petitioner if the miliary commander had 
waived military jurisdiction over him, which action had apparently not 
been taken here. 


Dual nationality—nationality acquired by minor through parents 
naturalization—treaty exemption of nationals from involuntary mili- 
tary service—construction of treaty—-Treaty of Friendship, Com- 
merce and Navigation with Argentina, 1853—the law of the United 
States 


VAZQUEZ V. ATTORNEY GENERAL OF THE Unrrep Srates. 433 F.2d 516. 
U.S. Court of Appeals, District of Columbia Circuit, July 16, 1970. 


Appellant, born in 1949 in Argentina of Argentine nationals, was brought 
to the United States at the age of six when he and his parents were admitted 
into the country for permanent residence. When he was twelve, his 
parents were naturalized in the United States. According to Section 321({a) 
of the Immigration and Nationality Act of 1952 (8 U.S.C. §1432(a)), a 
child under the age of sixteen acquires United States citizenship upon the 
naturalization of his parents. When appellant was fifteen, his mother 
sought to file an “Application for a Certificate of Citizenship” on his behalf, 
but the process was not completed. Thereafter, appellant registered an- 
nually as an alien resident pursuant to 8 U.S.C. §1305. In 1967 at the age 
of eighteen, he registered with his local Selective Service Board (§3, 
Military Selective Service Act of 1967, 50 U.S.C. App. §453). In May, 
1968, he registered with the Argentine Consulate for military service in 
accordance with Argentine law. The following year he was ordered to 
report for induction into the United States armed forces. At his request 
the Argentine Embassy notified the Department of State that he was 
exempt from compulsory military service by the specific terms of Article X 
of the Treaty of Friendship, Commerce and Navigation of 1853 between 
the two countries (10 Stat. 1005). The National Headquarters of the 
Selective Service System was notified accordingly, and appellant’s induc- 
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tion notice was subsequently canceled. Thereafter, the District Director 
of the Immigration and Naturalization Service in Los Angeles, where ap- 
pellant resided, questioned this action on the ground that appellant had 
acquired United States nationality through his parents’ naturalization and 
so was liable to induction. When a new induction notice was sent to- 
appellant, he brought an action for a preliminary injunction against his 
induction and a declaration of his status as an Argentine national, resident 
in the United States, but exempted by treaty from serving in the United 
States armed forces. Appellees sought inter alia a summary judgment on 
the merits. The District Court granted appellees’ motion. On appeal, the 
Court of Appeals for the District of Columbia Circuit reversed this judg- 
ment and remanded the case. 

The main question was whether < person possessing dual Argentine and 
United States nationality could benefit by the treaty exemption of nationals 
of one state from military service in the other state. Appellees relied in 
particular upon a letter from an Assistant Legal Adviser to the Department 
of State which took the view that appellant as a dual national residing in 
the United States could not claim this benefit. Circuit Judge McGowan 
said: 


We are not persuaded that this is so, at least in respect of one like 
appellant who has such an exiguous record of affirmative preference 
for his United States citizenship over his Argentine. First, it seems 
clear that one party to the Treaty—Argentina—does not agree that 
the Argentinian component of appellant's dual citizenship is beyond 
the scope of the Treaty exemption from involuntary military service. 
The record reflects that the Argentine Embassy explicitly represented 
to the State Department its view that appellant fell within the Treaty’s 
protection. The opinion of one party to a compact is not, of course, 
conclusive of its proper construction, but it is evidence of the intent 
of the parties which, in this instance, is given added weight by the 
further showing that Argentina has, continuously since 1869, imple- 
mented that understanding by a Jaw which protects an American-born 
minor resident in Argentina from being subjected involuntarily to 
Argentinian citizenship solely because his father becomes an Argen- 
tinian citizen by naturalization. Such a minor, although resident in 
Argentina, acquires Argentinian citizenship only by seeking it from 
a Federal Judge upon an affirmative showing that he has voluntarily 
enlisted in the armed forces of the Argentine. (433 F.2d 516 at 520.) 


The record clearly showed appellant’s desire to retain his Argentine 
nationality. The court continued: 


Appellees insist that it is contrary to equity and good conscience for 
one to reside in this country with all the benefits inherent in such 
residence and, at the same time, to avoid the burdens of universal 
military service. As a general proposition, this may well be true. It 
is, at any rate, a cardinal principle embodied in the Military Selective 
Service Act of 1967 in its application to resident aliens generally. It 
is not, however, a principle which entered into the negotiation and 
ratification of the 1853 Treaty with Argentina or with a small number 
of other countries with whom similar treaties are still subsisting. It 
may well be that the Government today would not commit itself to 
such an undertaking, but dissatisfaction with a solemn engagement 
has not as yet been thought, by this country at any rate, to be an 
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adequate basis for ignoring the commitment. We need not dwell upon 
the legal problems, as obvious as they are serious, involved in any 
reading of Section 321(a) as en intentional effort by the Congress to 
evade the 1853 Treaty. (Ibid. 521.) 


FOREIGN CLAIMS SETTLEMENT COMMISSION OF THE UNITED STATES 


Claims—confiscation of property by Cuban Government—measure of 
compensation . 


In rue MATTER or CoLGATE-PALMOLIVE Company. Claim No. CU- 
0730. | | 
Decision No. CU-4547, March 4, 1970; final decision, Feb. 3, 1971.* 


Claimant, a United States corporation, sought to recover for losses 
sustained when Crusellas y Cia., S.A. and Detergentes Cubanos, S.A., 
Cuban corporations in which claimant was a substantial shareholder, were 
nationalized by the Cuban Government in 1969. On March 3, 1970, the 
Commission issued a Proposed Decision awarding claimant the amount of 
$5,427,581.84 with interest. Claimant objected to this decision on two 
grounds: (1) the Commission did not take into consideration the large 
amount of stock held by claimant in both corporations, and (2) the Com- 
mission did not give sufficient weizht to expert opinion that the aggregate 
value of both corporations was $40,000,000 when the Commission evaluated 
“said stock interests by capitalizing the average annual net earnings of the 
two Cuban corporations for the vears 1957 through 1959 at 10%... .” 
(Claim No. CU-0730; Decision No. CU-4547, p. 1). It was argued on 
behalf of claimant that in view of the facts that both corporations were 
showing increased earnings and prcmising growth rates in 1959, the valua- 
tion should be 20 times their net earnings for 1959 or an amount determined 
by applying a multiple between 16 and 43 to their average net earnings in 
that year. 

Reconsidering their decision fcllowing additional hearings, the Com- 
mission recognized claimant’s ownership of substantial amounts of shares 
in the corporations. Given the potential growth rates of the corporations, 
the Commission found that “the valuations most appropriate in this case 
and equitable to the claimant are the results obtained from applying a 
multiple of 15 to the net earnings of the two corporations for 1959 to arrive 
at the going concern values of the corporations.” (Ibid. 3.) The award 
amounted to $14,507,935.04 with mterest from the date of nationalization 
to the date of settlement. 


FEDERAL REPUBLIC oF GERMANY CASE 
Treaties—non-self-executing character—General Agreement on Tariffs 
and Trade, 1947—the law of the Federal Republic of Germany 
JUDGMENT INVoLVING THE NON-SELF-EXECUTING CHARACTER OF GATT. 
16 Aussenwirtschaftsdienst des Betriebs Beraters (AWD) 91 (1970). 
Tax Court, Hamburg, October 29, 1969.** 


* Text of decision provided by Professor Richard B. L<llich. 
*% Translated by Professor Stefan A. Riesenfeld, University of California Law School. 
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The levy of turnover equalization tax upon the apples imported by 
plaintiff is lawful. 


I 


Plaintif cannot claim successfully that an exemption of the import 
of apples from the turnover equalization tax is prescribed directly by Sec- 
tion 4, No. la of the Turnover Tax Law, and this independently of whether 
or not the particular commodity is included in the list of exempt goods 
established pursuant to Section 28, par. 1. This is not possible because 
apples are not primary or auxiliary commodities that are necessary for 
German production and not, or not in sufficient quantities, produced in 
Germany within the purview of Section 4, No. la of the Turnover Tax 
Law... . 


H 


l. The unlawfulness of the levy of a 2.5% turnover equalization tax 
upon apples also cannot be derived from Article III, pars. 1 and 2, of 
GATT. This provision establishes for the Contracting Parties a similar 
regulation as is instituted by Article 95 of the E.E.C. Treaty with respect to 
commerce among the member states. It prohibits discrimination against 
imported goods, and, in particular, with respect to similar goods in par. 2, 
first sentence, and with respect to substitutable goods in par. 2, second 
sentence. Since apples are also produced domestically, plaintiff in the 
present case could invoke Article HI, par. 2, sentence 1, of GATT, which 
prohibits the imposition by the contracting parties of higher internal taxes 
or other charges on imported goods than on similar domestic goods. While, 
however, according to the Judgment of the European Court of Justice of 
June 16, 1966, in Case 57/65, it must be concluded that Article 95, par. 1, of 
the E.E.C. Treaty is capable of having immediate effects and of creating 
individual rights of persons which must be observed by the national courts, 
such effects cannot be attributed to Article III, par. 2, of GATT. 

To be sure, the Federal Republic of Germany approved by law of 
August 10, 1951, the Torquay Protccol of April 21, 1951, as well as the 
GATT, and promulgated both the Protocol and GATT “with the force of 
law” (German Stat. II 1951, p. 173). The expression “with the force of 
law” used in the statute of approbation, however, does not signify that 
the whole GATT has become law in the substantive sense. It only con- 
notes that GATT is law in the formal sense. Subsequent statutes of ap- 
probation refrain from the use of this clause (Maunz-Dirig, Commen- 
taries to the Bonn Constitution, marginal No. 27 to Art. 59). Contrary to 
plaintiffs contention, the approbation law as such does not support the 
conclusion that individual citizens can derive immediate rights from Ar- 
ticle III of GATT. This result could only be assumed if the content of 
the treaty were transformed into domestic law, which, however, in turn 
would have the consequence that the treaty law exists only alongside the 
ordinary domestic law. 

Whetker treaty law is transformed into domestic law depends solely 
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upon the fact whether the treaty according to its content intends to create 
rights and duties of the individual citizens (cf. Maunz-Diirig, loc. cit. supra, 
marginal Nos. 24 and 25). This effect, however, is not determined by the 
legislature, but by the writers and the courts on a case-by-case basis (cf. 
Maunz-Diirig, id., No. 26). The Federal Supreme Tax Court has an- 
swered the question in the negative with respect to Article III of GATT, 
in a series of decisions (Judgment of Oct. 15, 1959, BFH VII 108/58, 1959 
BStBI. III 486, 1960 BZBI. 62; Jucgment of July 26, 1961, BFH VII 43/60, 
1961 BStBl. III 411; 1961 BZBI. 861; Judgment of April 29, 1969, BFH 
VII 81/65, 1969 BZBI. 1007). The Federal Supreme Tax Court has cor- 
rectly held that the Federal Republic of Germany by the law approving 
GATT has merely become bound tc observe a particular commercial policy, 
viz. by Article III, a treatment of foreign and domestic goods on an equal 
footing. GATT, as a world-wide trade agreement and by way of a com- 
promise solution of the hardly bridgeable differences in commercial and 
economic policies, contains many quite flexible and elastic provisions which 
frequently require further uniform regulation by the contracting parties. 
The general character of GATT leads to the conclusion that this treaty 
obligated the contracting parties to observe the envisaged commercial 
policy, but that it did not establish any legal norms which reach directly 
and immediately into the legal sphere of the citizens of the member na- 
tions (cf. also Christiansen, 1967 ZfZ 196). 

That the contracting parties themselves have not attributed any direct 
effect to Article III of GATT with respect to the individual citizen fol- 
lows also from the text of the Protocol of Torquay, No. la, par. 2, which 
likewise is included in the approbation law of GATT (1951 BGBI. II, Sup- 
plement, Volume II, 1984). According to the Protocol each state must 
apply Part IL of GATT (which includes Article II) provisionally “to the 
fullest extent not inconsistent with the national legislation existing on the 
date of this Protocol.” Even in the case, therefore, that the turnover 
equalization tax rates, in force at the date of the enactment of the appro- 
bation law, had been discriminatory, the Federal Republic of Germany 
would not have been obliged to modify the inconsistent provisions of the 
Turnover Tax Law. If it is true, however, that the existing national legis- 
lation has precedence over Article III of GATT, then it cannot be assumed 
that this provision intended to attribute rights to the individual citizens. 

Plaintiff cannot invoke the decisions of the Court of Justice of the 
European Communities construing Article 95, pars. 1 and 2, of the Treaty 
of Rome (Cases 57/65 and 27/67) for the purpose of supporting its 
contention that Article II of GATT is self-executing. It cannot be denied 
that both articles resemble each other and that Article 95 of the Treaty 
of Rome is patterned after Article III of GATT. Nonetheless Article III 
of GATT differs in a critical respect from Article 95 of the Treaty of Rome. 
It does not obligate the contracting parties to repeal or alter provisions, 
existing on the date when GATT went into force, to the extent that they 
contravene the prohibitions against discriminstion provided in pars. 1 
and 2, as is required by Article 95, par. 3, of the Treaty of Rome. If, 
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however, the contracting parties are not obligated to enact legislation, then 
it can likewise not be assumed that they intended to vest direct rights 
based on Article III of GATT in the individual! citizens. 

- In this connection it must further be noted that the decisions of the 
Court of Justice of the European Communities deal with community law, 
while in the case of GATT normal! international treaty law is in issue. 
In contrast to community Jaw, which is neither international nor municipal 
law of the member states (cf. Order of the Federal Constitutional Court 
of Oct. 18, 1967, 1 BvR 216/67, 22 BVerfGE 293), but stems from an 
autonomous source of law and, according to the prevailing doctrine, has 
precedence over municipal law (see Everling, 1967 NJW 465; Ipsen, 1968 
Europarecht 134, Comment by Brandmiiller to the order of the BVerfG of 
Oct. 18, 1967, 1969 BB 119), in the case of GATT only law with the same 
rank as already existing statute law is created, even if Article III were 
transformed into municipal law by virtue of the approbation law (cf. 
Christiansen, 1967, ZfZ 199). 

2. Plaintiff likewise cannot derive immediate rights from GATT by vir- 
tue of Article 25 of the Bonn Constitution. According to this article the 
general rules of international law fcrm part of the Federal law. They 
have precedence over statutes and create rights and duties directly for 
the inhabitants of the Federal territory. According to the decision of 
the Federal Constitutional Court (Order of May 14, 1968, 2 BvR 544/63, 23 
BVerfGE 288; 1968 BStBl. II 636), the general rules of international law 
consist principally of rules of customary international law of universal valid- 
ity supplemented by recognized general principles. They are manifest only 
in some cases, and in many other cases their existence and scope must 
first be established. Opinions differ as to whether contractual interna- 
tional treaty law may also be considered as general rules of international 
law. While the authors of the Bonn Commentary to the Constitution (and 
apparently also the Federal Constitutional Court) answer that issue in 
a negative sense (Note II], 2 to Article 25 of the Bonn Constitution, Maunz- 
Diirig asserts in marginal No. 19 to Article 25 that treaty law is not excluded 
a priori from the notion of general rules. Bilateral commercial agree- 
ments, however, which cannot establish general legal norms, may not be 
regarded as general rules of international Jaw even according to the view 
of Maunz-Diirig (id., marginal No. 17). This panel does not deem GATT 
to constitute general rules of international law, although it is not bilateral 
but multilateral treaty law. A contrary view is precluded because of 
GATT’s lack of comprehensive scope (see Maunz-Diirig, id., No. 17), 
which is a prerequisite for recognition as general international law. To 
be sure, a great many nations of the European Continent have acceded 
to GATT, including all Eastern bloc countries with the exception of the 
Soviet Union. Likewise the People’s Republic of China is not a contract- 
ing party. The absence of two world Powers such as the U.S.S.R. and 
China precludes, in the opinion of this panel, the qualification of GATT 
as a general rule of international law. This applies all the more to Article 
III of GATT, since the contracting parties themselves have not obligated 
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one another to bring their municipal law into harmony with GATT, as 
has been stated with reference to section la, par. 2, of the Torquay 
Protocol. Consequently GATT is an international agreement but not 
a general rule of international law. International treaty law cannot be 
elevated to a general rule of international law by reason of the principle, 
pacta sunt servanda, invoked by plaintiff (see Maunz-Diirig, id., Article 25, 
marginal No. 29 and comment No. 1 to marginal No. 20). 

In view of the fact that the foregoing comments show that there are 
no serious doubts on the issue that Article III of GATT does not con- 
stitute a general rule of international law (cf. Judgment of the Supreme 
Federal Tax Court of July 26, 1961, cited above, at II, 2), this panel is 
not bound to request a decision by the Federal Constitutional Court pur- 
suant to Article 100, par. 2, of the Bonn Constitution (cf. Order of the 
Federal Constitutional Court of May 14, 1968, cited above). 

The further argument of plaintiff to the effect that the German Turn- 
over Tax Law must be construed so as not to contravene the anti-discrimi- 
nation mandate of GATT does not lead to a different result. To be sure, 
it is correct that municipal law must be interpreted in conformity with 
international law (cf. Maunz-Diirig, loc. cit., marginal No. 30 to Art. 25). 
Nevertheless the construction contended for by plaintiff would result in 
treating Article III of GATT as directly applicable municipal law. Ex- 
actly this effect must be rejected as has been shown above, for the reason 
that Article ITI of GATT has not been transformed into municipal law and 
does not constitute a general rule of international law. 


BOOK REVIEWS AND NOTES 


Leo Gross 
Book Review Editor 


Académie de Droit International. Recueil des Cours, 1966. Tomes I, II, 
IIT (Vols. 117, 118, 119 of the Collection). Tome I: pp. viii, 640; Tome 
II: pp. viii, 642; Tome III: pp. x, 267. Indexes. Leiden: A. W. Sijthoff, 
1967, 1968, 1969. Fl. 50 each. 


My distinguished predecessor in the reviewer's chair began his last re- 
view of the prestigious “Hague Lectures” on a “more critical note.” Jn- 
voking the Zeitgeist which “favors innovation even in venerable acad- 
emies,” Dr. Schachter pointed (1) to the “lack of originality” of many 
lecturers, (2) to the lawyers’ “impressionistic, selective, argumentative 
handling of the facts” and their “imperviousness” to the new methods 
developed in the social sciences and contemporary philosophy, and (3) 
to the “reluctance” of international legal scholars to “engage in basic criti- 
cism of each other.” And he wondered whether the lectures could not 
be organized “so that conflicting points of view would be advanced on 
given subjects.” This is a suggestion which deserves sympathetic con- 
sideration by the Academy. It would involve a topical arrangement of 
the lectures and a concentration on fewer subjects than are traditionally 
taken up each year at The Hague. These subjects might be selected with 
regard to their timeliness and could then be discussed from different points 
of view. This might also facilitate the selection of the lecturers—a task 
complicated by the embarras de richesses which must face the Academy’s 
Curatorium. 

The 1966 lectures (Vol. II of which was published only in 1969 and 
received only in 1970) do not include the customary general course on 
the principles of public international law. The closest to such a course, 
but still very far away from it, are the related lectures by Judge Sobhi 
Mahmassani of Lebanon on “The Principles of International Law in the 
Light of Islamic Doctrine” (I, pp. 205-328), and by Professor K. R. Sastry 
on “Hinduism and International Law” (I, pp. 507-615). Mahmassani’s 
purpose is “to show that the main principles of international law are in 
conformity with the basic doctrine or philosophy of Islam and perhaps may 
even be said to be part of that doctrine or philosophy,” and Sastry’s aim 
is to investigate to what extent these principles are in conformity with 
Hinduism or part of it. This would be quite an undertaking even in 
more than 123 or 108 pages, respectively. Instead of reaching for the 
stated ambitious goals, it might have been better if the authors, who ob- 
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viously know their Islamic or Hindu law had explained it in detail, in- 
cluding its practical application—a discussion of which cannot simply be 
dismissed as a violation of the law, as is done by Judge Mahmassani. Qui 
trop embrasse mal étreint. It should not have been too difficult to add 
lectures on the theory and practice of international law in the light of 
other world religions. This would have shown the value of Dr. Schachter’s 
suggestion that a particular subject be dealt with from different angles. 

Ideology plays an unfortunate rôle in another lecture, which would have 
been of particular interest in connection with the recent 25th anniversary 
of the United Nations. Professor Grigory I. Tunkin’s paper on “The Legal 
Nature of the United Nations’ (III, pp. 7-68), which is very critical of 
others, leaves very much to be desired for a “bourgeois, capitalist, West- 
erner.” The admittedly knowledgeable and prominent Russian, a former 
chairman of the International Law Commission, thought it necessary to 
start his lectures with an unoriginal repetition of the old Party line on 
the production process, the superstructure, the “new” principles of inter- 
national relations (equality, self-determination, prohibition of aggressive 
war, etc.) proclaimed by the Soviets, as against the “reactionary principles 
of the old international law.” He is skeptical with regard to the effect of 
subsequent practice on the interpretation of the Charter (except where 
it suits his states purposes), although as a Marxist he should not mini- 
mize the “normative Kraft des Faktischen.” 

If Professor Tunkin’s lectures are marred by ideology, those by Professor 
Richard A. Falk of Princeton University on another very timely subject, 
“The New States and International Legal Order” (II, pp. 7-103), suffer 
from the new terminology which is creeping into the writing on inter- 
national law. What is more serious is that this terminology affects con- 
cepts. International legal order in the gifted author’s view “comprises less 
a corpus of rules than a social process of continuous interaction occasioned 
by differing views of what is permissible and desirable behavior in the 
various sectors of international activity.” Apparently “corpus of rules” 
means legal rules, while the social process and the differing views could 
be of a political, ideological, moral, religious, economic, but not specifically 
legal, nature. A legal order is only one of many social orders, and the 
problem is to determine the characteristic features of the legal order. 
Since Kant and Kelsen it should no longer be considered “misleading to 
accept any strict distinction between what is and what ought to be” and 
the nature of the “ought” should be accurately defined. The busy author 
acknowledges the help of others, who provided him “with successive 
drafts of these lectures under great time pressure” (TI, p. 6), but the above 
fundamental concepts are hardly the products of pressure. 

With one exception, to be noted below, the other 1966 lectures in the 
field of international law are equally timely. Professor Georg Schwarzen- 
berger of London University deals with “The Principles and Standards of 
International Economic Law” (I, pp. 5-98). The “practical importance” 
of this law being “self-evident,” he shortly sketches its “theoretical sig- 
nificance”: (1) With the expansion of the “functional frontiers of Inter- 
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national Law,” the “separate treatment of the more promising of (its 
branches) is needed to provide a clearer picture of both the rules under- 
lying the fundamental principles of international customary law and its 
consensual superstructures’; (2) “To do justice to the abundance of more 
specialised material availabl= in fields ranging from International Air Law 
and International Social Law to International Economic Law, a more in- 
tensive legal analysis of this material is required’; (3) The development 
of these branches “leads to experiments with new techniques of treaty 
analysis” and to “research into the optional principles and standards evolved 
in this consensual type of international law”; (4) In International Economic | 
Law “the ideological uses tc which . , naturalist doctrines have been put” 
can be observed with “Jitte effort”; (5) The “relative stability” of the 
law in these fields “underlines the fundamental significance of the socio- 
logical working principle” behind it, namely, “substantive reciprocity” 

(I, pp. 5-6). In the different chapters of his lectures the well-known and 
stimulating author substantiates -he preceding five hypotheses. The re- 
viewer found Chapter 3 on the history and sociology of international eco- 
nomic law and Part II on its principles especially interesting, even if he 
cannot agree with all the particrlars. 

Dr. C. Wilfred Jenks, who has pioneered in so many fields of inter- 
national law, has contributed an innovative study on “Liability for Ultra- 
Hazardous Activities in International Law” (I, pp. 105-200). It deals with 
aviation, pollution, nuclear, space, deep-sea, environmental, electronic, 
biological, and the “unknown hazards presented by contemporary scientific 
and technological developments.” Of particular significance are Chapter 
I on the scope and nature of ultra-hazardous liability in international law, 
Chapter II on the elements of liability, and Chapter XII on a draft dec- 
laration of legal principles concerning ultra-hazardous liability, with the ` 
Declaration of Legal Principles Governing the Activities of States in Outer 
Space, adopted by the U.N. General Assembly in 1963, as a “highly sug- 
gestive precedent.” It is not surprising that the draft declaration is quite 
novel and progressive. 

Closely related to Dr. Jenks’ lectures are those by the late Rear Admiral . 
M. W. Mouton on “The Impact of Science on International Law” (III, 
pp. 191-260). In fact, one of the chapters (IIT) deals in part with regu- © 
lations concerning liability. The problems considered are: new dimensions 
and domains, new sources of energy, the international regulation of new 
devices, research, pollution. food, work and health. A chapter on co-opera- 
tion between scientists, between governments, between governments and 

scientists, and between scientists and international lawyers, was contem- 
plated but not completed because of the author’s death. 

The only exception with regard to timeliness, mentioned above, is Pro- 
fessor Antonio Poch de Caviedes’ “De la Clause ‘rebus sic stantibus à la 
Clause de Révision dans les Conventions Internationales” (II, pp. 109- 
208). It could have been timetier had the author considered the provisions 
on the clausula and on the amendment and modification of treaties in the 
Vienna Convention on the Law of Treaties of 1969. As this writer has 
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shown in a study published in 1939, there arə a number of revision 
clauses in multipartite treaties which constitute codifications of the clau- 
sula. Otherwise this is a competent study of an important problem. 

Since this JOURNAL is primarily concerned with public international law, 
and for reasons of time and space, the lectures in the field of private inter- 
national law may be mentioned only briefly. Two are of a general nature: 
“Historical and Comparative Introduction to Conflict of Laws” (II, pp. 
443-622) by Dean Rodolfo de Nova of the University of Pavia Law School, 
and “Tendances Doctrinales Actuelles en Droit International Privé’ (II, 
pp. 317-433) by Professor Dimitrios J. Evrigenis of the University of Thes- 
salonica. Three lectures deal with particular topics: “Conflicts Problems 
in Air Law” (III, pp. 75-182) by Professor Ludovico Masseo Bentivoglio 
of the University of Parma; “Le Conflit Mobile en Droit International 
Privé” (I, pp. 333-444) by Professor François Rigaux of the University of 
Louvain Law School; and “Le Divorce en Droit International Privé” (I, 
pp. 448-501) by Professor Fritz Schwind of the University of Vienna 
(probably the shortest set of lectures given at the Academy). Last, but not 
least, reference is made to “Legal Problems of Private International Busi- 
ness Enterprises: An Introduction to the International Law of Private 
Business Associations and Economic Development” (II, pp. 213-312) by 
Professor Florentino P. Feliciano of the University of the Philippines, which 
“includes problems of private . . . as well as .. . of public international 
law” (II, p. 216). 


SALO ENGEL 


International Law as Applied by International Courts and Tribunals. By 
Georg Schwarzenberger. Vol. II: The Law of Armed Conflict. London: 
Stevens & Sons Ltd., 1968. pp. lv, &81. Index. £8 8 s. 


The original conception of Professor Schwarzenberger’s treatise on in- 
ternational law was that three volumes would deal respectively with the 
decisions of international tribunals (primarily the Permanent Court of 
International Justice), British diplomatic practice and “significant treaties 
concluded between the British Empire and other States,” and interna- 
tional law as applied in British and other Commonwealth courts.t The 
task which the learned author set for himself was a formidable one, and 
it is not surprising that even so prolific and versatile an author as Professor 
Schwarzenberger should have had to concentrate his attention on the first 
phase of this cycle. British state practice is only now being reported in 
the multiple volumes of Professor Parry’s British Digest of International 
Law and Mr. Lauterpacht’s publication, British Practice in International 
Law. As for British cases, to say nothing of those of the Commonwealth, 
the eight volumes of Parry’s British International Law Cases contain well 
over 7,000 pages of reports, only recently compiled and reprinted. 

The present volume on the law of armed conflict grew out of a part 


1 Schwarzenberger, International Law 5-6 (Ist ed., 1945). 
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of the first two editions of International Law as Applied by International 
Courts and Tribunals.’ A third volume, likewise created out of a rib of 
Volume I, will deal with The Law of International Institutions. 

Rejecting the “voluntarist” and “diplomatist” views of international law, 
which are “nothing but a new ‘natural law’ in positivist disguise,” ? Pro- 
fessor Schwarzenberger seeks evidence of the Jaw only in “material of the 
highest persuasive character’ (p. 4). The laws of war “must be shown 
to be the product of one of the three primary law-creating processes— 
international customary law, treaties and the general principles of law 
recognised by civilised nations” or to be the result of recognition or con- 
sent, as elsewhere defined by Professor Schwarzenberger (p. 27). This 
view of the law excludes evidence of state practice and the decisions of 
national tribunals, both of which have been heavily influential in creating 
and declaring the legal principles generally conceived to be applicable to 
the existence and conduct of warfare. The hundreds of decisions by na- 
tional war crimes tribunals, including the purportedly international tri- 
bunals convened under Conirol Council Law No. 10 in Germany, and of 
municipal courts dealing with the legal consequences of war (e.g., the 
Singapore Oil Stocks case) are not regarded, although an occasional refer- 
ence to such cases finds its way into the footnotes. 

The result is a peculiarly lopsided and at times archaic view of the law. 
Evidence of the law of aeriz] bombardment, as part of a chapter dealing 
with the “trend towards total war,” is found in two cases decided by the 
Greco-German Mixed Arbitral Tribunal, one dealing with the destruction 
of a quantity of coffee in a z3ppelin raid on Salonica in 1916 and the other 
with the killing of a claimant’s husband by a bomb dropped by German 
planes on Bucharest in 191€ (pp. 144-146). The Breisach Trial of 1474 
occupies a separate chapter of five pages (pp. 462-466). And in light 
of the barbaric treatment to which prisoners of war and interned civilians 
have been subjected over the last half-century and the attempts to ameli- 
orate their condition through the Geneva Conventions of 1949, the case 
of Mr. Trudgett, who was denied fresh vegetables and adequate ventila- 
tion while interned by Germany in 1917, hardly merits five paragraphs (pp. 
433-434). The discussion of neutrality has a peculiarly archaic quality, 
thanks to reliance on the Hegue Conventions of 1907 and old arbitrations. 
What little international law now governs the “economic blockade” of the 
enemy cannot be discerned without reference to state practice and na- 
tional prize law. The rôle cf neutrality under the United Nations Charter 
is dealt with only fleetingly, after full analysis of the older cases. And 
the Geneva Conventions of 1949 for the Protection of War Victims are 
singularly lifeless when considered in isolation from the state practice and 
national decisions that preceded and followed their adoption. 

This dated view of the law sometimes leads the learned author into 
error. Examination of state practice, which would have shown that no 
Protecting Powers have bezn designated since the close of the Second 


2 Thid. at 2. 
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World War, would have kept Professor Schwarzenberger from optimis- 
tically writing: “Protecting Powers and the International Red Cross Com- 
mittee [sic] are now in a better position than they were in the past to 
supervise effectively the application of these [Geneva] Conventions, pre- 
vent by the very existence of these rights some breaches of the Conven- 
tions and assist in the rectification of others” (p. 459). “Recognition of 
revolutionaries as belligerents,” far from becoming “an accepted device of 
state practice’ (p. 691), has passed into desuetude. 

To these objections, Professor Schwarzenberger is no doubt entitled to 
reply that his treatise is to be judged for what he intended it to be—a 
study based on treaties, international judicial decisions, and general prac- 
tices accepted as law—rather than for what a reviewer might have pre- 
ferred it to be. There can be no doubt about the thoroughness of the 
author’s research and the powerful analytic skills that he brings to bear 
on the cases and the treaties. Readers will linger admiringly over his 
trenchant and lucid analyses of the law (see, e.g., his discussion of the 
economic law of belligerent occupation at pp. 250-253, and an astringent 
comment on the Genocide Convention at p. 530). But the fact remains 
that the volume is not a comprehensive and contemporary view of the 
law of war. As a description of only three types of evidence of the law 
conforming to the author's juridical theories, it cannot be used in isolation 
from other guides to the law. A rather high level of sophistication will 
then be needed in order to reconcile the evidence of the law recorded in 
this volume with that to be found elsewhere. What the volume has set 
out to do, it has done exceptionally well, but it is not a satisfactory guide 
to the law of war in all of the richness and detail imparted to it by the 
practice of nations, by national case law, and the other sources and evi- 
dence of law to which most international lawyers look. 

The work is concluded by a fine sixty-page selected bibliography, the 
work of Professor Bin Cheng and Messrs. R. H. F. Austin and E. D. Brown. 


R. R. BAXTER 


The Status of Law in International Society. By Richard A. Falk. Prince- 
ton, N. J.: Princeton University Press, 1970. pp. xvi, 678. Index. $15.00. 


This large and expensive book can best be described as a series of rela- 
tively disconnected and somewhat redundant essays. All but three of the 
chapters have been published elsewhere or delivered as papers, and Pro- 
fessor Falk’s brief attempt, in the introduction of six pages at the begin- 
ning of the book and the introductions to the five sections (fourteen pages 
altogether), succeeds in pointing out some common themes in the chap- 
ters but does not develop a rigorous organizational structure. Ranging 
in scope from his well-known discussion of contemporary theories of in- 
ternational law, which first appeared in the Virsinia Law Review, to a 
discussion of the extraterritorial implications of American anti-trust regu- 
Jation which had not been previously published, this book enables the 
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reader thoroughly to experience Richard Falk’s views on international law. 
One is provided a view of Falx as 2mpirical and normative theorist, analyst 
of specific cases and issues, scholarly critic and reviewer of books, as well 
as advozate for a reformed international order. 

Those: familiar with some of Falk’s writings will no doubt find the book 
valuable in providing a chance to learn of some of his less well-known 
writings. Those unfamiliar with his writings will find the book valuable 
as a survey of Professor Falk’s approach to, theory of and prescriptions for 
international law and the international system. Whether the reader be- 
longs to the former or latter category, he has to be impressed with Pro- 
fessor Falk’s range of knowledge, facility of style and commitment to a 
better world. These qualities alone would make the book worth reading 
for any scholar interested in international law. 

However, it is not Professor Falk’s capabilities alone that one ought to 
conside: when assessing this book trom a scholarly point of view. Addi- 
tional cciteria must also be applied, and one obvious criterion is the degree 
to which Professor Falk’s imege cf his work in the study of international 
law corresponds to the reality of kis scholarly output. From the Introduc- 
tion as well as his essays throughout the book, Falk outlines his goals in 
terms cf both (1) a substartive interpretation of international law and 
(2) a methodological approzch to the study of international law. The 
remainder of this review will Jiscvss Falk’s conception of his work in inter- 
national law and the degree to which his work corresponds to that con- 
ception. 

In the Introduction Professor Falk suggests that he seeks to avoid the 
orientations of the positivists, who have been too passive; those in the 
natural law tradition, who have confused their belief in an immutable 
moral crder with their assumptions that such an order affects the behavior 
of men and the advocates of world government, who are so busy painting 
a picture of the new world that they have ignored the transitional proc- 
esses nacessary to get to that world. In avoiding these orientations, Falk 
seeks to balance the similarities and differences between domestic and 
internazional law as part of his theoretical focus. Searching for that bal- 
ance, Falk wishes to steer a course between the attempt to subvert inter- 
national law through an overconcern for its relevance, as he argues Mc- 
Dougal has done on the one hand, and the attempt to establish interna- 
tional law as an autonomous force, as he argues Kelsen has done on the 
other. 

Subs-antively, Falk appears to see himself, then, as a synthesizer search- 
ing for common ground. A dialectic is very apparent in Falk’s work as 
he begins many of his essays reacting negatively for the most part to 
existing literature, and he firishes up by developing a balanced and syn- 
thetic >osition. This image corresponds closely to the work he has done 
in the field. In fact, the substantive contribution Falk has made to the 
study of international law lies not in the newness of his position but in 
his ability to synthesize and find common themes in existing positions. 
His writings exhibit the idealism of Sohn and the realism of Morgenthau; 
an awereness of the traditional legal scholarship and a familiarity with the 
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writing of the more prominent social scientists; the ability to theorize and 
a substantial awareness of contemporary international relations detail. 
Although there is a clear commitment to the more moderate “New Left” 
ideological positions, there is none of the “Know-Nothing” attitude which 
has come to be an ostensible characteristic of the extreme proponents. For 
its substantive quality, then, the work of Falk which this book represents 
is worth reading, since it does represent the synthesis that Falk has been 
trying to achieve. 

If the image and reality of Falk’s substantive position are relatively com- 
patible, his view of himself as a new breed of social scientist approaching 
international law in a scientific manner and the actual approach he has 
followed are not. Except for his occasional use of social science concepts 
(e.g., decision-making, game theory, and model), his approach is relatively 
indistinguishable from the international law scholars that have preceded 
him. Although he sets down guidelines for approaching the study of in- 
ternational law in Chapter I, he fails to follow those guidelines throughout 
his writings. The deductively formulated theory that he advocates can- 
not be found if one looks for clearly stated propositions and implications 
explicitly deduced from those propositions. His criticism of existing theor- 
ists for failing to formulate their conclusions in “testable propositions” can 
be applied equally to his own work. Even though he has entitled a section 
of his book “A Plea for Systematic Procedures of Inquiry,’ he has not 
really taken that plea seriously. There are few attempts at comparative 
analysis, little or no use of quantitative data to illustrate, let alone test, 
his ideas, and a tendency to employ imprecise formulations to express his 
theoretical ideas. 

Ultimately, the shortcomings in Falk’s approach to the study of inter- 
national law has limited the power of his substantive interpretations. As 
he would be the first to agree, one cannot effectively evaluate or prescribe 
until one understands the existing reality, Without systematically inves- 
tigating the actual impact of international law on the behavior of states, 
the substantive views one has of international law are likely to be deter- 
mined ultimately by one’s values and one’s idiosyncratic experiences. To 
achieve a really new approach to international law, Falk must combine 
his ability to synthesize existing theoretical ideas with a serious commit- 
ment to assess the validity of those theoretical ideas on a systematic basis. 
If he were able to do this, the image and reality of his approach would 
be more compatible, and his substantive interpretations and policy sug- 
gestions might carry the weight that he believes they deserve to carry. 


Warryam D. COPLIN 


The Law Relating to Activities of Man in Space. By S. Houston Lay and 
Howard J. Taubenfeld. Chicago and London: University of Chicago 
Press, 1970. pp. xii, 333. Bibliography. Index. $17.50. 


Professors Lay and Taubenfeld wrote this large, double-columned treatise 
under the aegis of the American Bar Foundation. The stated object of the 
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authors was to chart the law applicable to principal space capabilities by 
analyzing treaties, custom, statute, and related sources. 

The treatise makes a significant contribution to a fascinating but some- 
what esoteric aspect of international law. Comprehensive treatment of 
the law of outer space is made possible by the authors’ precision of ex- 
pression within a well-organized, easy-to-follow format. By way of back- 
ground, the book covers the physical and political-legal setting as well 
as the general legal regime of outer space, with careful analogies drawn 
from other realms of international law. The present legal order is then 
discussed, with separate chapters devoted to satellite communications, 
liability for damages, and natural resources and pollution in connection 
with space activities. A useful appendix of relevant documents and a 
generous bibliography, including a section arranged under topical head- 
ings, are provided. 

The authors’ analysis of the issues and scholarly examination of alterna- 
tive developments is often thought-provoking. At times, however, the 
copious footnoting runs far afield and is distracting to the reader. Through- 
out the book the thesis is well substantiated that a considerable number of 
rules and principles have been accepted as applicable to outer space ac- 
tivities. This should not be surprising, as the emerging law of outer space 
cannot be expected to be entirely novel. After all, legal regulations and 
processes are being applied to traditional interests, which have merely 
been extended into a new physical environment. The peaceful evolution 
of legal rules and principles has largely been made possible by a co-op- 
erative attitude among the small number of active participants in space 
development. | 

This book is a forward-looking reference work and, over-all, it is highly 
recommended to attorneys, teachers, government officials and others who 
have a need for encyclopedic coverage and commentary on the latest ma- 
terials pertaining to the law governing man’s movement into outer space. 


Myron H. NORDQUIST 


Nuremberg t+ Vietnam: An American Tragedy. By Telford Taylor. Chi- 
cago: Quadrangle Books, 1970. pp. 224. $5.95, cloth; $1.95, paper. 


It is an unusual and felicitous combination when an Army general is 
also an historian, professor of law, and a master of the written word. Tel- 
ford Taylor combines these talents in an unpretentious volume—Nurem- 
berg ¢ Vietnam: An American Tragedy. As U. S. Chief of Counsel for 
War Crimes following Mr. Justice Robert H. Jackson, General Taylor 
played a prominent rôle in establishing what came to be known as the 
Nuremberg Principles. As a Professor of Law at Columbia University, 
Dr. Taylor here seeks to measure American action in Viet-Nam against 
the legal doctrines which he helped to create. 

Following a brief historical analysis of the laws of war, Professor Taylor 
reminds us that war does not confer an unlimited license to kill or de- 
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stroy without justifiable reason or restraint. It is the responsibility of 
the one who gives a command to see to it that the order is legal. Pro- 
fessor Taylor, who teaches Constitutional Law, takes issue with the view 
expressed by Professor Richard A. Falk of Princeton that the Supreme 
Court should deal with the issue of the legality of the war itself. The de- 
termination of aggression in Viet-Nam, says the author, would not be 
nearly as clear-cut as the case presented by Hitlers well-documented in- 
vasions of his peaceful neighboring states. He assumes that intent and 
motive would have to be determined, although, under the definition es- 
poused by Mr. Justice Jackson, these elements were not prescribed. In 
any case, he concludes that under the Supremacy Clause of Article VI of 
the Constitution, the Supreme Court would not be authorized to weigh the 
legality of our participation in Viet-Nam. 

The author also disagrees with Professor Falk’s suggestion that draft 
resisters could present a valid defense by arguing that they believe the 
Vietnamese war to be aggressive, and that, on the basis of the Nuremberg 
precedent, participation in the war might therefore render them liable to 
punishment as war criminals. Professor Taylor correctly notes that in- 
ternational Jaw does not confer immunity from military service on the 
basis of an individual’s personal judgment that his country’s foreign and 
military policies are wrong. Nevertheless, he welcomes such arguments, 
despite their lack of persuasiveness, for they serve to focus public attention 
on profound moral and political issues, which he concludes are best re- 
solved outside any existing judicial forum. 

The views expressed on the war crimes allegedly committed at My Lai 
will probably be cited by both prosecution and defense. Professor Taylor 
argues that an Army court-martial is not the most appropriate judicial 
forum for the trial of war crimes charged against U. S. soldiers. He is 
not unmindful of the dilemmas faced by U. S. soldiers in Viet-Nam. Ad- 
herence to the law of war is particularly difficult where the enemy is aided 
by civilians, women and children, and it is often impossible to distinguish 
the protected non-combatant from the hostile partisan. Nor has he over- 
looked that the saturation bombings of World War II were not regarded 
as war crimes when committed by either friend or foe. He does, however, 
draw attention to the important principle of proportionality which must 
be respected. Like the ancient maxim: “There are some remedies worse 
than the disease,” he recalls that: “The military end sought should be suf- 
ficient to warrant the suffering and destruction inflicted.” (P. 143.) The 
author raises serious doubts about the legality or justification of U. S. 
evacuation procedures, the handling of prisoners, the extent of devastation, 
the outlawry of human life in the so-called “free-fire zones,’ and the 
slaughter of helpless persons who could not possibly be considered legiti- 
mate threats to our military mission. 

In Sword & Swastika? General Tavlor pointed the dagger at the Ger- 
man generals for failing to stop Adolf Hitler. Now he reserves his sharp- 


1 Simon and Shuster, 1952, p. 431. 
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est criticism for the high-ranking U. S. officers. The Army, he says, has 
allowed certain attitudes to develop which have made it possible for the 
troops to consider and treat the Vietnamese as less than human beings. 
They have encouraged “body counts” as a measure of success and allowed 
killings beyond the requirements of military necessity. For the lower 
ranks, there is compassion and an inclination toward mitigation, but for 
those higher officers responsible for training the troops, there is no such 
tolerance. “The consequence of allowing superior orders as a defense is 
not to eliminate criminal responsibility for what happened but to shift 
its locus upwards.” (P. 52.) 

The General recites to his fellow generals the decision of their revered 
former colleague, General Douglas MacArthur, who, as he confirmed the 
death sentence imposed on ‘General Yamashita for failing to prevent his 
troops from committing cruel and wanton crimes, said: “This officer en- 
trusted with high command involving authority adequate to responsibility 
has failed his duty to his troops, to his country, to his enemy, to man- 
kind.” (P. 182.) 

Professor Taylor’s book has raised painful doubts whether our conduct 
as a nation may have been arrogant and blind, unable to perceive the 
lessons of the past or the trends of the present. Although legal answers to 
all the questions are less than certain, he believes it both unwise and 
cruel to compel people to serve in a war to which there has been so much 
opposition. Admitting his change of heart, he now describes Viet-Nam 
as “the most costly and tragic national blunder in American history.” (P. 
207.) Responsibility for crimes, he says, must rest with the top leaders 
of the Army, and responsibility for Viet-Nam must rest with the top 
leaders of the country. The failure of the United States itself to. learn the 
lessons it undertook to teazh at Nuremberg is, according to Professor 
Taylor, today’s American tragedy. 

This thoughtful little book touches some of the open sores of American 
society. Where does respcnsibility begin, and have we forgotten the 
promise and hope which this nation once held forth to all the world? 
Some of the comparisons made between the action of American troops and 
the barbarities of the Nazi criminals seem exaggerated. Whatever atroc- 
ities may have been committed in Viet-Nam, they were never part of 
United States national policy. Unlike Germany, in the United States there 
has been widespread public denunciation from the White. House to Main 
Street of inhumane conduct by U. S. troops. After all, it is the United 
States which is putting the alleged offenders on trial. The lines have 
been perhaps too sharply drawn by Professor Taylor as a deliberate de- 
vice to attract attention to the dangers of complacency. 

Unfortunately, there is nc Nuremberg Tribunal in existence today, but 
the need for an Internatione] Criminal Court to deal with war crimes and 
aggression is apparent. What is even more regrettable is that our Govern- 
ment seems to have lost thə spirit which existed at Nuremberg—a spirit 
which condemned aggression, which expressed concern for humanity, and 
which placed responsibility on the shoulders of those with the power to 
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command. It was a spirit designed to advance the rule of law as an in- 
strumentality for world peace. 

Professor Taylor’s book calls upon the public to know and care about 
what our Government does and.to contrast it with what we solemnly pro- 
fessed and ‘hopefully still profess to be the principles for which we stand. 


BENJAMIN B, FERENCZ 


A Modern Introduction to International Law. By Michael Akehurst. 
(Minerva Series of Students’ Handbooks, No. 25.) London: George 
Allen and Unwin Ltd., 1970. pp. 367. Table of Cases. Index. £3.75; 
£2.25, paper. 


The last few years have seen appear on the market an ever growing num- 
ber of international law textbooks in English, most of them claiming to 
- relate their subject matter to the international political process to a greater 
extent than has been done by their predecessors. However, almost all of 
them lack one or more of the elements which the ideal introductory text- 
book for students of political science ought to combine (at least in this 
reviewers opinion): reasonably complete coverage of the subject, lucidity, 
non-technical style, and, perhaps most important, that certain degree of 
realism, plausibility, and persuasiveness necessary to convince critical 
(especially non-law) students of the significant réle of international law 
in contemporary world affairs. 

It is submitted that the book uncer review, written by a British inter- 
national lawyer holding law degrees from Cambridge and Paris, formerly 
on the legal staff of the United Nations in the Middle East and at present 
lecturer in law at Keele University, comes closer to this ideal than any 
of its competitors. Especially its first chapter answering the question “Is 
International Law Really Law?” (pp. 9-22), and the second on “Historical 
and Political Factors” (pp. 23-36) are an invaluable basis for discussion. 
Also as far as the remaining subject matter is concerned, Akehurst’s treatment 
leaves almost nothing to be desired, although he could have developed 
his stimulating approach in greater detail. The Communist theory of in- 
ternational law, the attitudes of newly independent states toward the in- 
ternational legal order, acts of international organizations as sources of 
international law, ius cogens, the Rhodesian and South West African ques- 
tions, the European Convention on Human Rights and the 1966 United 
Nations Covenants, the 1965 World Bank Convention on the Settlement 
of Investment Disputes, the status of special missions, devolution agree- 
ments, flags of convenience, the legal situation of the deep seabed, the 
ocean floor and outer space, the representation of China in the United 
Nations, United Nations forces, legal aspects of decolonization and eco- 
nomic aid, the reasons for the unpopularity of international arbitration 
and judicial settlement, the problem of “anticipatory” self-defense, the 
Cuban missile crisis, the Soviet invasion of Czechoslovakia, legal aspects 
of the use of nuclear weapons, war crimes, “wars of national liberation,” 
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the Viet-Nam war—all these topics and cases are treated in an up-to-date, 
concise, and remarkably unbiased way. For the first time in a text, the 
law of treaties is discussed in the form of a commentary to the 1969 Vienna 
Convention. Occasional references to rules of British law relevant to in- 
ternational relations (e.g, the British Nationality Act, 1948) could, in 
further editions, be supplemented by examples chosen from other mu- 
nicipal legal orders. In short, Akehurst’s Modern Introduction to Inter- 
national Law is an excellent teaching tool, setting a new standard in the 
field of compact international law texts. 
Bruno SIMMA 


Common Market Law. By Alan Campbell. London and Harlow: Long- 
mans, Green and Co. Ltd; New York: Oceana Publications Inc., 1969. 
2 vols. Vol. I: Tables of treaty articles, regulations, cases; subject index 
of agriculture regulations. pp. ccxliv, 601. Index. Vol. Il: Annotated 
Treaty of Rome and Appendices. pp. vii, 673. £20; $50.00 a set. 


English lawyers and legal scholars have not shown a great deal of interest 
in the new legal order that has been emerging on the Continent since the 
early nineteen fifties. Among the significant exceptions have been Pro- 
fessors Otto Kahn-Freund at Oxford, J. D. B. Mitchell at the University of 
Edinburg, and Georg Schwarzenberger at the University of London; Dr. 
D. G. Valentine, Dennis Thompson and E, H. Wall of London and Professor 
K. R. Simmonds, formerly of the British Institute of International and Com- 
parative Law; and last, but not least, Lord Denning, Master of the Rolls, 
who wrote a foreword to tke book under review. The present work by 
Alan Campbell, a thoroughly revised, vastly expanded and updated version 
of an earlier edition, should stimulate interest on the part of the British 
legal community, since it assembles the principal basic texts and information 
in the English language at a time when the admission of the United King- 
dom to the European Communities looms as a distinct possibility. For 
this, if for no other reason, one must welcome Common Market Law in its 
latest reincarnation. 

The focus of the work is œ the European Economic Community Treaty 
and on the legal acts implementing this treaty, with only marginal at- 
tention given to the European Coal and Steel Community and the 
EURATOM. This emphasis makes a great deal of sense, particularly if 
one views the complex subject matter from the pragmatic viewpoint of a 
government official or practicing lawyer. 

Since the principal purpose of the book is obviously to serve as a 
reference work, it is comforting to note that the author promises to keep 
it “up to date by the provisicn of supplements.” Jn fact, as of this writing, 
a first supplement already would be in order, to make available the im- 


1 Alan Campbell and Dennis Thompson, Common Market Law, Texts and Commen- 
taries (London: Stevens and Sons; Leiden: A. W. Sijthoff; South Hackensack, N.J.: 
Fred B. Rothman & Co., 1962). First Supplement (1963). 
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portant new texts adopted in 1970 in the field of financing the common 
agricultural policy and other Community expenditures. The new arrange- 
ments providing for gradual transfer to the Community treasury of proceeds 
from agricultural levies, customs duties, and from a portion of the har- 
monized value-added tax are apt to have a long-range systemic impact on 
the evolution of the Community. 

Unlike the first edition, the current version distributes the material 
between two volumes. The first volume is essentially in the form of a 
treatise, but it does not purport to provide a comprehensive, more or less 
general survey of the activities of the Community from the British view- 
point, such as was offered to English readers for instance by Shanks and 
Lambert in their early work.? Instead, Campbell has selected only those 
areas which he considered of particular relevance to the legal profession 
and has sought to treat these subjects in a systematic, professional manner. 
Thus the nine chapters of the first volume deal with the nature and 
sources of Community law, agriculture, restrictive agreements, industrial 
property, transport, the structure and working of the Court of Justice of 
the Communities, “foreign relations,” including the association agreements 
and trade agreements with non-member states, and the new developments 
in the field of conflict of laws and company law. One may wonder why 
the author decided not to include separate chapters on freedom of establish- 
ment and supply of services, or on the law developed in connection with 
the removal of customs duties, quotas and similar barriers to the movement 
of industrial goods, although the more important activities in this field are 
referred to in other contexts. 

A major portion of the second valume is devoted to an annotated text 
of the Treaty establishing the European Economic Community in the 
English translation published by Her Majesty’s Stationery Office in 1967. 
This translation appears to be an improvement over the 1962 version and 
in certain respects also over the early English text published in Brussels.* 
Also included in the second volume are the full texts of the annexes to the 
basic treaty and certain implementing acts and conventions, including the 
treaty “merging” the executive bodies of the three Communities which 
came into effect on July 1, 1967, the important Yaoundé Convention of 
Association between the Community and Franco-African states and the 


2 Michael Shanks and John Lambert, Britain and the New Europe, The Future of 
the Common Market (London: Chatto & Windus, 1962), 

8 The last-mentioned text was published by the Secretariat of the Interim Com- 
mittee for the Common Market and Euratom, Brussels, 1931/5/57/4. It should be 
kept in mind that no authentic English text of the treaty exists; only the texts in the 
four official Community languages are authentic; and the same applies to the hundreds 
of Community regulations and other legal acts. The Government of the United King- 
dom has been providing translations of the Community regulations in a series of its own 
documents. Unofficial English translations of the judgments of the Court of Justice 
appear in the Common Market Law Reports, a private periodical based in London. 
The Commerce Clearing House loose-leaf service, “Common Market Reporter,” makes 
available English translations of selected Community acts and judgments of the Court. 
Both the British and American translations vary in quality. 
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antidumping regulation adorted by the Community on the basis of the 
Kennedy Round agreements in GATT. 

The organizational scheme adopted by the authér has proved more 
effective in some subject arees than in others. Thus the treatment of the 
new Community institutions in the first chapter is informative and effective, 
particularly since it takes into account not only the written rules but the 
“living law” of the organization as well.* On the other hand, a reader 
seeking professional guidanc2 on the law governing restrictive practices 
may experience difficulty in working his way through the narrative in 
Chapter 3, interlaced as it is with complete or partial texts of regulations, 
which one would normally expect to find in an appendix, and with sum- 
maries of court opinions, the import of which is not always easy to grasp. 
Some of the relevant texts ithe handy Commissions Practical Guide to 
Treaty Articles 85 and 86 and the recent communications by the Com- 
mission) are included in the appendix, while two more recent decisions 
of the Commission follow the annotations to Article 85. These annotations 
are extremely brief (seventeen lines) and consist mostly of cross references. 
The selection and organization of the material elucidating the crucial Article 
85 both in the principal chapter and in the annotations raise some ques- 
tions. Thus no mention is made, either in “The incidence of Article 85” 
or in the annotations, of the important divergence among the four authentic 
texts of Article 85 in the clause prescribing that a restrictive practice must 
“affect trade between Member States” before the prohibition in the article 
can become applicable.5 On the other hand, the chapter on the common 
agricultural policy (Chapter 2) is more manageable, since, with some 
exceptions, the narrative is only occasionally interrupted by excerpts from 
the basic texts. Also included here (pp. 79-86) are summaries of a few (of 
the many) opinions of national courts and of the Court of Justice rendered 
in cases concerning the implementation of the agricultural policy. A special 
subject index of regulations affecting agriculture adds to the value of the 
chapter, even though, through no fault of the author, the text is already 
partially out of date, as indicated above. In the extensive two chapters on 
the Court of Justice (Chapters 6 and 7, pp. 335-544) the author dips 
heavily into the accumulating case law. This part obviously represents the 
author’s labor of love and reveals a common lawyer’s predilection for judge- 
made law.® Of particular interest are the occasional and more or less 
casual references to United Kingdom law.’ 

It is a matter of some regret that this handsomely designed and printed 


4 See, e.g, Vol. I, pp. 16-19 end the quotations from Noëls illuminating article on 
pp. 9 and 19. 

5 The point is dealt with in a sense in the context of a specific case under the head- 
ing of “Appellate jurisdiction of Court of Justice under Article 173” at pp. 185-186. 

6 See, in this connection, the exhaustive recent treatise, Political Integration by Juris- 
prudence, The Work of the Court of Justice of the European Communities in Euro- 
pean Political Integration, by Andrew Wilson Green (Leiden: A. W. Sijthoff, 1969); 
reviewed in 65 A.J.I.L. 233 (1971). 

7 See, in this connection, Keeton and Schwarzenberger, English Law and the Com- 
mon Market (London: Stevens ard Sons, 1963). 
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set has not been edited with greater care so as to eliminate misprints in 
references to foreign institutions and names.’ Again, in the brief summary 
of the European institutions (other than the Communities) and GATT, 
one is puzzled to read at p. 311 in Vol. II that the 1962 United States 
Trade Expansion Act “enabled the United States to participate for the first 
time in a multilateral scheme of tariff reduction” and “[slince the USA 
were participating in the negotiatiors for the first time it was natural that 
these negotiations were called the ‘Kennedy Round?” ‘The historic fact 
is that it was the United States that called for the first multilateral negotia- 
tion on tariff reduction, after World War II. Thereafter, the United States 
participated actively in all six “rounds,” starting with the first round in 
1947, on the basis of the Reciprocal Trade Agreements Act of 1934, which 
has been extended periodically. 

The above observations should not obscure this reviewer’s admiration 
for the author’s industry and, above all, his courage in dealing single- 
handedly with the widening stream of the new law. If anything, one may 
wonder whether a reference work cf this scope is still within one man’s 
capacity, since it calls for technical, specialized knowledge in a great variety 
of divergent fields. 

ERIC STEIN 


Legal Effects of United Nations Resolutions. By Jorge Castafieda. Trans- 
lated by Alba Amoia. New York and London: Columbia University 
Press, 1970. pp. xii, 243. Index. $10.00. 


Wisdom in the analysis of most legal problems begins when doctrinal 
generalization yields to particularizetion of component issues. As Felix 
Cohen poignantly wrote, any difference is clarified when it is reduced to 
a question of degree. Jorge Castañeda, the Chief Director in the Mexican 
Ministry of Foreign Affairs, has applied this principle with predictably good 
results to the important problem of the international legal effects of United 
Nations resolutions. In doing so he convincingly demonstrates that a range 
of General Assembly resolutions produces legal effects which may be 
meaningfully spoken of as “binding” cr “obligatory.” 

The specific purpose of Castafieda’s book is the study of what he calls 
“resolutions of [a] non-recommendatory nature” as opposed to mere 
“recommendations.” His methodology is to identify a variety of resolu- 
tions whose legal effects seem to be accepted in practice as greater than 
merely recommendatory and then to analyze the specific causes and effects 
of each general variety. The six principal types of “nonrecommendatory 
resolutions” which he identifies are internal resolutions pertaining to the 
structure and operation of the United Nations, resolutions relating to the 
maintenance of international peace and security, resolutions that determine 
the existence of facts or concrete legal situations, resolutions whose binding 
force rests on instruments other than the Charter, resolutions expressing 


8 There are, for instance, five errors of this sort on p. 53 of Vol. I. 
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or reflecting an agreement among United Nations Members, and resolu- 
tions declaratory of customary international law or general principles of 
law. In general, practice confirms that each of these types of resolutions 
is in some meaningful sense “binding.” The first category includes resolu- 
tions dealing with matters internal to the United Nations, such as the 
admission of Members, the consideration and approval of the budget, the 
creation of subsidiary organs, the adoption of procedural rules and the 
schedules of sessions. Castañeda indicates that almost four fifths of United 
Nations resolutions to date nave been in this category of “internal law.” 
The second category includes, in addition to decisions of the Security 
Council to take enforcement action, decisions of the Security Council and 
General Assembly to carry out non-enforcement functions. It also includes 
recommendations of the Security Council and General Assembly concern- 
ing the adoption of enforcement measures after a finding of a threat to 
the peace, breach of the peace, or act of aggression. Castafieda indicates 
that in large measure this en'arged competence results from the practice of 
the Organization rather than any initial understanding of the framers of 
the Charter. The third category, resolutions which determine the existence 
of facts or concrete legal situations, includes resolutions such as those 
deciding whether a non-seif-governing territory has attained full self- 
government for the purpose of implementing the obligations of Chapters 
XI and XII of the Charter. Resolutions in this category provide the 
hypothesis or condition of the applicability of a rule of law and cannot 
be effectively juridically opposed by a dissenting Member. Resolutions 
in the fourth category obtain binding force by virtue of specific agree- 
ments other than the Charter by which states delegate special authority to 
an organ of the United Nations. Examples include the Italian Peace Treaty, 
which delegated decisional authority to the General Assembly in case 
of disagreement among the signatories about the future of the former 
Italian colonies, and the trusteeship agreements entered into between the 
United Nations and individual states, which create obligations to apply 
certain United Nations recommendations to the trust territories. The 
fifth category, resolutions expressing or reflecting an agreement among 
United Nations Members, ircludes resolutions such as the resolution deal- 
ing with Member Nation assent to the transfer to the United Nations of 
the functions, activities and assets of the League of Nations. Resolutions 
in this category are “binding” because they are intended by Member States 
voting for them as an expression of assent to an international agreement. 
Castafieda refers to resolutions in this category as “multilateral executive 
agreements,” and indicates that while they have played a significant rôle 
in the specialized agencies, they have been the exception in the principal 
organs of the United Nations. Ths last category includes resolutions which 
are declaratory of customary international law or general principles of law, 
such as those confirming the principles of the Charter and Judgment of the 
Nuremberg Tribunal. Castafieda indicates that such resolutions achieve a 
“binding” effect as authoritative proof of international law, even though 
they do not formally create -aw. 
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The identification and detailed exploration of a range of “binding” United 
Nations resolutions is a useful contribution to the theory of the legal effect 
of United Nations resolutions. Although a number of previous studies 
had adverted to the “binding” effect of resolutions in some of these 
categories, particularly resolutions concerning United Nations “internal” 
law,! Castafieda’s focus on a broad range of resolutions which can be 
considered “binding” is particularly illuminating. His study is also useful 
in that it particularizes the legal effects of the resolutions in each category 
rather than merely labeling each as “binding.” His book further provides 
a valuable taste of the complexity of the problem of the lawmaking effect 
of United Nations resolutions and demonstrates the bankruptcy of simplistic 
generalizations which deny that any General Assembly resolutions can 
produce legal effects. But though it is a useful book, it would be more 
useful if it were set in a broader jurisprudential framework. ‘Thus, the 
book defines the critical concepts of “binding force” or “obligatory effect” 
in question-begging terms of “modification of the pre-existent legal situa- 
tion” rather than by explicit reference to the expectations of members of 
the international community about the legal effects of the different types 
of resolutions. As a result, there is some tendency to generalize in either/or 
terms rather than to maintain focus on a continuum of legal effects for 
different (and contextually differentiated) types of resolutions. For ex- 
ample, the initial division of resolutions into “recommendatory” and “non- 
recommendatory” resolutions suggests an overly neat conceptualization of 
a more complex reality. Similarly, because of the focus of the book on 
“nonrecommendatory” resolutions, by negative implication it minimizes the 
importance of United Nations resolutions for the creation of new customary 
international law as opposed to the mere declaration of pre-existing 
customary law. As such it may be unrealistically conservative in assess- 
ment of the full range of effects of United Nations resolutions. Failure to 
provide an empirical referent to the concept of “binding obligation” may 
also have contributed to the occasional lapse into Jogic-chopping as, for 
example, in the treatment of the legal effects of Resolution 181 (II) con- 
cerning the Palestine Partition Plan (pp. 182-133). 

Though it seems likely that the overwhelming complexity of the problem 
of the legal effects of United Nations resolutions will yield more fully only 
to a more broadly based jurisprudential framework,? Castafieda makes an 
important contribution to understanding of the legal effects of United 
Nations resolutions. 

Jonn Norton Moore 


1 See, e.g., O. Asamoah, The Legal Significance of the Declarations of the General 
Assembly of the United Nations 2-6 (1968); R. Higgins, The Development of Inter- 
national Law Through the Political Organs of the United Nations 3-5 (1963). 

2 For an example of a more broadly based jurisprudential framework in the context 
of the development of customary international law in general, see Raman, “The Rôle of 
the International Court of Justice in the Development of International Customary 
Law,” 1965 Proceedings, American Society of International Law 169. See also Falk, 
“On the Quasi-Legislative Competence of the General Assembly,” 60 AJIL. 782 
(1966). 
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Implied Powers of the United Netions. By Rahmatullah Khan. Delhi, 
Bombay, Bangalore: Vikas Publications, 1969. pp. xiii, 236. Index. 
Rs, 28.50. 


As the United Nations enters its second quarter-century, it is appropriate 
to examine the record. Politically the history of the Organization has 
not been a very happy one and the present Secretary General, U Thant, 
has predicted its demise within a decade if it is not altered drastically. The 
study under review, however, is not primarily concerned with political 
issues, but rather with legal factors, although the author realizes the inter- 
action between the two. If evidence of this relationship is required, the 
most recent example can be found in U Thant’s sudden directive to the 
more than fifty United Nations Information Centers throughout the world 
to terminate the old practice of receiving and transmitting petitions con- 
cerning human rights to U. N. Headquarters, a procedure for which there 
is no specific Charter provision. U Thant, who does not pursue an ac- 
tivist rôle, undoubtedly yielded to Soviet pressure after Russian citizens 
attempted to deliver a communication on the violation of human rights to 
the Moscow Center in 1969. , 

The basic theme of this volume deals with the theory of implied powers 
and institutional effectiveness of the United Nations which give an organ- 
ization endowed with international legal personality “unrestricted legal 
capacity under international law” (p. 30). Yet these “tools” (p. 222) do 
not provide it with a “carte blanche” (p. 33). Rather the organization’s 
activities must meet certain criteria. They must conform to its over-all 
purposes, must be essential to its functions, and must arise by necessity out 
of its constitutive document. After setting forth the conceptual frame- 
work primarily in- terms of the jurisprudence of the International Court 
of Justice, and more specifically the Reparations and Expenses opinions, 
theory is tested against practice in a number of ways. The author analyzes 
the activities of the Organization, first, in the sense in which implied powers 
and institutional effectiveness have augmented its authority; second, in the 
way in which they have reduced the strict application of its express au- 
thority; and, third, in the dual manner in which they have expanded and 
limited its power. 

This makes for interesting reading, although the writer engages in a 
good deal of polemics. Illustrative of these is the statement that collective 
fiscal responsibility is likely to become a “landmark” in the “evolution of 
the UN” (pp. 28-29). Perhaps; but surely at present the evidence is to 
the contrary. Even the United States, the prime mover in this area, after 
realizing the impractibility of pursuing the matter to its logical conclusion, 
subsequently reserved its position. And in 1970 the U.S. Congress went 
even further and repudiated our financial obligations to the I.L.O. Simi- 
larly, it is somewhat difficult to regard the Congo operation as a “Jand- 
mark in the organic development” of the U.N. (p. 53) or to consider the 
veto as the most “vital element” (p. 46) which permeates the collective. 
security system. Would attempts at enforcement measures be more effec- 
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tive and successful by exempting them from the veto and initiating them 
against the wishes of. one of the super-Powers, or is the veto in this field 
merely an expression of the underlying conflict between Members? Surely 
political power is a fact of lifel 


Such criticism does not really detract from the value of the book, for .- 


Dr. Khan has shown considerable insight. At the same time, there are 
regrettable defects. For example, UNEF becomes the “Gaza operation” 
(p. 73), Article 27(3) of the Charter is quoted in its unamended form, and 
attention is drawn to the 1966 text of the L.L.C. Draft Articles on the Law 
of Treaties without reference to the 1969 Vienna Convention. 

Finally, in discussing the limitations on implied powers, a number of 
pertinent questions, such as the legal effects of unconstitutional acts and 
the recourse available to an aggrieved state, are raised but only cases which 
involve abuse or excessive use of implied power are examined. A strong 
argument is made for the compulsory review of contested acts of inter- 
governmental organizations, a position which is reiterated at the end. At 
this point, however, the volume once again includes some rather loose 
language, for instance, that specialized agencies should “extend to the 
ICJ jurisdiction” of review (p. 222). 

GUENTER WEISSBERG 


Geneva 1954: The Settlement of the Indochinese War. By Robert F. 
Randle. Princeton, N.J.: Princeton University Press, 1969. pp. xviii, 640. 
Index. $17.50. 


Many readers may approach this book, as I did, skeptical whether much 
more can be said about the 1954 Geneva Agreement until still-secret docu- 
ments of the conference participants are available. Secondary sources were 
the basis of most of Professor Randle’s work, though he did have access 
to the private papers of John Foster Dulles and to interviews and state- 
ments of Dulles’ friends and associates in the Dulles Oral History Collection 
at Princeton. Yet I suspect that most such skeptics will finish this volume, 
as I did, amazed at how many issues remain open for further analysis solely 
on the basis of the evidence discussed by Randle. It is a tribute to his 
talents that this volume will stimulate many readers to re-examine their 
views of the Conference and its relevance to current events in Southeast 
Asia. 

This study is divided into three parts: first, the events leading up to the 
Conference; second, the Conference itself; and third, a legal analysis of 
the Conference agreements. Randle is trained both as a political scientist 
and as a lawyer and he writes “less as a historian than as a specialist in 
international relations and international law” (page vii). But he recognizes 
that his interpretations of what happened and how it happened have a 
major impact on his legal analysis. He strives to present the “best evi- 
dence,” and when there are several versions of a particular incident, he 
tries to relate them all. 
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Throughout the work, Randle presents a balanced picture of the options 
available to decision-makers in the various nations and non-nations in- 
volved in what has come to be called the “first” Vietnamese War: Cam- 
bodia; the Chinese People’s Eepublic; the Democratic Republic of [North] 
Vietnam; France; India; Laos; the Republic of [South] Vietnam; the Soviet 
Union; the United Kingdom; and the United States. Randle is superb at 
suggesting alternative hypotheses tor why particular policy choices were 
made. He is never hesitant to express his own conclusions and to marshal 
all the supporting material ne can. But he is careful to state the evi- 
dentiary bases for those conclusions and to indicate the degree to which 
they are necessarily tentative. 

Randle’s treatment of John Foster Dulles seems an exception to his uni- 
formly balanced account of the Conference and his careful analysis of its 
context. Perhaps ironically, this study may suffer from exposure to one 
collection of primary materials—the Dulles collection—without adequate 
access to countervailing primary sources. Randle is no doubt right in 
criticizing “accounts that picture the late Secretary of State as an inflexible 
exponent of his own, puritanically inspired views of world politics .. .” 
(page ix). Yet this version of Dulles’ actions and inactions appears to 
suffer from a sense of obligation to offset the distortions of others with an 
advocates defense. | 

If Dulles was not the villein of international diplomacy that some have 
suggested, he was certainly not the hero of the 1954 settlement, as Randle 
would readily acknowledge. That place must be reserved for Eden and 
perhaps Molotov. Both prodded recalcitrant allies to accept, or at least 
acquiesce in, an arrangemert that brought an end to the seven-year war 
in Indochina. Eden’s role as “honest broker” was particularly impressive. 
At the very time that the Br:tish Empire was slipping away, British states- 
manship was at its creative best. 

Randle’s necessary reliance on secondary sources—with the main ex- 
ception of the Dulles matarialsk—means that his account is inevitably 
speculative on some issues. Indeed, he can give only the most fragmentary 
account of that frantic week before the Mendés-France deadline, when 
virtually the entire settlement package—three cease-fire agreements and a 
conference declaration—was negotiated. The crucial bargaining was 
limited to a few key issues, but that final week must have been a whirlwind. 

The study is most speculative, of course, in discussing the policies and 
actions of Soviet, Chinese, and North Vietnamese leaders. We may never 
know the extent to which Molotov or Chou En-lai pressed the DRVN to 
agree to the settlement. Randle presents a convincing case that a good 
deal of pushing was involved, at least on some issues. Materials on British, 
French, and United States policies during the period in question, of course, 
are much more numerous. British and French policies on major issues 
appear fairly clear from Randle’s account. But the United States policy 
concerning the Conference itself still seems obscure. In part, the problem 
may be one of time perspective and the distraction of recent events. It is 
hard to recreate the pressur2s of the 1950s, internal and external, real and 
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imagined. Southeast Asian “dominoes” might fall, as President. Eisenhower 
claimed (page 67), but why was the area of “transcendent importance” to 
the United States (page 60)? Did the President really want a settlement 
at Geneva, assuming the settlement would involve a temporary partition? 

At the least, American conduct concerning the Conference is subject to 
different interpretations. Perhaps, as Randle concludes, that conduct was 
part of a broader strategy to frighten non-Westerners. (It obviously 
frightened some Westerners as well.) Perhaps Eisenhower and Dulles 
were delighted to see an end to the war and sought only to avoid the stigma 
of appeasement. An alternative hypothesis is that United States leaders 
thought that the Geneva Conference could not possibly succeed without 
active United States participation, that the departure from Geneva of Dulles 
and then Bedell Smith—leaving only U. Alexis Johnson, who had no 
explicit instructions or even a clear idea of what he was supposed to do 
(page 285 )—-was intended to scuttle the Conference, and that Bedell Smith 
returned only when a settlement seemed certain. This hypothesis is con- 
sistent not only with the domestic pressures in the United States that 
viewed the settlement as “another Munich,” but also with Eisenhower's 
later characterization of the settlement as “that terrible agreement at 
Geneva” (page 353). And it accords with Eden’s claim that in June 1954 
Bedell Smith showed him a telegram from Eisenhower instructing the 
American representative to do what he could te end the Conference as 
quickly as possible (page 276). Whatever the rationale of United States 
policy, one can properly complain—as many did at the time—that neither 
the rationale nor even the policy was ever very fully articulated by Eisen- 
hower or Dulles. 

Randle’s analysis makes it tempting to speculate what might have 
happened if . . . if, for example, the Conference participants, including the 
United States, had accepted the Eden proposals for a Locarno-like guaran- 
tee of the settlement. Even those who resist such speculations must be 
hard pressed to avoid drawing parallels between the domestic turmoil in 
France caused by the first Vietnam War and the tragic crisis in the United 
States occasioned by the second. Randle refers to French officials who had 
private doubts about the Navarre Plan but were loath to express those 
doubts publicly, much like recent characterization of officials in the John- 
son Administration. There was great pressure in the French Assembly for 
a quick settlement, much as in the United States Congress today. Those 
disturbed by the inability of the Nixon Administration to end the fighting 
quickly may long for a parliamentary system when they read of Mendès- 
France’s promise to resign if he did not settle the war within thirty days. 
At the least, President Nixon may be somewhat more sympathetic now than 
he and other Administration officials were in Spring 1954 for the domestic 
political position of Premier Laniel. 

Randle himself wisely avoids drawing analogies between the two Viet- 
namese wars. Harold Nicolson wrote in a great book about an earlier 
international conference: 
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We can learn little from history unless we first realize that she does 
not, in fact, repeat herself. Events are not affected by analogies; they 
are determined by the combinations of circumstance. And since cir- 
cumstances vary from generation to generation, it is illusive to suppose 
that any pattern of histcry, however similar it may at first appear, is 
likely to repeat itself exactly in the kaleidoscope of time. 


To accept such good advice obviously does not require us to ignore history, 
and Randle has provided a sound basis to consider its relevance to con- 
temporary events. 

In the first two sections of the book, which are primarily narration and 
political analyses, Randle reveals a good deal about the impact of law on 
a major international conference. At several stages both procedural ar- 
rangements and some rather abstract substantive principles were critical. 
The Conference almost died aborning, for example, when Dulles insisted 
that China not be included emong the “inviting” nations—the label might 
imply United States recognition. 

One might have wanted more sense of the impact of law on the process 
of decision-making in each of the governments concerned. Randle does 
say that “Dulles was a lawyer who appreciated the role of law even in the 
quasi-anarchic relations between states” (page 109). But there is com- 
paratively little information on how, let alone how much, law affected 
decisions on the foreign policy of the United States or other nations. 

Paradoxically, many readers whose primary field is international law 
may be more interested in tae first two sections than in the third, which 
examines the legal implications of the settlement agreements. In part, this 
is because several articles have been written on legal aspects of the 
Geneva Agreements, though fewer than one might assume, considering the 
importance of the agreements. Certainly many international lawyers know 
more about the texts of the Geneva Agreements than their political context 
and negotiating history. 

In discussing the legal aspects of the Geneva Agreements, Randle 
delineates what the agreements did not do with as much care as he dis- 
cusses what they did. He properly deplores cries for “a return to the 
Geneva settlement” by those with little understanding of the agreements’ 
terms. As he emphasizes, the settlement plainly established a cease-fire; 
what else it did is less cleaz. His examination of the Accords and their 
legal impact is analytic and dispassionate. He says exactly what he means, 
and no more. He draws conclusions when he thinks they are justified, but 
also states his premises and the consequences of adopting alternative ap- 
proaches. Particularly regarding the much controverted question of the 
legal status of South Viet-Nam, he gives a carefully balanced account by 
assuming alternative conclusions concerning that status and examining the 
consequences of each. 

This study obviously does not resolve all legal issues concerning the 
agreements to the satisfaction of all readers. But Randle does press 


1 Nicolson, The Congress of Vienna viii (1946). The book is dedicated to Eden. 
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the analysis of those issues a good deal further than they have been 
pressed before. 
THOMAS EHRLICH 


Contemporary Chinese Law: Research Problems and Perspectives. Edited 
by Jerome Alan Cohen. Cambridge, Mass.: Harvard University Press, 
1970. pp. xii, 380. Index. $10.00. 


From the point of view of international law, three of the thirteen essays 
included in this volume edited by Professor Cohen are of particular interest. 
They are: (1) The Development of Chinese International Law Terms and 
the Problem of Their Translation into English, by Hungdah Chiu (p. 139 
et seq.); (2) Japanese Influence on Communist Legal Language, by Dan 
Fenno Henderson (p. 188 et seq.}; and (3) Chinese Attitudes Toward 
International Law—and Our Own, by the editor (p. 282 ef seq.). 

The first essay draws attention to the fact that the reception of inter- 
national law—in the sense of the modern system as distinguished from 
analogies and sources in the ancient world, including China—began when 
Wheaton’s Elements of International. Law was translated into Chinese by 
W. P. Martin, later a member of the Institut de Droit International, and 
his Chinese associates, and published in 1864. Mr. Chiu then discusses 
successively the influence of Japan, the comparison of contemporary 
Nationalist and Communist international law terms, and certain problems 
relating to the translation of Communist Chinese international law terms into 
English. This essay had been published originally in the Journal of Asian 
Studies, which indicates that it is a piece of both linguistic and legal 
scholarship of high standard. The reviewer would have wished that the 
international law terms in Romanized -Chinese were immediately accom- 
panied by their counterparts in Chinese printed characters. Though there 
is a glossary at the end of the book of legal terms with Chinese characters, 
this is inconvenient if a reader of this essay wants to follow the reasoning 
of the author with concentrated attention. Even Chinese scholars of inter- 
national law will find it as intriguing as a crossword puzzle to guess at the 
meaning of such an expression as kuo-chi kuan-li (international practice), 
and it will take him a few minutes to find it in the glossary at the end of 
the book. 

The second essay is of interest in its analysis af the interaction of legal 
developments in Japan and in China in the latter part of the 19th century. 
As the editor of the volume says in respect of this essay (p. 14): 


International law was the vehicle that introduced modern Western 
legal concepts and their linguistic symbols into China. Soon after an 
American missionary and his Chinese associates translated the leading 
textbook of the day into Chinese in 1864, it was imported into Japan 
and added to the ferment that was already taking place in that country 
over the need to modernize its entire legal system. 
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The codification of Japanese law on the basis of European codes made 
Japan the teacher of China, and Chinese students flocked to Japan to study 
law, in particular, international law. The author of the essay discusses in 
detail the stages of Chinese-Japanese co-operation in the field of the 
modernization of the Chinese legal system toward the end of the Manchu 
Dynasty. Several eminent Japanese professors of law served as advisers 
to the codification organs of the Chinese Government even during the 
beginning of the Republic. When this reviewer began to study inter- 
national law in the early twenties of the present century, nearly all the 
textbooks in Chinese were translations from Japanese. 

The third essay in the vclume has to do with the attitudes toward 
international law on the part of Communist China in comparison with the 
attitude of the United States. It was adapted from a paper given by Pro- 
fessor Cohen at the annual meeting of the American Society of Inter- 
national Law in 1967 and printed in the Proceedings of the Society. This 
essay stands apart from the others, as it has a definite thesis to expound. 
It is thought useful that this essay might be read, for the factual back- 
ground and data of the question, in conjunction with the numerous studies 
on the attitudes of Commurist China toward international law already 
existing, a partial list of which is given in footnote 23 of the Introduction 
to the present volume. Many of these studies were published in this 
JOURNAL. 

In general, the most valueble part of this volume appears to be the 
Introduction, written by the editor, in which he discusses the renewed 
interest in Chinese law, reviews the non-American research studies in 
Chinese law during the pası several generations and explores the pos- 
sibilities of methodology. It is somewhat to be regretted that the editor 
confined the actual content o2 the volume to the law of Communist China 
and did not make use of the law journals and scientific publications on 
Chinese legal studies which have appeared during the past twenty years 
in the Republic of China. There is a strong case to be made for maintain- 
ing the division of Chinese law into two categories for the purpose of 
scientific research: (1) Communist Chinese law and (2) non-Communist 
Chinese law, as Fu-shun Lir did in his annotated bibliography, Chinese 
Law: Past and Present: The importance of the latter has recently been 
recognized, for example, by Professor Henry McAleavy of the School of 
Oriental and African Studies, University of London, who, in his survey of 
Chinese law in the volume entitled: An Introduction to Legal Systems,? 
stated in his conclusion: “Cverseas, the Nationalist codes are to a far 
greater extent the effective law of Formosa than they ever were of mainland 
China. More important still in matters of the family is the influence of 
the old customary law in Hong Kong and among the Chinese in Southeast 
Asia.” (P. 129.) 

YUEN-LI LIANG 


1 Published by the East Asian Institute, Columbia University, New York. 
2 Edited by J. D. Derrett. Publ.shed in 1968. 
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The Multinational Corporation in the World Economy. Direct Investment 
in Perspective. Edited by Sidney E. Rolfe and Walter Damm. For the 
Atlantic Institute.’ New York, Washington and London: Praeger Pub- 
lishers, 1970. pp. xxx, 167. $10.00. 


Papers for a conference sponsored by the Atlantic Institute in May, 
1969, have been edited and published along with a summary of discussions 
and recommendations. The papers are on the subject of direct foreign 
investment, but the discussion turned somewhat to the multinational cor- 
poration. No paper shows a clear understanding of the difference between 
problems of direct investment and those related to the multinational cor- 
poration. The book is mistitled; it concerns the standard, long-discussed 
problems of foreign direct investment, especially the long-standing prob- 
lems of antitrust; little is said of the new legal problems facing the multi- 
national corporation. 

Being a collection of conference papers, one does not expect nor find 
new contributions to the literature. Rather, the separate papers describe 
the present situation as a background to discussion. They include a re- . 
view by Sidney Rolfe of the magnitude and location of foreign investment, 
by country and company, with a few comments on the consequences of, 
and national responses to, foreign investment. Walter Damm reviews the 
magnitude of, and obstacles to, direct investment in the United States by 
foreign companies, without assessing the impact of the investment or 
whether the obstacles should be removed; he concludes that “Governments 
should abandon their mistrust of direct investment abroad which is looked 
upon less favorably than exports,” but he does not analyze why they 
should. 

The remaining four papers include discussions of legal problems and 
governmental attitudes: J. J. A. Ellis writes on “Legal Aspects of European 
Direct Investment in the United States,” mostly focusing on antitrust prob- 
lems, but also mentioning the insecurity of joint ventures under the law 
and the problems of Securities Exchange legislation. Richard W. McLaren 
provides a short (four-page) reply from the viewpoint of the Justice De- 
partment. Rainer Hellmann provides some statistics on “U. S. Direct In- 
vestment in Europe” and comments on the attitudes of governments to 
take-overs, joint ventures, and new establishments. Thomas L. Powrie 
gives his attention to investment in Canada; after a statistical presentation, 
he reviews the performance of foreign-controlled firms as to use of na- 
tionals in senior management positions, autonomy of subsidiaries, export 
permission, research and development, financial policies and efficiency; he 
also comes back to the antitrust problem. These four papers could have 
been written some years ago—save fcr the statistical data—since the legal 
problems discussed have not changed for over a decade. There is no dis- 
cussion of the legal problems peculiar to the multinational corporation. 

The conference concluded with a ssries of recommendations: additional 
information should be provided by international companies on their op- 
erations in host countries; codes of investment should be agreed upon by 
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both governments and corporations; capital markets should be freed or, 
in the case of the Euro-dollar market, remain free, with self-policing by 
participants to avoid the necessity of regulation. Investment in the United 
States by foreign companies should be facilitated; visa regulations should 
be eased; antitrust insecurity should be diminished; tax regulations should 
eliminete discrimination; the Interest Equalization Tax should be removed; 
and U. S. banking law should be relaxed to permit foreigners to set up 
banks. European governments should eliminate barriers to transnational 
mergers within Europe. Parent governments should not discriminate in 
taxation against international investment. 

Suck recommendations have been made before; the Atlantic Institute is 
following up some of them by helping to prepare appropriate documenta- 
tion. Others appear to disregard the fundamental basis of the obstacle or 
attitude criticized and are, therefore, unlikely to be accepted. For example, 
Japan is exhorted to accept Western concepts of government-business re- 
lations and join in a “code of good behavior for governments.” The Cana- 
dian fears of the American threat to sovereignty were dismissed by the 
conferees as “illogical,” as was the distinction made by governments be- 
tween “new investment” and “takeovers.” But fears are, by definition, 
irrational, arising from uncertainty and lack of knowledge of the intentions 
of othars. The responsibility for removal does not rest wholly with the 
ones who fear. 

The conference papers will give to the neophyte an introduction to some 
of the problems facing foreign investment; they hardly scratch the surface 
on the rôle of the “multinational corporation in the world economy.” Bet- 
ter introductions for the lawver will be found elsewhere. 

J. N. BEHRMAN 


Jahrbuch für Internationales Recht. Vol. XIV, 1969. Edited by Eberhard 
Menzel. Göttingen: Vandenhoek & Ruprecht, 1969. pp. 645. Appen- 
dices. 


Founded by Rudolf Laun and Hermann von Mangoldt, the Jahrbuch fiir 
Internationales Recht is still compiled under the supervision of Rudolf 
Laun, now together with Egmont Zechlin of Hamburg, and the Institute 
for International Law of tke University of Kiel. Part I contains eleven 
articles. The first, by Professor Menzel of Kiel, is an analysis of the North 
Sea Continental Shelf cases decided by the International Court of Justice 
on February 20, 1969. The article retells, with new material and insight 
into the German case, the fects and arguments of all parties. The last few 
pages summarize the implications of the decision for the North Sea region, 
for continental shelf doctrine, and for the law pertinent to seabed ex- 
ploitazion generally. The article is 87 pages long, including maps, and 
is by far the longest piece in the book. 

Fol:owing Professor Menzel’s piece is an article by Professor Sohn trac- 
ing the development of international co-operation (or lack of co-operation) 
to deal with conflicting possible claims to exploitation rights in the seabed 
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beyond the continental shelf. Annexed to the article is a draft treaty pro- 
posed by Senator Claiborne Pell of Rhode Island on March 5, 1968, and 
apparently not currently being seriously considered by anybody. The 
article, not surprisingly, is thorough, interesting, and perhaps will be help- 
ful in persuading states of the urgent need to grapple with the conflicting 
claims before they lead to serious tensions. 

The next two articles, by Professor Seidl-Hohenveldern and Dr. Hans-R. 
Krämer, concern the European Common Market. Professor Seid!l-Hohen- 
veldern examines the international status of Austria, its obligations under 
the European Free Trade Area arrangement and the GATT, and its nego- 
tiations with the Common Market. Dr. Krämers article concerns the im- 
pact of the Common Market on the foreign trade of East Germany. The 
article focuses on trade statistics but brings to light many interesting im- 
plications of West Germany’s feeling that it belongs to both the European 
Common Market and an “intra-German” [innerdeutschen] trading area. 

Professor Bert A. Réling’s short article asks whether legal prohibitions 
on war make sense. He divides war into Clausewitz-war, i.e., war as a 
conscious policy decision, and. Tolstoy-war, i.e. war as the expression of 
historical and cultural forces of a whole people, which then finds a leader 
to direct it. He finds that in both cases it makes sense to forbid war as a 
legal recourse, although doubting that in either case the legal rule by itself 
can be effective to assure that no war will come. A Clausewitz-war can 
still arise out of miscalculation; a Tolstoy-war out of unresolved national 
yearnings, Professor Bart Landheer examines the world social order of co- 
existence. He finds a social order based on treaty alone to be unthinkable 
and considers the true basis for an international social order to lie in 
“morality,” by which he apparently means taking care of the weakest. His 
heart seems to be in the right place. | 

Dr. Christian Heinze’s article is a technical legal analysis of the status 
of “European Schools” established by agreement of the European Com- 
mon Market states. Dr. Bernhard Déll analyzes the legal status of the Gulf 
of Aqaba and concludes generally that Israel has a convincing case and 
that the Egyptian attempt to close the Strait of Tiran in 1967 was a breach 
of the 1949 Armistice and therefore illegal. Dr. Knut Ipsen writes about 
West German Search and Rescue arrangements and the international 
standards and recommended practices of the International Civil Aviation 
Organization concerning Search and Rescue. Niels Brandt's interesting 
article analyzes the Latin American Nuclear Free Zone Treaty of 1967. 
It seems a dispassionate summary of the current status of the treaty and the 
problems of enforcement. The last article, by Eibe Reidel, is an analysis 
of British law regulating the use of radio and television by political parties. 

Part II of the Jahrbuch contains reports on the activities of various 
international organizations in 1965 and 1966, including the International 
Court of Justice, the International Law Commission, the Council of Eu- 
rope, the Common Market, the Nordic Counsel and the Organization of 
American States. A summary of United Nations activities from mid-1961 
to mid-1967 is also included. 
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Part III contains Documents and is divided functionally into Arms Con- 
trol (documents dated 1967 and 1968); West German “Entspannungs- 
politik” (relaxation of international tensions, documents dated 1967 and 
1968); and documents from many sources concerning the continental shelf 
(dated 1958 through 1969). Part LV contains book reviews. Part V con- 
tains summaries of German treaty adhesions in 1965 and 1966 and some 
tables relating to the Convertion cn Privileges and Immunities of United 
Nations Specialized Agencies, and the status of eighteen major conven- 
tions relating to the law of the sea and fisheries of particular interest to 
Western Europe. . 

ALFRED P. RUBIN 


BRIEFER NOTICES 


Fact-Finding in the Maintenance of International Peace. By William I. 
Shore. (Dobbs Ferry, N. Y.: Oceana Publications, 1970. pp. 183. Index. 
$15.00.) This is an historical survey, weighted on the technical side, of 
fact-finding procedures and machinery which have been developed and 
sometimes used since the turn of the century to assist in the peaceful 
settlement of international disputes or conflicts. Mr. Shore starts with the 
contributions to this process of the Hague Conferences of 1899 and 1907 
and of Secretary of State William Jennings Bryars “cooling off” treaties 
of the period 1913-1914, with special reference to provision for “indepen- 
dent international commissicns of inquiry” which would be available to 
states involved in a dispute. Though a number of bilateral treaties em- 
bodying such features were regotizted before World War I, and a number 
of post-World War I treaties cornbined such features with conciliation 
provisions, the “score for implementation of fact-finding provisions in 
treaties is rather low.” Mr. Shore shows how more effective use of fact- 
finding has been made on a regional basis, especially by the inter-American 
system. He then analyzes and compares the substantial record of fact- 
finding or investigatory initiatives taken by the League of Nations and 
the United Nations. 

The record shows, of course, that effective investigation (especially 
where on-the-spot inquiry is needed) is ora hampered and some- 
times blocked. States continue to invoke the doctrine of sovereign equality 
and independence, as well as Article 2(7) of the U.N. Charter, when they 
feel that international inquiry threatens interference in sensitive areas of 
national life or invasion of tie area of “domestic jurisdiction.” Mr. Shore 
stresses how investigations by international organizations and the reports 
and recommendations which come out of such investigations have tended 
to blend the functions of pacific settlement and of collective action and 
responsibility for the maintenance of international peace and security. 

Despite the recognized obstacles to further progress along these lines, 
the author is cautiously optimistic that nations will increasingly recognize 
their common interest in the improvement and ready availability of “im- 
partial fact-finding machinerv.” 

This is a useful, well-documented contribution from a technical and 
legal point of view toward understanding the evolution of both concepts 
and practice in this area o? international affairs, There is an excellent 
bibliography, and several key documents of Hague Conference or U.N. 


origin are appended. 
PP Purr A. MANGANO 
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Die Vélkerrechisgrundlagen der Modernen Friedensordnung. Teil I: 
Geschichtliche Entwicklung. Teil Il: Gegenwértiger Stand-Zukunftsfragen. 
By Kurt Rabl. (Göttingen: Dieterichsche Universitits-Buchdruckerei W. 
Fr. Kaestner, 1967, 1969. pp. 132, N, The two parts of the present vol- 
ume were originally published separately but both bear on the same theme: 
the gradual extension, as the author claims, of international law into what 
prior to World War I was exclusively the sphere of international power poli- 
tics, and the concomitant change in our conceptions of international law and 
international peace. Basic rights of the individual person (human rights) 
and of collective groups (right of self-determination), conceived in earlier 
times to be founded on natural Jaw and at best, in some cases, on munici- 
pal law, tend to be incorporated to an ever greater extent into positive 
international law. Accordingly, we are, as the author maintains, no longer 
content with recognizing as peace the ordering of international relations 
on the basis of the fluctuating power constellations (Machtfriede), but 
are increasingly inclined to consider as peace only a just order protecting 
those fundamental individual and collective rights (Rechtsfriede). Thus 
stated briefly, the thesis of the author appears to be inspired by unwar- 
ranted optimism. ‘Traces of this hopefulness can indeed be discovered 
throughout the treatise. This is not to suggest, however, that the author 
is blind to contradictory currents in twentieth-century history, and, most 
importantly, to the contradictory interpretations of the new notions of 
international law and peace. In fact, the description of the tendency of 
the United Nations to subordinate considerations of law and justice to 
those of peace is one of the highlights in the author's analysis. The com- 
parison between the concept of “peaceful coexistence” and the principles 
of Article 2 of the United Nations Charter is equally pertinent. Rabl’s 
main thesis also seems to be open to the objection that the incorporation 
into positive law of human rights and the right of self-determination is 
less far advanced than he assumes. But again the careful reader will find 
sufficient qualifications of the contention to placate him. With all his 
indulgence in occasional overstatements and oversimplifications, the au- 
thor has succeeded in writing a significant book. The vastness of the 
material documenting the history of international law and politics during 
the last half-century and his familiarity with contemporary literature of 
international law, German, Anglo-American, and Russian, are truly im- 
pressive. The book can be recommended to the students of international 
law, international organization, and international relations. Its merits far 
outweigh the few factual errors that have crept into the text. 

Erich Hua 


The New International Actors: The United Nations and the European 
Economic Community. Edited by Carol Ann Cosgrove and Kenneth J. 
Twitchett. (London: Macmillan; New York: St. Martin’s Press, 1970. pp. 
272. Select Bibliography. Index. $7.50, cloth; $2.50, paper.) One of a 
series of readings on international politics, this volume, with its somewhat 
extravagant title (only two of today’s non-state actors are dealt with), 
collects twelve articles known to most students of international organiza- 
tion. Among the authors are Max EBeloff, Inis L. Claude, J.-B. Duroselle, 
Geoffrey Goodwin, Ernst B. Haas, and David Mitrany. Topics dealt with 
include functionalism, regionalism, the management of power in the United 
Nations, De Gaulle’s and Monnet’s concepts of Europe, and political power 
and pressure groups in the E.E.C. By bringing these articles together in 
a single volume, the editors have produced a useful supplementary text- 
book for international organization courses. 
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An Introduction and four chapters are contributed by the editors. The 
first chapter, entitled “Theories of International Institutional Co-operation,” 
is a disappointing 24-page summary of the articles by Beloff, Goodwin, 
Haas, and Mitrany. One might have expected the presentation of a 
panorama of thought about international organization, particularly after 
a lead sentence about “considerable controversy” about rôles and objec- 
tives. But the brevity of what follows means either that there is a poverty 
of thought about international institutional co-operation or, more likely, 
that part of the introduction got detached from its mooring. 

The editors’ other chapters are useful reviews of developments affecting 
the United Nations and the E.E.C. They make use of and help to set 
in perspective the other articles in this collection. 

WestEy L. GOULD 


L’Application des Traités Self-Executing en Droit Américain. By Jean 
Russotto. (Thèse de licence et de doctorat présentée à la Faculté de 
Droit de Université de Lausanne. Montreux: Imprimerie Ganguin et 
Laubscher S.A., 1969. pp. 199. Table of Cases.) Fresh perspective on 
a problem of our law may sometimes be gained by viewing it through 
the eyes of a colleague of che civil law. This Swiss doctoral thesis on 
the enforcement of self-executing treaties in American law considers the 
distinctions between treaty Drovisions which are self-executing and those 
which are not. Within limi-ed compass Mr. Russotto surveys this aspect 
of our treaty law from its or-gins at the end of the colonial period and the 
adoption of the Constitution with its Article VI, Clause 2, through the 
impact of the Charter of the United Nations. 

Part one deals generally with the effect of treaties and executive agree- 
ments in our Federal system. Part two considers the decisional distinc- 
tions between self-executing and non-self-executing treaties, beginning, of 
course, with Foster v. Neilson... The doctrine is then traced through our 
commercial, liquor, extradition and industrial property treaties, ending 
with an exposition of the effect of our adherence to the U.N. Charter with 
its Articles 55 and 56 and the Fujii case.2 In the third part the author 
suggests a definition: 


A provision of a treaty is self-executing when by its own terms and 
without any supplementary measure it can be applied by a judicial 
or executive authority. 


As a criterion of autonomy, a provision must be precise and detailed. 

It may come as a surprise to be told that one cannot properly speak of 
self-executing treaties, but only of self-executing rules or provisions of 
treaties, and that in spite of Article VI, Clause 2, a treaty is not really 
the “supreme law of the land” unless it is self-executing. Judicial opinions 
have shown little scholarly analysis of the problems of self-executing 
treaties, and there has been practically no development of the doctrine 
since Foster v. Neilson in 1829. Mr. Russotto handles his American legal 
materials well. He discusses or cites 224 cases, and includes a bibliography 
of over 200 treatises and articles. For anyone reading French this book 
is a good place to begin a study of this little-explored aspect of our Con- 


stitutional and treaty law. 
Harry LeRoy Jones 


12 Peters 253 (1829). 
2917 Pac. 2d 481 (1950); 242 ibid. 617 (1952); 44 AJ.LL. 590 (1950); 46 ibid. 


559 (1952). 
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The Civil Law Tradition. An Introduction to the Legal Systems of 
Western Europe and Latin America. By John Henry Merryman. (Stan- 
ford, Calif.: Stanford University Press, 1969. pp. xiii, 172. Index. $6.50, 
cloth; $2.45, paper.) Whether by necessity or choice, international lawyers 
frequently become comparative lawyers. The tools and resources en- 
countered in the two disciplines are not the same, however. Much trauma 
can be experienced by international law scholars who seek to resolve com- 
parative law problems without adequate background in the foreign law 
systems they encounter. 

In this brief notice justice cannot be given to the benefits of this book 
for the international Jaw scholar or practitioner. In his perceptive and 
sane survey of civil law doctrines and institutions, Professor Merryman 
has provided an ideal starting point for international lawyers seeking an 
understanding of a number of foreign legal systems. The essential ele- 
ments of the nature, foundations, Beds organs, and techniques of 
the civil law are described in this book with accuracy and balance. More 
detailed descriptions of civil law institutions and norms in Western Euro- 
pean and Latin American countries can be obtained from more elaborate 
treatises. But for initial insights into the nature of civil law systems the 
Merryman handbook is an admirable beginning scurce. 

In connection with the international lawyers search for “general prin- 
ciples of law” under Article 38 of the Statute of the International Court 
of Justice, the Merryman text provides a number of interesting insights 
into American law as compared with comparable principles in civil law 
systems stemming from the Roman law, on which much traditional inter- 
national law is based. The introduction provided by this book thus con- 
stitutes another important step toward giving breadth and depth to inter- 
national lawyers perception of the content of such “general principles,” 
for which the members of the international community search so painfully 
in inter-state transactions. 

Beyond such direct benefits, The Civil Law Tradition can provide initial 
guidance helpful in the analysis of conceptual differences arising out of 
international disputes and in efforts to harmonize national laws and in- 
stitutions between common law and civil law patterns. Much change is 
needed in many of these systems. But understanding should precede 
innovation, and comparative study of exemplars of the civil and common 
law systems should be a necessary pay step. The Merryman study 
provides perspectives for such a task. 

Homer G. ANGELO 


The Abolition of the Brazilian Slave Trade: Britain, Brazil and the Slave 
Trade Question, 1807-1869. By Leslie Bethell. (Cambridge Latin Ameri- 
can Studies, No. 6. London and New York: Cambridge University Press, 
1970. pp. xvi, 425. Bibliography. Index. $13.50.) The abolition of 
the Transatlantic slave trade may have some current relevance to the sup- 
pression of the drug traffic. It was realized long before the slave trade 
was finally put down that paying indemnities was not a cure and that 
more intensive diplomatic efforts, threats and use of force were required. 
Humanitarian efforts in favor of suppression had to overcome the real 
or imagined continuing need of planters for cheap slave labor as well as 
the entrenched economic power of the slave traders. 

Over the six decades under discussion the abolitionists in Britain kept 
up their unrelenting pressure on British politicians of all persuasions to 
bring the slave traffic to an end. Though humanitarian voices were by 
no means silent in Brazil, other factors contributing to abolition were 
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dominent on that side. Some of those opposing the slave trade feared 
the consequences of further unbalancing of the Brazilian population and 
the violence that further importation of slaves might produce. But long 
before the game was won, it was apparent to the Brazilians that the great 
profits in slaving were being mads by foreigners and not by Brazilians; 
hence a patriotic argument could be advanced in favor of suppression. 
In Britain strong economic factors made for a hard line as well as a 
softer one. The British sought to protect West Indian produce from the 
competition of slave-produced commodities. But at the same time British 
manufacturers needed the Brazilian outlet for their goods, which a too 
rigorous diplomatic policy might spoil. The diplomatic pressure for ter- 
minatirg the slave trade also had the untoward result of encouraging a 
build-up in the trade against the day when a suppression might actually 
come. On the other hand, the glut in the Brazilian slave market brought 
on by intensification of the trade also contributed ultimately to suppression. 

Directing her efforts primarily toward Spain and Portugal, England be- 
gan to deal with the South Atlantic slave trade problem early in the first 
decade of the 19th century. But it was not until 1826 that Brazil first 
came to terms as part of the price of British recognition of Brazilian inde- 
pendence. Though little was made of it at the time, the treaty contained 
a provision that once the treaty became effective in 1830, the slave trade 
“shall ke deemed and treated. as piracy.” The meaning of this phrase was 
never agreed upon by the parties. The British insisted (and subsequent 
legislat-on carried this view into force) that British Vice Admiralty courts 
might condemn slaving vessels unilaterally. On the other hand, the 
Brazilians took the view that only Brazilian courts or bilateral commis- 
sions might exercise that authority and then only within the strict con- 
fines of treaty provisions. Pursuant to an Act of Parliament of 1839 the 
British Navy began to interv2ne extensively in the slave trade, and large 
numbers of Brazilian slaving vessels were condemned by the British courts 
during the “40s. It was not until this British intervention had actually 
taken place and further Brit:sh intervention was feared on the Brazilian 
coast that the Brazilians enacted their anti-slave trade bill of 1850. Once 
the Brazilians joined in co-orerating with the British, the slave trade was 
almost immediately extinguished. But for the dedication of the British 
abolitionists to their cause, sustained British pressures could not have been 
maintained on France, Spain, Portugal, the United States and finally on 
Brazil for such a very long period and to such good effect. 


J. W. McKnicrr 


International Legislation. A Collection of the Texts of Multipartite 
International Instruments of General Interest, beginning with the Covenant 
of the League of Nations. Edited by Manley O. Hudson. (Volume I: 1919- 
1921, Nos. 1-64. pp. cxviii, 78€. Volume IT: 1922-1924, Nos. 65-133. pp. xx, 
787-1544. (Carnegie Endowment for International Peace Publication, 
1931.) Reprint. Dobbs Ferry, N. Y.: Oceana Publications, 1970. $50.00 
a volume: $400.00 the set of 9 volumes.) It is with the greatest pleasure 
that the Journnan takes note of the reprinting for the first time of Manley 
Hudson's International Legis‘ation, of which the late James W. Garner 
stated, in his review of the Hirst four volumes, that “It may be doubted 
whether among all the publications of the Carnegie Endowment for Inter- 
national Peace, there is any one which is likely to be more frequently 
used and which will be mor generally helpful to those whose interests 
or professions lie in the fielc of international law.” The publication of 
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this useful collection was initiated by the Division of International Law 
of the Carnegie Endowment in 1931, and was continued over a period of 
nearly twenty years, World War II having interrupted work on the series. 
The last two volumes appeared in 1949 and 1950, and were reviewed in 
this JournaL by Lester Woolsey, who stated that “The whole series is an 
outstanding contribution to treaty law and it is earnestly hoped that nothing 
will prevent the continuation of this series in further volumes.” Unfortu- 
nately 1950 marked the end of such activities by the Carnegie Endowment. 
The reprinting of International Legislation should serve to demonstrate to 
another generation the usefulness of such a collection. 


ELEANOR H, Finca 
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OFFICIAL DOCUMENTS 
PROTOCOL 


To AMEND THE CONVENTION FOR THE UNIFICATION OF CERTAIN RULES 
RELATING TO INTERNATIONAL CARRIAGE By AIR 
SIGNED AT WarSAW ON 12 Ocroser 1929 as AMENDED BY THE 
ProrocoL Done aT THe HAGUE on 28 SEPTEMBER 1955 


Signed at Guatemata City, Guatemala, March 8, 1971+ 
THe GOVERNMENTS UNDERSIGNED 


CONSIDERING that it is desirable to amend the Convention for the Uni- 
fication of Certain Rules Relating to International Carriage by Air signed 
at Warsaw on 12 October 1929 as amended by the Protocol done at The 
Hague on 28 September 1955, 


Havre AGREED as follows: 
CHAPTER I 


AMENDMENTS TO THE CONVENTION 


ARTICLE I 


The Convention which the provisions of the present Chapter modify is 
the Warsaw Convention as amended at The Hague in 1955, 


ARTICLE II 


Article 3 of the Convention shall be deleted and replaced by the fol- 
lowing: 


“Article 3 


1, In respect of the carriage of passengers an individual or collective 
document of carriage shall be delivered containing: 


b) if the places of departure and destination are within the territory 
of a single High Contracting Party, one or more agreed stopping places 
being within the territory of another State, an indication of at least 
one such stopping place. 


3 an indication of the places of departure and destination; 


2. Any other means which would preserve a record of the information 
indicated in a) and b) of the foregoing paragraph may be substituted for 
the delivery of the document referred to in that paragraph. 

154 Department of State Bulletin 555 (1971); 10 LL.M. 613 (1971). Signed on 
behalf of: Belgium, Brazil, Canada, Republic of China, Colombia, Costa Rica, Denmark, 
Ecuador, El Salvador, France, Federal Republic of Germany, Guatemala, Israel, Italy, 
Jamaica, Nicaragua, Switzerland, Tzinidad and Tobago, United Kingdom, United States 
and Venezuela. Open for signature until Sept. 30, 1971. 
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3. Non-compliance with the provisions of the foregoing paragraphs shall 
not affect the existence or the validity of the contract of carriage, which 
shall, none the less, be subject to the rules of this Convention including 
those relating to limitation of liability.” 


ARTICLE II] 
Article 4 of the Convention shall be deleted and replaced by the following: 


“Article 4 


1. In respect of the carriage of checked baggage, a baggage check shall 
be delivered, which, unless combined with or incorporated in a document 
of carriage which complies with the provisions of Article 3, paragraph 1, 
shall contain: 


a) an indication of the places of departure and destination; 

b) if the places of departure and destination are within the territory 
of a single High Contracting Party, one or more agreed stopping 
places being within the territory of another State, an indication of at 
least one such stopping place. 


2. Any other means which would preserve a record of the information 
indicated in a) and b) of the foregoing paragraph may be substituted for 
the delivery of the baggage check referred to in that paragraph. 

3. Non-compliance with the provisions of the foregoing paragraphs shall 
not affect the existence or the validity of the contract of carriage, which 
shall, none the less, be subject to the rules of this Convention including 
those relating to limitation of liability.” 


ARTICLE IV 


Article 17 of the Convention shall be deleted and replaced by the fol- 
lowing: 


“Article 17 


1, The carrier is liable for damage sustained in case of death or personal 
injury of a passenger upon condition only that the event which caused the 
death or injury took place on board the aircraft or in the course of any 
of the operations of embarking or disembarking. However, the carrier is 
not liable if the death or injury resulted solely from the state of health of 
the passenger. | 

2. The carrier is liable for damage sustained in case of destruction or 
loss of, or of damage to, baggage upon condition only that the event which 
caused the destruction, loss or damage took place on board the aircraft 
or in the course of any of the operations of embarking or disembarking or 
during any period within which the baggage was in charge of the carrier. 
However, the carrier is not liable if the damage resulted solely from the 
inherent defect, quality or vice of the baggage. 

3. Unless otherwise specified in this Convention the term “baggage” 
means both checked baggage and objects carried by the passenger.” 
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ARTICLE V 


In Article 18 of the Convention 
paragraphs 1 and 2 shall be deleted and replaced by the following: 


“1. The carrier is liable for damage sustained in the event of the destruc- 
tion or loss of, or of damage to, any cargo, if the occurrence which caused 
the damage so sustained took place during the carriage by air. 

2. The carriage by air within the meaning of the preceding paragraph 
comprises the period during which the cargo is in charge of the carrier, 
whether in an airport or on board an aircraft, or, in the case of a landing 
outside an airport, in any place whatsoever.” 


ARTICLE VI 


Article 20 of the Convention shall be deleted and replaced by the fol- 
lowing: 


“Article 20 


1. In the carriage of passengers and baggage the carrier shall not be 
liable for damage occasioned by delay if he proves that he and his servants 
and agents have taken all necessary measures to avoid the damage or 
that it was impossible for them to take such measures. 

2. In the carriage of cargo the carrier shall not be liable for damage 
resulting from destruction, loss, damage or delay if he proves that he and 
his servants and agents have taken all necessary measures to avoid the 
damage or that it was impossible for them to take such measures.” 


ARTICLE VII 


Article 21 of the Convention shall be deleted and replaced by the fol- 
lowing: 
“Article 21 


If the carrier proves that the damage was caused or contributed to by 
the negligence or other wrongful act or omission of the person claiming 
compensation, the carrier shall be wholly or partly exonerated from his 
liability to such person to the extent that such negligence or wrongful act 
or omission caused or contributed te the damage. When by reason of the 
death or injury of a passenger compensation is claimed by a person other 
than the passenger, the carrier shall likewise be wholly or partly exonerated 
from his liability to the extent that he proves that the damage was caused 
or contributed to by the negligence or other wrongful act or omission of 
that passenger.” 

ARTICLE VIII 


Article 22 of the Convention shall be deleted and replaced by the fol- 
lowing: 
“Article 22 


1. a) In the carriage of persons the liability of the carrier is limited to 
the sum of one million five hundred thousand francs for the aggregate of 
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the claims, however founded, in respect of damage suffered as a result 
of the death or personal injury of each passenger. Where, in accordance 
with the law of the court seised of the case, damages may be awarded in 
the form of periodic payments, the equivalent capital value of the said 
payments shall not exceed one million five hundred thousand francs. 

b) In the case of delay in the carriage of persons the liability of the 
carrier for each passenger is. limited to sixty-two thousand five hundred 
francs. 

c) In the carriage of baggage the liability of the carrier in the case of 
destruction, loss, damage or delay is limited to fifteen thousand franes for 
each passenger. 

2. a) In the carriage of cargo, the liability of the carrier is limited to 
a sum of two hundred and fifty francs per kilogramme, unless the con- 
signor has made, at the time when the package was handed over to the 
carrier, a special declaration of interest in delivery at destination and has 
paid a supplementary sum if the case so requires. In that case the carrier 
will be liable to pay a sum not exceeding the declared sum, unless he 
proves that that sum is greater than the consignor’s actual interest in 
delivery at destination. 

b) In the case of loss, damage or delay of part of the cargo, or of any 
object contained therein, the weight to be taken into consideration in de- 
termining the amount to which the carrier's liability is limited shall be 
only the total weight of the package or packages concerned. Nevertheless, 
when the loss, damage or delay of a part of the cargo, or of an object 
contained therein, affects the value of other packages covered by the 
same air waybill, the total weight of such package or packages shall also 
be taken into consideration in determining the limit of liability. 

3. a) The courts of the High Contracting Parties which are not au- 
thorized under their law to award the costs of the action, including lawyers’ 
fees, shall, in actions to which this Convention applies, have the power 
to award, in their discretion, to the claimant the whole or part of the 
costs of the action, including lawyers’ fees which the court considers 
reasonable. 

b) The costs of the action including lawyers’ fees shall be awarded in 
accordance with subparagraph a) only if the claimant gives a written 
notice to the carrier of the amount claimed including the particulars of 
the calculation of that amount and the carrier does not make, within a 
period of six months after his receipt of such notice, a written offer of 
settlement in an amount at least equal to the compensation awarded within 
the applicable limit. This period will be extended until the time of com- 
mencement of the action if that is later. 

c) The cost of the action including lawyers’ fees shall not be taken into 
account in applying the limits under this Article. _ 

4, The sums mentioned in francs in this Article and Article 42 shall be 
deemed to refer to a currency unit consisting of sixty-five and a half milli- 
grammes of gold of millesimal fineness nine hundred. These sums may 
be converted into national currencies in round figures. Conversion of the 
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sums into national currencies’ other than gold shall, in case of judicial 
proceedings, be made according to the gold Tae of such currencies at 
the dats of the judgment.” 


ARTICLE IX 


Article 24 of the Convention shall be deleted and replaced by the fol- 
lowing: 


“Article 24 


1. In the carriage of cargo, any action for damages, however founded, 
can only be brought subject to the conditions and limits set out in this 
Convention. 

2. In the carriage of passengers and baggage any action for damages, 
however founded, whether under this Convention or in contract or in tort 
or otherwise, can only be brought subject to the conditions and limits 
of liability set out in this Convention, without prejudice to the question as 
to who are the persons who have the right to bring suit and what are their 
respective rights. Such limits of liability constitute maximum limits and 
may not be exceeded whatever the circumstances which gave rise to the 
liability.” 

ARTICLE X 


Article 25 of the Convention shall be deleted and replaced by the fol- 
lowing: 


Article 25 


“The limit of liability specified in paragraph 2 of Article 22 shall not 
apply if it is proved that the damage resulted from an act or omission of 
the carrier, his servants or agents, done with intent to cause damage or 
reckless-y and with knowledge that damage would probably result; pro- 
vided that, in the case of such act or omission of a servant or agent, it is 
also proved that he was acting within the scope of his employment.” 


ARTICLE XI 


In Article 25 A of the Convention 
Parag-aphs 1 and 3 shall be deleted and replaced by the following: 


“1. If an action is brought against a servant or agent of the carrier aris- 
ing out of damage to which the Convention relates, such servant or agent, 
if he proves that he acted within the scope of his employment, shall be 
entitled to avail himself of the limits of liability which that carrier him- 
self is ertitled to invoke under this Convention. 

3. The provisions of paragraphs 1 and 2 of this Article shall not apply 
to the carriage of cargo if it is proved that the damage resulted from an 
act or omission of the servant or agent done with intent to cause damage 
or recklessly and with knowledge that damage would probably result.” 
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ARTICLE XH | 


In Article 28 of the Convention 
the present paragraph 2 shall be renumbered as paragraph 3 and a new 
paragraph 2 shall be inserted as follows: 


“2, In respect of damage resulting from the death, injury or delay of a 
passenger or the destruction, loss, damage or delay of baggage, the action 
may be brought before one of the Courts mentioned in paragraph 1 of 
this Article, or in the territory of one of the High Contracting Parties, be- 
fore the Court within the jurisdiction of which the carrier has an estab- 
lishment if the passenger has his domicile or permanent residence in the 
territory of the same High Contracting Party.” 


ArTICLE XIII 
After Article 30 of the Convention, the following Article shall be inserted: 


“Article 30 A 


Nothing in this Convention shall prejudice the question whether a person 
liable for damage in accordance with its provisions has a right of recourse 
against any other person.” 


ARTICLE XIV 
After Article 35 of the Convention, the following Article shall be inserted: 


“Article 35 A 


No provision contained in this Convention shall prevent a State from 
establishing and operating within its territory a system to supplement the 
compensation payable to claimants under the Convention in respect of 
death, or personal injury, of passengers. Such a system shall fulfill the 
following conditions: 

a) it shall not in any circumstances impose upon the carrier, his servants 
or agents, any liability in addition to that provided under this Convention; 

b} it shall not impose upon the carrier any financial or administrative 
burden other than collecting in that State contributions from passengers 
if required so to do; 

c) it shall not give rise to any discrimination between carriers with 
regard to the passengers concerned and the benefits available to the said 
passengers under the system shall be extended to them regardless of the 
carrier whose services they have used; 

d) if a passenger has contributed to the system, any person suffering 
damage as a consequence of death or personal injury of such passenger 
shall be entitled to the benefits of the system.” 
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After Article 41 of the Convention, the following Article shall be inserted: 


“Article 42 


1. Without prejudice to the provisions of Article 41, Conferences of the 
Parties to the Protocol done at Guatemala City on the eighth March 1971 
shall be convened during th2 fifth and tenth years respectively after the 
date of entry into force of the said Protocol for the purpose of reviewing 
the limit established in Article 22, paragraph 1 a) of the Convention as 
amended by that Protocol. 

2, At each of the Conferences mentioned in paragraph 1 of this Article 
the limit of liability in Article 22, paragraph 1 a) in force at the respective 
dates of these Conferences skall not be increased by an amount exceeding 
one hundred and eighty-seyen thousand five hundred francs. 

3. Subject to paragraph 2 of this Article, unless before the thirty-first 
December of the fifth and tenth years after the date of entry into force 
of the Protocol referred to m paragraph 1 of this Article the aforesaid 
Conferences decide otherwise by a two-thirds majority vote of the Parties 
present and voting, the limit of liability in Article 22, paragraph 1 a) in 
force at the respective dates of these Conferences shall on those dates be 
increased by one hundred and eighty-seven thousand five hundred francs. 

4, The applicable limit shall be that which, in accordance with the pre- 
ceding paragraphs, is in effect on the date of the event which caused the 
death or personal injury of the passenger.” 


CHAPTER II 


SCOPE OF APPLICATICN OF THE CONVENTION AS AMENDED 
ARTICLE XVI 


The Warsaw Convention as amended at The Hague in 1955 and by this 
Protocol shall apply to international carriage as defined in Article 1 of the 
Convention, provided that the places of departure and destination referred 
to in that Article are situated either in the territories of two Parties to this 
Protocol or within the territory of a single Party to this Protocol with an 
agreed stopping place in the territory of another State. 


CHAPTER HI 
FINAL CLAUSES 


ARTICLE XVII 


As between the Parties to this Protocol, the Warsaw Convention as 
amended at The Hague in 1955 and this Protocol shall be read and inter- 
preted together as one single instrument and shall be known as the Warsaw 
Convention as amended at Th2 Hague, 1955, and at Guatemala City, 1971. 
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ARTICLE XVIII 


Until the date on which this Protocol enters into force in accordance 
with the provisions of Article XX, it shall remain cpen for signature by all 
States Members of the United Nations or of any of the Specialized Agencies 
or of the International Atomic Energy Agency or Parties to the Statute of 
the International Court of Justice, and by any other State invited by the 
General Assembly of the United Nations to become a Party to this Protocol. 


ARTICLE XIX 


1. This Protocol shall be subject to ratification by the signatory States. 

2. Ratification of this Protocol by any State which is not a Party to the 
Warsaw Convention or by any State which is not a Party to the Warsaw 
Convention as amended at The Hague, 1955, shall have the effect of ac- 
cession to the Warsaw Convention as amended at The Hague, 1955, and at 
Guatemala City, 1971. 

3. The instruments of ratification shall be deposited with the Inter- 
national Civil Aviation Organization. 


ARTICLE XX 


1. This Protocol shall enter into force on the ninetieth day after the 
deposit of the thirtieth instrument of ratification on the condition, however, 
that the total international scheduled air traffic, expressed in passenger- 
kilometers, according to the statistics for the year 1970 published by the 
International Civil Aviation Organization, of the airlines of five States 
which have ratified this Protocol, represents at least 40% of the total inter- 
national scheduled air traffic of the airlines of the member States of the 
International Civil Aviation Organization in that year. If, at the time of 
deposit of the thirtieth instrument of ratification, this condition has not been 
fulfilled, the Protocol shall not come into force until the ninetieth day after 
this condition shall have been satisfied. This Protocol shall come into 
force for each State ratifying after the deposit of the last instrument of 
ratification necessary for entry into force ‘of this Protocol on the ninetieth 
day after the deposit of its instrument of ratification. 

2. As soon as this Protocol comes into force it shall be registered with 
the United Nations by the International Civil Aviation Organization. 


ARTICLE XXI 


1. After the entry into force of this Protocol it shall be open for accession 
by any State referred to in Article XVIII. 

2. Accession to this Protocol by any State which is not a Party to the 
Warsaw Convention or by any State which is not a Party to the Warsaw 
Convention as amended at The Hague, 1955, shall have the effect of acces- 
sion to the Warsaw Convention as amended at The Hague, 1955, and at 
Guatemala City, 1971. 
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3. Accession shall be effected by the deposit of an instrument of acces- 
sion with the International Civil Aviation Organization and shall take effect 
on the ninetieth day after the deposit. 


ARTICLE XXII 


1. Any Party to this Protocol may denounce the Protocol by notification 
addressed to the International Civil Aviation Organization. 

2. Denunciation shall take effect six months after the date of receipt by 
the International Civil Aviation Organization of the notification of 
denunciation. 

3. As between the Parties to this Protocol, denunciation by any of them 
of the Warsaw Convention in accordance with Article 39 thereof or of 
the Hague Protocol in accordance with Article XXIV thereof shall not be 
construed in any way as a denunciation of the Warsaw Convention as 
amended at The Hague, 1955, and at Guatemala City, 1971. 


ARTICLE XXIII 


1. Only the following reservations may be made to this Protocol:— 

a) a State whose courts are not authorized under its law to award the 
costs of the action including lawyers’ fees may at any time by a notifica- 
tion addressed to the International Civil Aviation Organization declare 
that Article 22, paragraph 3 a) shall not apply to its courts; and | 

b) a State may at any time declare by a notification addressed to the 
International Civil Aviation Organization that the Warsaw Convention as 
amended at The Hague 1955, and at Guatemala City, 1971 shall not apply 
to the carriage of persons, baggage and cargo for its military authorities 
on aircraft, registered in that State, the whole capacity of which has been 
reserved by or on behalf of such authorities. 

2. Any State having made a reservation in accordance with the preced- 
ing paragraph may at any time withdraw such reservation by notification 
to the International Civil Aviation Organization. 


ARTICLE XXIV 


The International Civil Aviation Organization shall promptly inform all 
signatory or acceding States of the date of each signature, the date of 
deposit of each instrument cf ratification or accession, the date of entry 
into force of this Protocol, and other relevant information. 


ARTICLE XXV 


As between the Parties to this Protocol which are also Parties to the 
Convention, Supplementary to the Warsaw Convention, for the Unification 
of Certain Rules Relating to International Carriage by Air Performed by a 
Person Other than the Contracting Carrier, signed at Guadalajara on 18 
September 1961 (hereinafter referred to as the “Guadalajara Convention” ) 
any reference to the “Warsaw Convention” contained in the Guadalajara 
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Convention shall include reference to the Warsaw Convention as amended 
at The Hague, 1955, and at Guatemala City, 1971, in cases where the car- 
riage under the agreement referred to in Article 1, paragraph b) of the 
Guadalajara Convention is governed by this Protocol. 


ARTICLE XXVI 


This Protocol shall remain open, until 30 September 1971, for signature 
by any State referred to in Article XVIII, at the Ministry of External Rela- 
tions of the Republic of Guatemala and thereafter, until it enters into force 
in accordance with Article XX, at the International Civil Aviation Organiza- 
tion. The Government of the Republic of Guatemala shall promptly in- 
form the International Civil Aviation Organization of any signature and 
the date thereof during the time that the Protocol shall be open for sig- 
nature in Guatemala. 


In Wrrness Waereor the undersigned Plenipotentiaries, having been 
duly authorized, have signed this Protocol. 


Done at Guatemala City on the eighth day of the month of March of 
the year One Thousand Nine Hundred and Seventy-one in three authentic 
texts in the English, French and Spanish languages. The International 
Civil Aviation Organization shall establish an authentic text of this Pro- 
tocol in the Russian language. In the case of any inconsistency, the text in 
the French language, in which language the Warsaw Convention of 12 
October 1929 was drawn up, shall prevail. 


AMERICAN CONVENTION ON HUMAN RIGHTS 
Signed at San José, Costa Rica, November 22, 1969+ 
PREAMBLE 


The American states signatory to the present Convention, 

Reaffirming their intention to consolidate in this hemisphere, within the 
framework of democratic institutions, a system of personal liberty and 
social justice based on respect for the essential rights of man; 

Recognizing that the essential rights of man are not derived from one’s 
being a national of a certain state, but are based upon attributes of the 
human personality, and that they therefore justify international protection 
in the form of a convention reinforcing or complementing the protection 
provided by the domestic law of the American states; 

Considering that these principles have been set forth in the Charter of 
the Organization of American States, in the American Declaration of the 
Rights and Duties of Man, and in the Universe! Declaration of Human 


10.A.S. Official Records OFA/Ser. K/XVI/1.1, Doc. 85, Rev. 1, Corr. 1, Jan. 7, 
1970; reproduced in 9 Int. Legal Materials 101 (1970). Signed, at the conclusion of 
the Inter-American Specialized Conference on Human Rights, held at San José Novem- 
ber 7-22, 1969, on behalf of the governments of Chile, Colombia, Costa Rica, El 
Salvador, Ecuador, Guatemala, Honduras, Nicaragua, Parama, Paraguay, Uruguay and 
Venezuela. 


680 THE AMERICAN JOURNAL OF INTERNATIONAL LAW © [Vol 65 


Rights, and that they have been reaffirmed and refined in other inter-. 
national instruments, worldwide as well as regional in scope; 

Reiterating that, in accordance with the Universal Declaration of: 
Human Rights, the ideal of Iree men enjoying freedom from fear and want 
can be achieved only if conditicns are created whereby everyone may 
enjoy his economic, social, and cultural rights, as well as his civil and 
political rights; and 

Considering that the Third Special Inter-American Conference (Buenos 
Aires, 1967) approved the incorporation into the Charter of the Organiza- 
tion itself of broader standards with respect to economic, social, and 
educational rights and resolved that an inter-American convention on 
human rights should determine the structure, competence, and procedure 
of the organs responsible for these matters, 

Have agreed upon the following: 


PART I—STATE OBLIGATIONS AND RIGHTS PROTECTED 
CHAPTER I--GENERAL OBLIGATIONS 
ARTICLE 1. Obligation to Respect Rights 


l. The States Parties to this Convention undertake to respect the rights 
and freedoms recognized herein and to ensure to all persons subject to 
their jurisdiction the free and full exercise of those rights and freedoms, 
without any discrimination fcr reasons of race, color, sex, language, religion, 
political or other opinion, nétional or social origin, economic status, birth, 
or any other social condition. 

2. For the purposes of this Convention, “person” means every human 
being. 

ARTICLE 2. Domestic Legal Effects 

Where the exercise of any of the rights or freedoms referred to in Article 
1 is not already ensured by legislative or other provisions, the States 
Parties undertake to adopt, in accordance with their constitutional processes 


and the provisions of this Convention, such legislative or other measures 
as may be necessary to give effect to those rights or freedoms. 


CHAPTER TI-—~CIVIL AND POLITICAL RIGHTS 


ArticLte 3. Right to Juridical Personality 


Every person has the right to recognition as a person before the law. 


ARTICLE 4. Right to Life 


1. Every person has the right to have his life respected. This right shall 
be protected by law, and, in general, from the moment of conception. No 
one shall be arbitrarily deprived of his life. 

2. In countries that have not abolished the death penalty, it may be 
imposed only for the most serious crimes and pursuant to a final judgment 
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rendered by a competent court and in accordance with a law establishing 
such punishment, enacted prior to the commission of the crime. The ap- 
plication of such punishment shall not be extended to crimes to which it 
does not presently apply. 

3. The death penalty shall not be reestablished in states that have 
abolished it. | 

4, In no case shall capital punishment be inflicted for political offenses 
or related common crimes. 

5. Capital punishment shall not be imposed upon persons who, at the 
time the crime was committed, were under 18 years of age or over 70 years 
of age; nor shall it be applied to pregnant women. 

6. Every person condemned to death shall have the right to apply for 
amnesty, pardon, or commutation of sentence, which may be granted in 
all cases. Capital punishment shall not be imposed while such a petition 
is pending decision by the competent authority. 


ARTICLE 5. Right to Humane Treatment 


l. Every person has the right to have his physical, mental, and moral 
integrity respected. 

2. No one shall be subjected to torture or to cruel, inhuman, or de- 
grading punishment or treatment. All persons deprived of their liberty 
shall be treated with respect for the inherent dignity of the human person. 

3. Punishment shall not be extended to any person other than the 
criminal. 

4, Accused persons shall, save in exceptional circumstances, be segre- 
gated from convicted persons, and shall be subject to separate treatment 
appropriate to their status as unconvicted persons. 

5. Minors while subject to criminal proceedings shall be separated from 
adults and brought before specialized tribunals, as speedily as possible, so 
that they may be treated in accordance with their status as minors. 

6. Punishments consisting of deprivation of liberty shall have as an essen- 
tial aim the reform and social readaptation of the prisoners. 


ARTICLE 6. Freedom from Slavery 


1. No one shall be subject to slavery or to involuntary servitude, which 
are prohibited in all their forms, as are the slave trade and traffic in women. 
2. No one shall be required to perform forced or compulsory labor. This 
provision shall not be interpreted to mean that, in those countries in which 
the penalty established for certain crimes is deprivation of liberty at forced 
labor, the carrying out of such a sentence imposed by a competent court is 
prohibited. Forced labor shall not adversely affect the dignity or the 
physical or intellectual capacity of the prisoner. 
3. For the purposes of this article the following do not constitute forced 
or compulsory labor: 
a. work or service normally required of a person imprisoned in execu- 
tion of a sentence or formal decision passed by the competent judi- 
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cial authority. Such work or service shall be carried out under the 
supervision and contral of public authorities, and any persons per- 
forming such work or service shall not be placed at the disposal of 
any private party, company, or juridical person; 

b. military service and, in countries in which conscientious objectors are 
recognized, national service that the law may provide for in lieu of 
military service; 

c. service exacted in time of danger or calamity that threatens the exist- 
ence or the well-being of the community; or 

d. work or service that forms part of normal civic obligations. 


ARTICLE 7. Right to Personal Liberty 


1. Every person has the right to personal liberty and security. 

2. No one shall be deprived of his physical liberty except for the reasons 
and under the conditions established beforehand by the constitution of 
the State Party concerned or by a law established pursuant thereto. 

3. No one shall be subject to arbitrary arrest or imprisonment. 

4. Anyone who is detained shall be informed of the reasons for his de- 
tentior: and shall be promptly notified of the charge or charges against him. 

5. Any person detained shell be brought promptly before a judge or other 
officer authorized by law to exercise judicial power and shall be entitled to 
trial within a reasonable time or to be released without prejudice to the 
continuation of the proceedings. His release may be subject to guarantees 
to assure his appearance for vial. 

6. Anyone who is deprived of his liberty shall be entitled to recourse 
to a ccmpetent court, in order that the court may decide without delay on 
the lawfulness of his arrest or detention and order his release if the arrest 
or detention is unlawful. In States Parties whose laws provide that anyone 
who believes himself to be threatened with deprivation of his liberty is 
entitled to recourse to a competent court in order that it may decide on the 
lawfulness of such threat, this remedy may not be restricted or abolished. 
The interested party or another person in his behalf is entitled to seek these 
remedies. 

7. No one shall be detained for debt. This principle shall not limit the 
orders of a competent judicial authority issued for nonfulfillment of duties 
of support. 

ARTICLE 8. Right to a Fair Trial 


1, Every person has the right to a hearing with due guarantees and 
within a reasonable time, by a competent, independent, and impartial tri- 
bunal, previously established by law, in the substantiation of any accusa- 
tion of a criminal nature made against him or for the determination of his 
rights and obligations of a civil, labor, fiscal, or any other nature. 

2. Every person accused cf a criminal offense has the right to be pre- 
sumed innocent so long as his guilt has not been proven according to 
law. During the proceedings, every person is entitled, with full equality, 
to the following minimum guarantees: 
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a. the right of the accused to be assisted without charge by a translator 
or interpreter, if he does not understand or does not speak the lan- 
guage of the tribunal or court; 

b. prior notification in detail to the accused of the charges against him; 

adequate time and means for the preparation of his defense; 

the right of the accused to defend himself personally or to be assisted 

by legal counsel of his own choosing, and to communicate freely and 

privately with his counsel; 

e. the inalienable right to be assisted by counsel provided by the state, 
paid or not as the domestic law provides, if the accused does not de- 
fend himself personally or engage his own counsel within the time 
period established by law; | 

f. the right of the defense to examine witnesses present in the court and 
to obtain the appearance, as witnesses, of experts or other persons 
who may throw light on the facts; 

g. the right not to be compelled to be a witness against himself or to 
plead guilty; and 

h. the right to appeal the judgment to a higher court. 

3. A confession of guilt by the accused shall be valid only if it is made 

without coercion of any kind. 

4, An accused person acquitted by a nonappealable judgment shall not 

be subjected to a new trial for the same cause. 

5. Criminal proceedings shall be public, except insofar as may be neces- 

sary to protect the interests of justice. 


fis H 


ARTICLE 9. Freedom from Ex Post Facto Laws 


No one shall be convicted of any act or omission that did not constitute 
a criminal offense, under the applicable law, at the time it was committed. 
A heavier penalty shall not be imposed than the one that was applicable 
at the time the criminal offense was committed. If subsequent to the 
commission of the offense the law provides for the imposition of a lighter 
punishment, the guilty person shall benefit therefrom. 


ARTICLE 10. Right to Compensation 


Every person has the right to be compensated in accordance with the 
law in the event he has been sentenced by a final judgment through a 
miscarriage of justice. 


ARTICLE ll. Right to Privacy 


l. Everyone has the right to have his honor respected and his dignity 
recognized. 

2. No one may be the object of arbitrary or abusive interference with 
his private life, his family, his home, or his correspondence, or of unlawful 
attacks on his honor or reputation. 

3. Everyone has the right to the protection of the law against such in- 
terference or attacks. 
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ARTICLE 12. Freedom of Conscience and Religion 


I. Everyone has the right to freedom of conscience and of religion. 
This right includes freedom to maintain or to change one’s religion or 
beliefs, and freedom to profess or disseminate one’s religion or beliefs 
either individually or together with others, in public or in private. 

2. No one shall be subject to restrictions that might impair his freedom 
to maintain or to change his religion or beliefs. 

3. Freedom to manifest ore’s religion and beliefs may be subject only 
to the limitations prescribed by law that are necessary to protect public 
safety, order, health, or morals, or the rights or freedoms of others. 

4, Parents or guardians, as the case may be, have the right to provide 
for the religious and moral education of their children or wards that is in 
accord with their own convictions. 


ARTICLE 13. Freedom of Thought and Expression 


1. Everyone shall have the right to freedom of thought and expression. 
This right shall include freecom tc seek, receive, and impart information 
and ideas of all kinds, regardless af frontiers, either orally, in writing, in 
print, in the form of art, or through any other medium of his choice. 

2. The exercise of the rigat provided for in the foregoing paragraph 
shall not be subject to prior censorship but shall be subject to subsequent 
imposition of liability, which shall be expressly established by law to the 
extent necessary in order to ensure: 

a. respect for the rights or reputations of others; or 

b. the protection of national security, public order, or public health or 

morals. 

3. The right of expression may not be restricted by indirect methods or 
means, such as the abuse of government or private controls over newsprint, 
radio broadcasting frequencies, or equipment used in the dissemination of 
information, or by any other means tending to impede the communication 
and circulation of ideas and opinions. 

4, Notwithstanding the prcvisions of paragraph 2 above, public enter- 
tainments may be subject by law to prior censorship for the sole purpose 
of regulating access to them for the moral protection of childhood and 
adolescence. 

5. Any propaganda for wer and any advocacy of national, racial, or 
religious hatred that constitute incitements to lawless violence or to any 
other similar illegal action against any person or group of persons on any 
grounds including those of race, color, religion, language, or national 
origin shall be considered as affenses punishable by law. 


ARTICLE 14, Right of Reply 


1. Anyone injured by inaccurate or offensive statements or ideas dis- 
seminated to the public in general by a legally regulated medium of com- 
munication has the right to reply or make a correction using the same 
communications outlet, under such conditions as the law may establish. 
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2, The correction or reply shall not in any case remit other legal lia- 
bilities that may have been incurred. 

3. For the effective protection of honor and reputation, every publisher, 
and every newspaper, motion picture, radio, and television company, shall 
have a person responsible, who is not protected by immunities or special 
privileges. 


ARTICLE 15. Right of Assembly 


The right of peaceful assembly, without arms, is recognized. No restric- 
tions may be placed on the exercise of this right other than those imposed 
in conformity with the law and necessary in a democratic society in the 
interest of national security, public safety, or public order, or to protect 
public health or morals or the rights or freedoms of others. 


ARTICLE 16. Freedom of Association 


l. Everyone has the right to associate freely for ideological, religious, 
political, economic, labor, social, cultural, sports, or other purposes. 

2. The exercise of this right shall be subject only to such restrictions 
established by law as may be necessary in a democratic society, in the in- 
terest of national security, public safety, or public order, or to protect 
public health or morals or the rights ard freedoms of others. 

3. The provisions of this article do not bar the imposition of legal re- 
strictions, including even deprivation of the exercise of the right of asso- 
ciation, on members of the armed forces and the police. 


ARTICLE 17. Rights of the Family 


1. The family is the natural and fundamental group unit of society and 
is entitled to protection by society and the state. 

2. The right of men and women of marriageable age to marry and to 
raise a family shall be recognized, if they meet the conditions required by 
domestic laws, insofar as such conditions do not affect the principle of 
nondiscrimination established in this Convention. 

3. No marriage shall be entered into without the free and full consent 
of the intending spouses. 

4, The States Parties shall take appropriate steps to ensure the equality 
of rights and the adequate balancing of responsibilities of the spouses as 
to marriage, during marriage, and in the event of its dissolution. In case 
of dissolution, provision shall be made for the necessary protection of any 
children solely on the basis of their own best interests. 

5. The law shall recognize equal rights for children born out of wedlock 
and those born in wedlock. 


ARTICLE 18. Right to a Name 


Every person has the right to a given name and to the surnames of his 
parents or that of one of them. The law shall regulate the manner in 
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which this right shall be ensured for all, by the use of assumed names if 


necessary. 
ARTICLE 19. Rights of the Child 


Every minor child has the right to the measures of protection required 
by his condition as a minor on the part of his family, society, and the state. 


ARTICLE 20. Right to Nationality 


l. Every person has the right to a nationality. 
2. Every person has the right to the nationality of the state in whose 
territory he was born if he does not have the right to any other nationality. 
3. No one shall be arbitrarily deprived of his nationality or of the right 
to change it. 
ARTICLE 21. Right to Property 


l. Everyone has the right to the use and enjoyment of his property. The 
law may subordinate such use and enjoyment to the interest of society. 

2. No one shall be deprived of his property except upon payment of just 
compensation, for reasons of public utility or social interest, and in the 
cases and according to the forms established by lawy. 

3. Usury and any other form of exploitation of man by man shall be 
prohibited by law. 


ARTICLE 22, Freedom of Movement and Residence 


1. Every person lawfully in the territory of a State Party has the right 
to move about in it and to reside in it subject to the provisions of the law. 

2. Every person has the right to leave any country freely, including his 
own. 

3. Tae exercise of the foregoing rights may be restricted only pursuant 
to a law to the extent necessary in a democratic society to prevent crime or 
to pro-ect national security, public safety, public order, public morals, 
public health, or the rights cr freedoms of others. 

4, Tae exercise of the rights recognized in paragraph 1 may also be re- 
stricted by law in designated zones for reasons of public interest. 

5. No one can be expelled from the territory of the state of which he 
is a national or be deprived of the right to enter it. 

6. An alien lawfully in tke territory of a State Party to this Convention 
may be expelled from it only pursuant to a decision reached in accordance 
with law. 

7. Every person has the right to seek and be granted asylum in a for- 
eign territory, in accordance with the legislation of the state and interna- 
tional conventions, in the event he is being pursued for political offenses or 
related common crimes, 

8. In no case may an alien be deported or returned to a country, re- 
gardless of whether or not it is his country of origin, if in that country his 
right to life or personal freedom is in danger of being violated because of 
his race, nationality, religion, social status, or political opinions. 

9. The collective expulsion of aliens is prohibited. 
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ARTICLE 23. Right to Participate in Government 


1. Every citizen shall enjoy the following rights and opportunities: 

a. to take part in the conduct of public affairs, directly or through 
freely chosen representatives; 

b. to vote and to be elected in genuine periodic elections, which shall 
be by universal and equal suffrage and by secret ballot that guarantees 
the free expression of the will of the voters; and = 

c. to have access, under general conditions of equality, to the public 
service of his country. 

2, The law may regulate the exercise of the rights and opportunities re- 
ferred to in the preceding paragraph only on the basis of age, nationality, 
residence, language, education, civil end mental capacity, or sentencing by 
a competent court in criminal proceedings. 


ARTICLE 24, Right to Equal Protection 


All persons are equal before the law. Consequently, they are entitled, 
without discrimination, to equal protection of the law. 


ARTICLE 25. Right to Judicial Protection 


1. Everyone has the right to simple and prompt recourse, or any other 
effective recourse, to a competent ccurt or tribunal for protection against 
acts that violate his fundamental rights recognized by the constitution or 
laws of the state concerned or by this Convention, even though such viola- 
tion may have been committed by versons acting in the course of their 
official duties. 

: The States Parties undertake: 

. to ensure that any person claiming such remedy shall have his rights 
” dated by the competent authority provided for by the legal 
system of the state; 

b. to develop the possibilities of judicial remedy; and 

c. to ensure that the competent authorities shall enforce such remedies 

when granted. 


CHAPTER UI-—-ECONOMIC, SOCIAL, AND CULTURAL RIGHTS 
ARTICLE 26. Progressive Development 


The States Parties undertake to adopt measures, both internally and 
through international cooperation, especially those of an economic and 
technical nature, with a view to achieving progressively, by legislation or 
other appropriate means, the full realization of the rights implicit in the 
economic, social, educational, scientific, and cultural standards set forth in 
the Charter of the Organization of American States as amended by the 
Protocol of Buenos Aires. 
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CHAPTER IV--SUSPENSION OF GUARANTEES, INTERPRETATION, 
AND APPLICATION 


ARTICLE 27. Suspension of Guarantees 


1. In time of war, public danger, or other emergency that threatens the 
independence or security of a State Party, it may take measures derogating 
from its obligations under the present Convention to the extent and for the 
period of time strictly required by the exigencies af the situation, provided 
that such measures are not inconsistent with its other obligations under 
international law and do not involve discrimination on the ground of race, 
color, sex, language, religion, cr social origin. 

2. Tne foregoing provision does not authorize any suspension of the 
following articles: Article 3 (Right to Juridical Personality), Article 4 
(Right to Life), Article 5 (Right to Humane Treatment), Article 6 ( Free- 
dom from Slavery), Article 9 (Freedom from Ex Post Facto Laws), Article 
12 (Freedom of Conscience and Religion), Article 17 (Rights of the Fam- 
ily), Article 18 (Right to a Name), Article 19 (Rights of the Child), Ar- 
ticle 20 (Right to Nationality), and Article 23 (Right to Participate in 
Goverrment), or of the judicial guarantees essential for the protection 
of suck rights. 

3. Any State Party availirg itself of the right of suspension shall im- 
mediately inform the other States Parties, through the Secretary General 
of the Organization of American States, of the provisions the application 
of which it has suspended, the reasons that gave rise to the suspension, and 
the date set for the termination of such suspension. 


Articie 28. Federal Clause 


J. Where a State Party is constituted as a federal state, the national 
government of such State Perty shall implement all the provisions of the 
Convention over whose subject matter it exercises legislative and judicial 
jurisdiction. 

2. With respect to the provisions over whose subject matter the con- 
stituen: units of the federal state have jurisdiction, the national government 
shall iramediately take suitable measures, in accordance with its constitu- 
tion and its laws, to the end chat the competent authorities of the constitu- 
ent units may adopt appropriate provisions for the fulfillment of this Con- 
ventior. 

3. Whenever two or more States Parties agree to form a federation or 
other type of association the, shall take care that the resulting federal or 
other compact contains the provisions necessary for continuing and render- 
ing effactive the standards of this Convention in the new state that is 
organized. 


ARTICLE 29, Restrictions Regarding Interpretation 


No provision of this Convention shall be interpreted as: 
a. permitting any State Party, group, or person to suppress the enjoy- 
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ment or exercise of the rights and freedoms recognized in this Con- 
vention or to restrict them to a greater extent than is provided for 
herein; 

b. restricting the enjoyment or exercise of any right or freedom recog- 
nized by virtue of the laws of any State Party or by virtue of another 

_ convention to which one of the said states is a party; 

c, precluding other rights or guarantees that are inherent in the hu- 
man personality or derived from representative democracy as a form 
of government; or 

d. excluding or limiting the effect that the American Declaration of 
the Rights and Duties of Man and other international acts of the 
same nature may have. 


ARTICLE 30. Scope of Restrictions 


The restrictions that, pursuant to this Convention, may be placed on the 
enjoyment or exercise of the rights or freedoms recognized herein may 
not be applied except in accordance with laws enacted for reasons of gen- 
eral interest and in accordance with the purpose for which such restrictions 
have been established. 


ARTICLE 31. Recognition of Other Rights 


Other rights and freedoms recognized in accordance with the procedures 
established in Articles 76 and 77 may be included in the system of protec- 
tion of this Convention. 


CHAPTER V-——PERSONAL RESPONSIBILITIES 
ARTICLE 32, Relationship between Duties and Rights 


1, Every person has responsibilities to his family, his community, and 
mankind. 

2. The rights of each person are limited by the rights of others, by the 
security of all, and by the just demands of the general welfare, in a demo- 
cratic society. 


PART II—MEANS OF PROTECTION 


CHAPTER VI—COMPETENT ORGANS 
ARTICLE 33 


The following organs shall have competence with respect to matters re- 
lating to the fulfillment of the commitments made by the States Parties to 
this Convention: 

a. the Inter-American Commission on Human Rights, referred to as 

“The Commission”; and 
b. the Inter-American Court of Human Rights, referred to as “The Court.” 
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CHAPTER VII-—-INTER-AMERICAN COMMISSION ON HUMAN RIGHTS 
Section 1. Organization 
ARTICLE 34 


The Inter-American Commission on Human Rights shall be composed of 
seven members, who shall be persons of high moral character and recog- 
nized competence in the field of human rights. 


ARTICLE 35 


The Commission shall repr2sent all the member countries of the Organi- 
zation of American States. 


ARTICLE 36 


1, The members of the Commission shall be elected in a personal ca- 
pacity by the General Assembly of the Organization from a list of candi- 
dates proposed by the governments of the member states. 

2. Each of those governments may propose up to three candidates, who 
may be nationals of the states proposing them or of any other member 
state of the Organization of American States. When a slate of three is 
proposed, at least one of the zandidates shall be a national of a state other 
than the one proposing the slete. 


ARTICLE 37 


1, The members of the Commission shall be elected for a term of four 
years and may be reelected only once, but the terms of three of the mem- 
bers chosen in the first election shall expire at the end of two years. Im- 
mediately following that election the General Assembly shall determine 
the names of those three members by lot. 

2. No two nationals of the same state may be members of the Commis- 
sion. 


ARTICLE 38 


Vacancies that may occur on the Commission for reasons other than the 
normal expiration of a term shall be filled by the Permanent Council of the 
Organization in accordance with the provisions of the Statute of the Com- 
mission. 

ARTICLE 39 


The Commission shall prepare its Statute, which it shall submit to the 
General Assembly for approvel. It shall establish its own Regulations. 


ARTICLE 40 


Secretariat services for the Commission shall be furnished by the appro- 
priate specialized unit of the General Secretariat of the Organization. This 
unit shall be provided with the resources required to accomplish the tasks 
assigned to it by the Commiss:on. 
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Section 2. Functions 
ARTICLE 41 


The main functions of the Commission shall be to promote respect for 
and defense of human rights. In the exercise of its mandate, it shall have 
the following functions and powers: 

a. to develop an awareness of human rights among the peoples of 

America; 

b. to make recommendations to the governments of the member states, 
when it considers such action advisable, for the adoption of pro- 
gressive measures in favor of human rights within the framework of 
their domestic law and constitutional provisions as well as appro- 
priate measures to further the observance of those rights; 

c. to prepare such studies or reports as it considers advisable in the per- 
formance of its duties; 

d. to request the governments of the member states to supply it with 
information on the measures adopted by them in matters of human 
rights; 3 

e. to respond, through the General Secretariat of the Organization of 
American States, to inquiries made by the member states on matters 
related to human rights and, within the limits of its possibilities, to 
provide those states with the advisory services they request; 

f. to take action on petitions and other communications pursuant to its 
authority, under the provisions of Articles 44 through 51 of this 
Convention; and 

g. to submit an annual report to the General Assembly of the Organiza- 
tion of American States. 


ARTICLE 42 


The States Parties shall transmit to the Commission a copy of each of 
the reports and studies that they submit annually to the Executive Com- 
mittees of the Inter-American Economic and Social Council and the Inter- 
American Council for Education, Science, and Culture, in their respective 
fields, so that the Commission may watch over the promotion of the rights 
implicit in the economic, social, educational, scientific, and cultural stan- 
dards set forth in the Charter of the Organization of American States as 
amended by the Protocol of Buenos Aires. 


ARTICLE 43 


The States Parties undertake to provide the Commission with such in- 
formation as it may request of them as to the manner in which their domes- 
tic law ensures the effective application of any provisions of this Convention. 

Section 3. Competence 
ARTICLE 44 


Any person or group of persons, or any nongovernmental entity legally 
recognized in one or more member states of the Organization, may lodge 
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petitions with the Commission containing denunciations or complaints of 
violation of this Convention by a State Party. 


ARTICLE 45 


1. Any State Party may, when it deposits its instrument of ratification 
of or adherence to this Convention, or at any later time, declare that it 
recognizes the competence of the Commission to receive and examine com- 
munications in which a State Party alleges that another State Party has 
comm:tted a violation of a human right set forth in this Convention. 

2. Communications presented by virtue of this article may be admitted 
and examined only if they are presented by a State Party that has made a 
declaration recognizing the aforementioned competence of the Commis- 
sion. The Commission shall not admit any communication against a State 
Party that has not made such a declaration. 

3. £ declaration concerning recognition of competence may be made to 
be vald for an indefinite time, for a specified period, or for a specific case. 

4, Declarations shall be deposited with the General Secretariat of the 
Orgarization of American States, which shall transmit copies thereof to 
the member states of that Organization. 


ARTICLE 46 


1. Admission by the Commission of a petition or communication lodged 
in accordance with Articles 44 or 45 shall be subject to the following re- 
quirements: 

a. that the remedies under domestic law have been pursued and ex- 
kausted, in accordance with generally recognized principles of inter- 
national law; 

b. that the petition or communication is lodged within a period of six 
months from the date on which the party alleging violation of his 
rights was notified of the final judgment; 

c. that the subject of the petition or communication is not pending be- 
fore another international procedure for settlement; and 

d. that, in the case of Article 44, the petition contains the name, nation- 
clity, profession, domicile, and signature of the person or persons or 
of the legal representative of the entity lodging the petition. 

2. The provisions of paragraphs l.a and 1.b of this article shall not be 

applicable when: 

a. the domestic legislation of the state concerned does not afford due 
process of law for the protection of the right or rights that have al- 
legedly been violated; 

b. the party alleging violation of his rights has been denied access to 
the remedies under domestic law or has been prevented from ex- 
hausting them; or 

c. there has been unwarranted delay in rendering a final judgment un- 
der the aforementioned remedies. 
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ARTICLE 47 


The Commission shall consider inadmissible any petition or communica- 

tion submitted under Articles 44 or 45 if: 

a. any of the requirements indicated in Article 46 has not been met; 

b. the petition or communication does not state facts that tend to es- 
tablish a violation of the rights guaranteed by this Convention; 

c. the statements of the petitioner or of the state indicate that the peti- 
tion or communication is manifestly groundless or obviously out of 
order; or 

d. the petition or communication is substantially the same as one pre- 
viously studied by the Commission or by another international or- 
ganization. 


Section 4. Procedure 
ARTICLE 48 


1. When the Commission receives a petition or communication alleging 
violation of any of the rights protected by this Convention, it shall pro- 
ceed as follows: 

a. If it considers the petition or communication admissible, it shall re- 
quest information from the government of the state indicated as 
being responsible for the alleged violations and shall furnish that 
government a transcript of the pertinent portions of the petition or 
communication. This information shall be submitted within a rea- 
sonable period to be determined by the Commission in accordance 
with the circumstances of each case. 

b. After the information has been received, or after the period estab- 
lished has elapsed and the information has not been received, the 
Commission shall ascertain whether the grounds for the petition or 
communication still exist. If they do not, the Commission shall order 
the record to be closed. 

c. The Commission may also declare the petition or communication in- 
admissible or out of order on the basis of information or evidence 
subsequently received. 

d. If the record has not been closed, the Commission shall, with the 
knowledge of the parties, examine the matter set forth in the petition 
or communication in order to verify the facts. If necessary and ad- 
visable, the Commission shall carry out an investigation, for the ef- 
fective conduct of which it shall request, and the states concerned 
shall furnish to it, all necessary facilities. 

e. The Commission may request the states concerned to furnish any per- 
tinent information, and, if so requested, shall hear oral statements 
or receive written statements from the parties concerned. 

f. The Commission shall place itself at the disposal of the parties con- 
cerned with a view to reaching a friendly settlement of the matter on 
the basis of respect for the human rights recoznized in this Convention. 


694 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 65 


2. However, in serious and urgent cases, only the presentation of a 
petition or communication that fulfills all the formal requirements of ad- 
missibility shall be necessary in order for the Commission to conduct an 
investigation with the prior consent of the state in whose territory a viola- 
tion has allegedly been committed. 


AETICLE 49 


If a friendly settlement hes been reached in accordance with paragraph 
l.f of Article 48, the Commission shall draw up a report, which shall be 
transmitted to the petitioner and to the States Parties to this Convention, 
and shall then be communicated to the Secreary General of the Organiza- 
tion of American States for publication. This report shall contain a brief 
statement of the facts and of the solution reached. If any party in the 
case so requests, the fullest possible information shall be provided to it. 


ÅRTICLE 50 


1. If a settlement is not r2ached, the Commission shall, within the time 
limit established by its Statute, draw up a report setting forth the facts 
and stating its conclusions. If the report, in whole or in part, does not 
represent the unanimous agreement of the members of the Commission, 
any member may attach to it a separate opinion. The written and oral 
statements made by the parties in accordance with paragraph Le of Article 
48 shall also be attached to the report. 

2, The report shall be transmitted to the states concerned, which shall 
not be at liberty to publish it. 

3. In transmitting the report, the Committee may make such proposals 
and recommendations as it sees fit. 


ABTICLE 5] 


1. If, within a period of three months from the date of the transmittal 
of the report of the Commission to the states concerned, the matter has not 
either been settled or submitted by the Commission or by the state con- 
cerned to the Court and its jurisdiction accepted, the Commission may, 
by the vote of an absolute majority of its members, set forth its opinion 
and conclusions concerning the question submitted for its consideration. 

2. Where appropriate, the Commission shall make pertinent recommen- 
dations and shall prescribe a period within which the state is to take the 
measures that are incumben= upon it to remedy the situation examined. 

3. When the prescribed period has expired, the Commission shall de- 
cide by the vote of an absolute majority of its members whether the state 
has taken adequate measures and whether to publish its report. 
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CHAPTER VIXI—INTER-AMERICAN COURT OF HUMAN RIGHTS 


Section 1. Organization 
ARTICLE 52 


1. The Court shall consist of seven judges, nationals of the member 
states of the Organization, elected in an individual capacity from among 
jurists of the highest moral authority and of recognized competence in the 
field of human rights, who possess the qualifications required for the exer- 
cise of the highest judicial functions in conformity with the law of the 
state of which they are nationals or of the state that proposes them as 
candidates. 

2. No two judges may be nationals of the same state. 


ARTICLE 53 


1. The judges of the Court shall be elected by secret ballot by an ab- 
solute majority vote of the States Parties to the Convention in the General 
Assembly of the Organization, from a panel of candidates proposed by 
those states. 

2. Each of the States Parties may propose up to three candidates, na- 
tionals of the state that proposes them or of any other member state of the 
Organization of American States, When a slate of three is proposed, at 
least one of the candidates shall be a national of a state other than the 
one proposing the slate. 


ARTICLE 54 


J. The judges of the Court shall be elected for a term of six years and 
may be reelected only once. The term of three of the judges chosen in 
the first election shall expire at the end of three years. Immediately after 
the election, the names of the three judges shall be determined by lot in 
the General Assembly. 

2. A judge elected to replace a judge whose term has not expired shall 
complete the term of the latter. 

3. The judges shall continue in office until the expiration of their term. 
However, they shall continue to serve with regard to cases that they have 
begun to hear and that are still pending, for which purposes they shall 
not be replaced by the newly elected judges. 


ARTICLE 55 


1. If a judge is a national of any of the States Parties to a case sub- 
mitted to the Court, he shall retain his right to hear that case. 

2. If one of the judges called upon to hear a case should be a national 
of one of the States Parties to the case, any other State Party in the case may 
appoint a person of its choice to serve on the Court as an ad hoc judge. 

3. If among the judges called upon to hear a case none is a national of 
any of the States Parties to the case, each of the latter may appoint an 
ad hoc judge. 


emer) 
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4, An ad hoc judge shall possess the qualifications indicated in Article 
52. i 

5. If several States Parties to the Convention should have the same 
interest in a case, they shall be considered as a single party for purposes 
of the above provisions. In case of doubt, the Court shall decide. 


ARTICLE 56 


Five judges shall constitute a quorum for the transaction of business by 
the Court. 


ARTICLE 57 


The Commission shall appear in all cases before the Court. 


ARTICLE 58 


1. The Court shall have its seat at the place determined by the States 
Parties to the Convention in the General Assembly of the Organization; 
however, it may convene in the territory of any member state of the Or- 
ganization of American States when a majority of the Court consider it 
desirable, and with the prior ccnsent of the state concerned. 

The seat of the Court may be changed by the States Parties to the Con- 
vention in the General Assembly, by a two-thirds vote. 

2. The Court shall appoint its own Secretary. 

3. The Secretary shall have his office at the place where the Court has 
its seat and shall attend the meetings that the Court may hold away from 
its seat. 


ARTICLE 59 


The Court shall establish its secretariat, which shall function under the 
direction of the Secretary of tke Court, in accordance with the administra- 
tive standards of the Genera! Secretariat of the Organization in all respects 
not incompatible with the independence of the Court. The staff of the 
Court’s secretariat shall be appointed by the Secretary General of the Or- 
ganization, in consultation with the Secretary of the Court. 


ARTICLE 60 


The Court shall draw up its statute, which it shall submit to the General 
Assembly for approval. It shall adopt its own Rules of Procedure. 


Section 2. Jurisdiction and Functions 
ARTICLE 61 


1. Only the States Parties and the Commission shall have the right to 
submit a case to the Court. 

2. In order for the Court to hear a case, it is necessary that the pro- 
cedures set forth in Articles 48 to 50 shall have been completed. 


1971] OFFICIAL DOCUMENTS 697 


ARTICLE 62 


l. A State Party may, upon depositing its instrument of ratification or 
adherence to this Convention, or at any subsequent time, declare that it 
recognizes as binding, ipso facto, and not requiring special agreement, the 
jurisdiction of the Court on all matters relating to the interpretation or 
application of this Convention. 

2. Such declaration may be made unconditionally, on the condition of 
reciprocity, for a specified period, or for specific cases. It shall be pre- 
sented to the Secretary General of the Organization, who shall transmit 
copies thereof to the other member states of the Organization and to the 
Secretary of the Court. 

3. The jurisdiction of the Court shall comprise all cases concerning the 
interpretation and application of the provisions of this Convention that are 
submitted to it, provided that the States Parties to the case recognize or 
have recognized such jurisdiction, whether by special declaration pursuant 
to the preceding paragraphs, or by a special agreement. 


ARTICLE 63 


1l. If the Court finds that there has been a violation of a right or free- 
dom protected by this Convention, the Court shall rule that the injured 
party be ensured the enjoyment of his right or freedom that was violated. 
It shall also rule, if appropriate, that the consequences of the measure or 
situation that constituted the breach of such right or freedom be remedied 
and that fair compensation be paid to the injured party. 

2. In cases of extreme gravity and urgency, and when necessary to avoid 
irreparable damage to persons, the Court shall adopt such provisional mea- 
sures as it deems pertinent in matters it has under consideration. With 
respect to a case not yet submitted to the Court, it may act at the request 
of the Commission. 

ARTICLE 64 


1. The member states of the Organization may consult the Court regard- 
ing the interpretation of this Convention or of other treaties concerning 
the protection of human rights in the American states. Within their spheres 
of competence, the organs listed in Chapter X of the Charter of the Or- 
ganization of American States, as amended by the Protocol of Buenos Aires, 
may in like manner consult the Court. 

2. The Court, at the request of a member state of the Organization, may 
provide that state with opinions regarding the compatibility of any of its 
domestic laws with the aforesaid international instruments. 


ÅRTICLE 65 


To each regular session of the General Assembly of the Organization of 
American States the Court shall submit, for the Assembly’s consideration, 
a report on its work during the previous years. It shall specify, in particu- 
lar, the cases in which a state has not complied with its judgments, making 
any pertinent recommendations. 
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Section 3. Procedure 
ARTICLE 66 


1. Reasons shall be given fcr the judgment of the Court. 

2. If the judgment does not represent in whole or in part the unanimous 
opinion of the judges, any judge shall be entitled to have his dissenting or 
separate opinion attached to the judgment. 


ARTICLE 67 


The judgment of the Court shall be final and not subject to appeal. In 
case of disagreement as to the meaning or scope of the judgment, the Court 
shall interpret it at the request of any of the parties, provided the request 
is made within ninety days from the date of notification of the judgment. 


ARTICLE 68 


1. The States Parties to ths Convention undertake to comply with the 
judgment of the Court in any zase to which they are parties. 

2. That part of a judgmenz that stipulates compensatory damages may 
be executed in the country concerned in accordance with domestic pro- 
cedure governing the execution of judgments against the state. 


ARTICLE 69 


The parties to the case shell be notified of the judgment of the Court 
and it shall be transmitted to zhe States Parties to the Convention. 


CHAPTER IX—-COMMON PROVISIONS 
ARTICLE 70 


1. The judges of the Court and the members of the Commission shall 
enjoy, from the moment of their election and throughout their term of 
office, the immunities extended to diplomatic agents in accordance with 
international law. During the exercise of their official function they shall, 
in addition, enjoy the diplomatic privileges necessary for the performance 
of their duties. 

2. At no time shall the judges of the Court or the members of the Com- 
mission be held liable for any decisions or opinions issued in the exercise 
of their functions. 

ARTICLE 71 


The position of judge of ths Court or member of the Commission is in- 
compatible with any other activity that might affect the independence or 
impartiality of such judge o? member, as determined in the respective 
statutes. 

ARTICLE 72 


The judges of the Court and the members of the Commission shall re- 
ceive emoluments and travel allowances in the form and under the con- 
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ditions set forth in their statutes, with due regard for the importance and 
independence of their office. Such emoluments and travel allowances 
shall be determined in the budget of the Organization of American States, 
which shall also include the expenses of the Court and its secretariat. To 
this end, the Court shall draw up its own budget and submit it for ap- 
proval to the General Assembly through the General Secretariat. The 
latter may not introduce any changes in it. | 


ARTICLE 73 


The General Assembly may, only at the request of the Commission or 
the Court, as the case may be, determine sanctions to be applied against 
members of the Commission or judges of the Court when there are justi- 
fiable grounds for such action as set forth in the respective statutes. A 
vote of two-thirds majority of the member states of the Organization shall 
be required for a decision in the case of members of the Commission and, 
in the case of judges of the Court, a two-thirds majority vote of the States 
Parties to the Convention shall also be required. 


PART TI—GENERAL AND TRANSITORY PROVISIONS 


CHAPTER X-—~-SIGNATURE, RATIFICATION, RESERVATIONS, 
AMENDMENTS, PROTOCOLS, AND DENUNCIATION 


ArticLte 74 


1, This Convention shall be open for signature and ratification by or 
adherence of any member state of the Organization of American States. 

2. Ratification of or adherence to this Convention shall be made by the 
deposit of an instrument of ratification or adherence with the General 
Secretariat of the Organization of American States. As soon as eleven 
states have deposited their instruments of ratification or adherence, the 
Convention shall enter into force. With respect to any state that ratifies 
or adheres thereafter, the Convention shall enter into force on the date of 
the deposit of its instrument of ratification or adherence. 

3. The Secretary General shall inform all member states of the Organi- 
zation of the entry into force of the Convention. 


ARTICLE 75 


This Convention shall be subject to reservations only in conformity with 
the provisions of the Vienna Convention on the Law of Treaties signed on 
May 23, 1969. 


ÅRTICLE 76 


1. Proposals to amend this Convention may be submitted to the General 
. Assembly for the action it deems appropriate by any State Party directly, 
and by the Commission or the Court through the Secretary General. 

2. Amendments shall enter into force for the states ratifying them on 
the date when two thirds of the States Parties to this Convention have 
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deposited their respective instruments of ratification. With respect to the 
other States Parties, amendments shall enter into force on the dates on 
which they deposit their respective instruments of ratification. 


ARTICLE 77 


1. In accordance with Article 31, any State Party and the Commission 
may submit proposed protocols to this Convention for consideration by 
the States Parties at the Generel Assembly with a view to gradually includ- 
ing other rights and freedoms within its system of protection. 

2. Each Protocol shall determine the manner of its entry into force and 
shall be applied only among the States Parties to it. 


ÅRTICLE 78 


1. The States Parties may denounce this Convention at the expiration of 
a five-year period starting from the date of its entry into force and by 
means o? notice given one year in advance. Notice of the denunciation 
shall be addressed to the Secretary General of the Organization, who shall 
inform the other States Parties. 

2. Such a denunciation shall not have the effect of releasing the State 
Party concerned from the obligations contained in this Convention with re- 
spect to any act that may corstitute a violation of those obligations and 
that has been taken by that staze pricr to the effective date of denunciation. 


CHAPTER XI—TRANSITORY PROVISIONS 


Section 1. Inter-American Commission on Human Rights 
ARTICLE 79 


Upon the entry into force of this Convention, the Secretary General 
shall, in writing, request each member state of the Organization to pre- 
sent, within ninety days, its candidates for membership on the Inter- 
American Commission on Human Rights. The Secretary General shall 
prepare a list in alphabetical order of the candidates presented, and trans- 
mit it to the member states of the Organization at least thirty days prior 
to the next session of the General Assembly. 


ARTICLE 80 


The members of the Commission shall be elected by secret ballot of the 
General Assembly from the list of candidates referred to in Article 79. The 
candidates who obtain the largest number of votes and an absolute ma- 
jority of the votes of the repzesentatives of the member states shall be 
declared elected. Should it become necessary to have several ballots in 
order to elect all the members of the Commission, the candidates who re- 
ceive the smallest number of votes shall be eliminated successively, in the 
manner determined by the Gen2ral Assembly. 


1971] OFFICIAL DOCUMENTS 701 


Section 2. Inter-American Court of Human Rights 
ARTICLE 81 


Upon the entry into force of this Convention, the Secretary General shall, 
in writing, request each State Party to present, within ninety days, its 
candidates for membership on the Inter-American Court of Human Rights. 
The Secretary General shall prepare a list in alphabetical order of the 
candidates presented and transmit it to the States Parties at least thirty days 
prior to the next session of the General Assembly. 


ARTICLE 82 


The judges of the Court shall be elected from the list of candidates re- 
ferred to in Article 81, by secret ballot of the States Parties to the Conven- 
tion in the General Assembly. The candidates who obtain the largest 
number of votes and an absolute majority of the votes of the representatives 
of the States Parties shall be declared elected. Should it become necessary 
to have several ballots in order to elect all the judges of the Court the 
candidates who receive the smallest number of votes shall be eliminated 
successively, in the manner determined by the States Parties. 


STATEMENTS AND RESERVATIONS 
STATEMENT OF CHILE 


The Delegation of Chile signs this Convention, subject to its subsequent 
parliamentary approval and ratification, in accordance with the constitu- 
tional rules in force. 


STATEMENT OF ECUADOR 


The Delegation of Ecuador has the honor of signing the American Con- 
vention on Human Rights. It does not believe that it is necessary to make 
any specific reservation at this time, without prejudice to the general power 
set forth in the Convention itself that leaves the governments free to ratify 
it or not. 

RESERVATION OF URUGUAY 


Article 80.2 of the Constitution of Uruguay provides that citizenship is 
suspended for a person indicted according to law in a criminal prosecution 
that may result in a sentence of imprisonment in a penitentiary. This re- 
striction of the exercise of the rights recognized in Article 23 of the Con- 
vention is not envisaged among the circumstances provided for in this 
respect by paragraph 2 of Article 23, for which reason the Delegation of 
Uruguay expresses a reservation on this matter. 


In Wirness Wuereor, the undersigned Plenipotentiaries, whose full 
powers were found in good and due form, sign this Convention, which 
shall be called “PACT OF SAN JOSE, COSTA RICA”, in the city of 
San José, Costa Rica, this twenty-second day of Ncvember, ninteen hundred 
and sixty-nine. 
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GOVEENMENT STATEMENTS * 
STATEMENT OF ARGENTINA 


l. The Delegation of Argentina wishes to go on record that, without 
prejudice to the active suppozt being given by its government to the pro- 
posal to consolidate a system of individual freedom and social justice in 
this hemisphere, it understands that the rights, duties, and obligations set 
forth in the American Convention on Human Rights may not affect the 
full exercise of the sovereignty of the Argentine Republic nor contravene 
the fundamental rules in the Constitutional of Argentina, derived legislation, 
and the jurisprudential interpretation of both. 

2. The Delegation of Argentina points out that the eventual establish- 
ment of the American Cour: of Human Rights will be subject to the 
optionality of acceptance of its jurisdiction by the governments of the States 
Parties. 


DECLARATION OF EL SALVADOR 


The Delegation of El Salvador has the honor of signing the American 
Convention on Human Rights without making any reservations at the 
present time. It wishes to leave on record, however, that it attended this 
distinguished Conference in the hope that an American Commission and 
an American Court would arise therefrom which would have sufficient 
jurisdiction and powers to effectively promote and protect human rights 
in the hemisphere, and this, we consider, has not been fully attained 
inasmuch as the compulsory jurisdiction of these organs was not established 
and, more serious still, this jurisdiction has been left open to acceptance by 
the states for specific cases. 


STATEMENT OF MEXICO 


1. The Constitution of the United Mexican States authorizes in a general 
way the suspension of any rizhts that may be obstacles in order to cope, 
rapidly and easily, with situations of extreme emergency. The Mexican 
delegation consequently expresses a reservation with respect to point 2 of 
Article 27, which restricts this authorization of suspension with respect to 
certain given rights. 

2. The Delegation of Mexico understands that clause d) of Article 48 
does not eliminate the requirement of prior consent of the States Parties in 
order for the Commission on Human Rights to be able to function within 
their respective territories. 

3. The Government of Mezico supports the establishment of the Inter- 
American Court of Human Rights, inasmuch as the jurisidiction of the Court 
is optional. 


* O.A.S. Official Records, OEA/Ser.K/XVI/1.1, Doc. 70, Rev. 1, Corr. 1, Jan. 7, 1970; 
reproduced in 9 Int. Legal Materials 126 (1970). 
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THE TRAVAUX PREPARATOIRES OF THE VIENNA 
CONVENTION ON THE LAW OF TREATIES 


(Review ARTICLE) * 
By Herbert W. Briggs ** 


The fundamental importance of the codification of the law of treaties by 
the International Law Commission and the Vienna Conference will gain 
increasing recognition as the rules and principles embodied in the 1969 
Vienna Convention on the Law of Treaties are applied in the practice of 
states and the jurisprudence of international tribunals. Inevitably the 
records of this great codification will be searched and researched, by 
scholars as well as by legal advisers, and for a variety of reasons: What 
is the function of a particular rule? What rôle was it designed to play in 
the relations of states and in the international legal community? What 
does it require in the way of performance or abstention? Is it a residual 
rule, binding upon states if no other solution is agreed on? Why was the 
rule given the particular formulation found in the Vienna Convention, 
and what alternative formulations were rejected? Since the entry into 
force of the Vienna Convention will be delayed until after thirty-five states 
have ratified or acceded to it (Article 84), what assessment of the general 
acceptability of a particular provision can be gained from a study of the 
drafting record or from the number of affirmative or negative votes or 
abstentions? 

Although the International Law Commission worked intensively on the 
law of treaties only during its 14th to 18th sessions from 1962 to 1966, the 
records prior to that period include a series of valuable reports on the 
law of treaties: four by Professor James L. Brierly, two by Professor Hersch 
Lauterpacht and five by Sir Gerald Fitzmaurice. There followed, during 
the years 1962-1966, half a dozen influential and well-balanced reports 
by Sir Humphrey Waldock who had succeeded them as Special Rapporteur 
on the Law of Treaties. All of these reports, as well as the official observa- 
tions of governments on draft articles prepared by the Commission, and 
a carefully prepared summary record cf discussions within the Commission, 
can be found in the Yearbooks of the International Law Commission: 
The Commission’s annual report and the draft articles on the law of treaties 
set forth therein were commented on 2ach year by representatives of gov- 


* The book here reviewed is: The Law of Treaties. A Guide to the Legislative His- 
tory of the Vienna Convention. By Shabtai Rosenne. Leiden: A. W. Sijthoff; Dobbs 
Ferry, N.Y.: Oceana Publications, 1970. pp. 443. FI. 88; $25.00. 

e% OF the Board of Editors. 

1 A/CN.4/Ser. A, published in two annual volumes except for 1949, Vol. I contain- 
ing the summary records of a particular session, and Vol. IL the supporting documents 
and the annual Report of the International Law Commission. 
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ernments in the Sixth (Legal) Committee of the General Assembly.? In 
addition to this documentation, it is essential to consult the Official Records 
of the United Nations Conference on the Law of Treaties.’ 

The Guide prepared by Ambassador Shabtai Rosenne is designed to 
facilitate ready reference to the travaux préparatoires bearing on any 
particular article of the Vienna Convention. As the author himself indi- 
cates in a note on “How to Use This Book,” he has first set forth in four 
parallel columns the authentic text of each article of the Vienna Convention 
in the working languages of the Conference—English, French and Spanish 
—as well as the final English tex: of the International Law Commission’s 
1966 Draft Articles on the Law of Treaties, thus “enabling the reader both 
to observe at a glance the changes introduced by the Conference and, as 
a part of the process of interpretation, to compare easily the different 
language versions of the instrument.” Commencing in 1964, the Drafting 
Committee of the International Law Commission has drafted its articles 
trilingually, instead of in one larguage with subsequent translations into 
others, and it found the method of presentation in parallel columns of 
great utility. Unfortunately, the Vienna Convention on the Law of Treaties 
has not been presented in such parallel columns in an official public docu- 
ment;* the Rosenne Guide fills this need. 

After thus setting forth the trilingual text of an article and the corre- 
sponding article in the 1966 draft of the International Law Commission, 
the Guide presents citations to its legislative history, grouping citations 
under (a) ILC and (b) Conference, and, where needed, a third section 
on subsequent history in United Nations organs since 1962, under the 
rubric Related discussion. There are no page references, but citations are 
made exclusively to the number of a meeting and the paragraph numbers 
as they are set forth in the Yearbooks of the International Law Commission, 
the Official Records of the General Assembly, and the Official Records of 
the Vienna Conference on the Law of Treaties. This makes it possible 
to use the Guide—which appears here only in English—with any of the 
language versions or reprints in which the records are published. 


2'The Summary Records of the Sixth Committee should be examined in relation to 
the agenda items on the work of the International Law Commission. 

3 United Nations Conference on the Law of Treaties, First Session, Vienna, 26 March— 
24 May 1968, Official Records, Summary Records of the Ist to 83rd meetings of the 
Committee of the Whole, and of the Ist to 5th Plenary Meetings. A/CONF.39/11. 
pp. xxxii, 493. $6.50. 

United Nations Conference on the Law of Treaties, Second Session, Vienna, 9 April- 
22 May 1969, Official Records, Summary Records of the 84th to the 105th meetings 
of the Committee of the Whole, and cf the 6th to 36th Plenary Meetings. A/CONF. 
39/11/Add. 1. pp. xxiv, 350. $4.50. 

United Nations Conference on the Law of Treaties, First and Second Sessions, Vienna, 
26 March-24 May 1968 and 9 April~22 May 1969, Official Records, Documents of the 
Conference. A/CONF.39/11/Add. 2. pp. viii, 303. $4.00. 

4The Chinese and Russian versions of the Vienna Convention are equally authentic 
“texts” with the English, French, and Spanish versions (Art. 85), but are in fact 
translations prepared by the secretariat, although there was always a Russian member 
on the Drafting Committee of the Commission and of the Conference. Cf. Rosenne, 
op. cit. 70. 
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Citations under (a) ILC include appropriate reference to Comments by 
Governments.and comments by their representatives in the Sixth Committee 
as well as to the relevant Reports of the Special Rapporteur, Sir Humphrey 
Waldock, and the discussions, amendments and outcome. The same 
method is followed under (b) Conference; all votes are included and par- 
ticulars of amendments submitted, with their sponsors, the renumbering of 
articles and the final vote on the adoption of an article are set forth. 

Since Rosenne’s book is a Guide to the Legislative History of the Vienna 
Convention, it is, of course, indispensable to have the Yearbooks and Official 
Records available. Once that condition is met, the beauty and the utility 
of Rosenne’s Guide are apparent. As a participant in the drafting of the 
Vienna Convention on the Law of Treaties, both in the International Law 
Commission and in the Vienna Conference, this reviewer can testify both 
to the need for a guide through their extensive documentation and to 
the admirable skill, comprehensiveness and unerring accuracy with which 
Rosenne has constructed that Guide. | 

Lest those who presently Jack the documentation or the will to explore 
it in detail write the book off as merely a Guide, attention should be 
called to the Introduction of some sixty pages in which the author discusses 
the background, organization, procedure, work and achievements of the 
Vienna Conference. With the wisdom and discernment of an experienced 
diplomatist and a trained legal craftsman, Ambassador Rosenne provides 
an informative account of the play of politics and diplomatic techniques 
on the solution of legal problems confronting the Conference, and points 
to a number of questions which will arise in the application of the Vienna 
Convention. In his Preface (page 5), the author hints that the Guide is 
the departure point for a more comprehensive study he is making of the 
modern law of treaties. Some portions have already appeared elsewhere, 
for example, his important and thought-provoking study of “The Temporal 
Application of the Vienna Convention on the Law of Treaties.” ” It is 
appropriate in this review to discuss one of the questions which will arise 
in the interpretation and application of the Vienna Convention. 


RECOURSE TO TRAVAUX PREPARATOIRES 


To what extent should the summary records of debate in the Interna- 
tional Law Commission and, in particular, perhaps, the carefully approved 
official Commentary of the Commission on each article of its final draft, 
be regarded as preparatory work of the Vienna Convention to which ap- 
propriate resort might be made for the interpretation of the convention? 
In spite of a more cautious approach by Rosenne at the 872nd meeting 
of the International Law Commission in 1966,* the fact that his Guide, 
in citing references to the travaux préparatoires of the Vienna Convention, 
devotes at least equal attention to the records of the International Law 
Commission (and governmental response thereto) implies a conclusion on 
his part as to their value as an aid in interpretation of the Vienna treaty. 


6 4 Cornell International Law Journal 1 (1970). 
61966 I.L.C. Yearbook (I, Part II) 201, par. 35. Cf. Rosenne, op. cit. 37, note 19. 
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Assuming that the issue of the desirability of resort to travaux prépara- 
toires for the interpretation of treaties has been determined by the Vienna 
Convention, a first question arises as to the extent to which the conven- 
tion authorizes such resort. Inevitably, there follows the circular question 
whether it is appropriate to have recourse to travaux préparatoires in order 
to determine when such recourse is permissible. . 

If one looks to the Vienne Convention itself for aid in answering these 
questions, one finds in Article 31 a “general rule of interpretation” which 
calls for a textual, contextual and teleological approach.? What inter- 
pretation, then, is to be plazed on Article 32, which is labeled “Supple- 
mentary means of interpretation,” and reads as follows: 


Recourse may be had to supplementary means of interpretation 
[Fr.: des moyens comp!émentaires], including the preparatory work 
[Fr.: notamment aux travaux vréparatoires| of the treaty and the cir- 

' cumstances of its conclusion, in order to confirm the meaning resulting 
from the application of Article 31, or to determine the meaning when 
the interpretation according to Article 31: 


a) leaves the meaning ambiguous or obscure: or 
b) leads to a result which is manifestly absurd or unreasonable.” 


A rigid interpretation based on the fact that recourse to travaux prépara- 
toires is labeled “supplemen-ary” and appears in a separate article from 
that setting forth the “general rule of interpretation” would appear to rele- 
gate recourse to travaux préparatoires, both temporally and evidentially, 
to a rôle more minor than the jurisprudence of international tribunals 
currently accepts. This fact alone suffices to suggest some caution ‘in 
placing upon the words of the text a narrow interpretation which might 
not be confirmed by further investigation of the legislative history of the 
article. 


7 Art. 31 reads as follows (Rosenne, op. cit. 214): 


General rule of interpretation 


1. A treaty shall be interpreted in good faith m accordance with the ordinary mean- 
ing to be given to the terms of the treaty in their context and in the light of its object 
and purpose. 

2. The context for the purpose of the interpretation of a treaty shall comprise, in 
addition to the text, including its preamble and annexes: 

(a) any agreement relating to the treaty which was made between all the parties 

in connexion with the conclusion of the treaty; 

(b) any instrument which was made by one or more parties in connexion with the 
conclusion of the treaty and accepted by the other parties as an instrument 
related to the treaty. 

3. There shall be taken into account, together with the context: 

(a) any subsequent agreement between the parties regarding the interpretation of 
the treaty or the applicatior. of its provisions; 

(b) any subsequent practice ir. the application of the treaty which establishes the 
agreement of the parties regarding its interpretation; 

(c) any relevant rules of international law applicable in the relations between the 
parties, 

4. A special meaning shall be given tc a term if it is established that the parties so 

intended. 

8 Ibid. 216, Art. 32. 
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Leaving open for the moment the question whether it is appropriate to 
have recourse to the travaux préparatoires of Vienna in order to determine 
when such recourse is generally permissible, one commences by estab- 
lishing that, except for renumbering, the text of Vienna Article 32 is taken 
verbatim et literatim from Article 28 of the 1966 draft articles of the In- 
ternational Law Commission, and that, despite a lively debate over the 
propriety of recourse to travaux préparatoires, the Conference unanimously 
adopted the article by a vote of 101 states to none.® 

Pushing the inquiry further, consultation of the travaux préparatoires 
of both the International Law Commission and the Vienna Conference sug- 
gests that no rigid temporal prohibition on resort to the travaux prépara- 
toires of a treaty was intended by use of the word “supplementary.” Thus, 
the Commission’s Commentary to Article 28, after observing in paragraph 
(18) “that the text of the treaty must be presumed to be the authentic 
expression of the intentions of the parties, and that the elucidation of the 
meaning of the text rather than an investigation ab initio of the supposed 
intentions of the parties constitutes the object of interpretation,” adds: 


Nevertheless, it felt that it would be unrealistic and inappropriate to 
lay down in the draft articles that no recourse whatever may be had 
to extrinsic means of interpretation, such as travaux préparatoires, 
until after the application of the rules contained in Article 27 [Vienna 
Art. 31] has disclosed no clear or reasonable meaning. 


And in paragraph (19): 


The word “supplementary” emphasizes that Article 28 [Vienna Art. 
32] does not provide for alternative, autonomous, means of interpre- 
tation but only for means to aid an interpretation governed by the 
principles contained in Article 27.2° 


Turning now to the summary records of the Committee of the Whole of 
the Vienna Conference on the Law of Treaties, particularly at its 31st to 
33rd meetings, April 19-22, 1968, one finds the debate replete with réfer- 
ences to the Commentary of the International Law Commission for the 
purpose of elucidating the meaning of the terms employed by the Com- 
mission in its Draft Articles on the Law of Treaties. The debate was con- 
ducted on a high level of juristic competence. Certain aspects should be 
noted. In arguing with great eloquence his well-known theme that the 
text of a treaty was only one factor among many in determining the shared 
expectations of the parties, Professor Myres McDougal (U.S.) seems, 
curiously, himself to have adopted a textual approach to the interpretation 
of Articles 27 and 28 of the International Law Commissions draft by 
exaggerating their “preclusionary hierarchy,” their “rigidity and restric- 
tions,” by over-emphasizing the word “supplementary” in Article 28, by 


9 Ibid. 216, 219. l 

10 L.C. Report on the Work of Its 18th Sess., 1966 ILL.C. Yearbook (JI) 223; 61 
A.J.LL. 359-360 (1967). | 

11 United Nations Conference on the Law of Treaties, First Session, Vienna, 26 
March-24 May 1968, Official Records 166-185. Cj. also 74th meeting, May 16, 1968, 
ibid. 441-442, 
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overlooking the travaux préperatoires of the Commission quoted above, 
and by underestimating the basic textual approach found in the amend- 
ment he was introducing on b2half of the United States.” 

On the other hand, Professor Eduardo Jiménez de Aréchaga (Uruguay), 
a member of the International Law Commission, opposed the United States 
proposal to combine the two articles on interpretation of treaties and de- 
nied that the Commission had set up a rigid hierarchy, observing, in part: 


66. The separation of the two articles did not mean that the Commis- 
sion had ruled out the preparatory work in matters of interpretation; 
it had not presupposed two distinct phases of interpretation; on the 
contrary, the procedures isted in the two articles would be applied 
concurrently. The rule ir article 28 [Vienna, Art. 32] was extremely 
flexible, and did not create any hierarchy between methods of inter- 
pretation. Article 27 contained a very broad definition of “context” 
which included much of the material traditionally regarded as pre- 
paratory work, provided it was so agreed between the parties.7® 


Sir Humphrey Waldock, who had served with distinction as Special 
Rapporteur on the Law of Treaties -or the International Law Commission 
over a period of five years and was serving the Vienna Conference as Ex- 
pert Consultant, pointed out that “with regard to the use made in practice 
of preparatory work for purposes of interpretation, the differences of 
opinion were not very wide”; end that, while the Commission had decided 
that some distinction must be drawn between “elements of interpretation 
that had an authentic and binding character in themselves” and travaux 
préparatoires, “[t]here had certainly been no intention [in the Interna- 


12 Ibid. 167-168, pars. 38-50 (31st meeting, April 19, 1968). See also, for Professor 
McDougal’s statement, 62 A.J.I.L. 1021-1927 (1968). Cf. Leo Gross, “Treaty Inter- 
pretation: The Proper Rôle of an Iaternat-:onal Tribunal,” 1969 Proceedings, American 
Society of International Law 108~122; I. M. Sinclair, “The Vienna Conference on the 
Law of Treaties,” 19 Int. and Comp. Law Q. 47, at 60-66 (1970). 

The United States proposal (A/CONF.39/C.1/L.156, April 10, 1968, Vienna Con- 
ference, Official Records, III, p. 149) reads as follows: 

“Amend article 27 to read as follcws: 

“A treaty shall be interpreted in zood faith in order to determine the meaning to be 
given to its terms in the light of all selevant factors, including in particular: 

(a) the context of the treaty; 

(b) its objects and purposes; 

(c) any agreement between the parties regarding the interpretation of the treaty; 

(d) any instrument made by ome or more parties in connexion with the conclu- 
sion of the treaty and accepted by the other parties as an instrument related to the 
treaty; 

(e) any subsequent practice in che application of the treaty which establishes the 
common understanding of the mearing of the terms as between the parties generally; 

(£) the preparatory work of the treaty; 

(g) the circumstances of its conc-usion; 

(h) any relevant rules of international law applicable in the relations between the 
parties; 

(i) the special meaning to be given to a term if the parties intended such term to 
have a special meaning.” 

“Delete article 28.” 

18 Vienna Conference, loc. cit, Oficial Records, 1968, p. 170. 
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tional Law Commission] of discouraging automatic recourse to prepara- 
tory work for the general understanding of a treaty.” +4 

Mr. I. M. Sinclair (U.K.) clearly saw that the United States proposal 
“placed primary emphasis on the text of the treaty,” but, although not 
averse to “an amalgamation of the two articles, provided the proper bal- 
ance between the general rule and the supplementary means of inter- 
pretation was preserved,” nevertheless opposed the United States proposal 
because 


it gave equal weight to a series of factors of greater or lesser sig- 
nificance in treaty interpretation and was likely to open the door to 
a never-ending stream of inquiry for would-be interpreters, and to 
encourage unnecessary disputes." 


Not all the delegates to the Vienna Conference appear to have appre- 
ciated as clearly as Mr. Sinclair that the United States proposal placed 
primary emphasis on the text of the treaty;** some appear to have thought 
that, by rejecting the United States proposal, they were voting against the 
approach (widely associated with the name of Myres McDougal) to seek 
the intentions of the parties as a subjective element distinct from the word- 
ing of the text. To the extent that that misconception prevailed, the de- 
cisive vote in the Committee of the Whole sgainst the United States 
proposal (66-8-10) is significant. 

Returning now to the questions of the propriety of consulting the 
travaux préparatoires of the International Law Commission and the Vienna 
Conference in order to interpret the provisions of the Vienna Convention 
(including those which authorize recourse to travaux préparatoires), a 
number of submissions may be suggested. 

Although the records of the International Law Commission set forth 
the views not of representatives of states but of its members in their in- 
dividual capacities as “persons of recognized competence in international 
law,” and although these records are not technically the records of the 
Vienna diplomatic conference, the text of the Draft Articles on the Law 
of Treaties in Chapter II of the 1966 Report of the International Law 
Commission (which included also the official Commentary of the Com- 
mission) was referred by the United Nations General Assembly to the Con- 


14 Ibid. 184, pars. 67-69. 15 Ibid, 173, par. 10. 

16 The text of the United States proposal (above, note 12) appears to have been based 
verbatim (except for the addition of sub-paragraphs (d), (h), and (i)) on the pro- 
posal made by the writer to the International Law Commission at its 870th meeting 
on June 15, 1966. In introducing the proposal, the writer explicitly stated that it 
was “to the text that the interpreter should first look rather than to the intention of 
the parties, which was a subjective element distinct from the text itself’; adding: “If 
his suggestion were adopted, the text would retain its basic importance as the authentic 
expression of the intentions of the parties, but nothing that might throw light on the 
meaning of its terms would be excluded... .” 1966 IL.L.C. Yearbook (I, Part II) 187, 
pars. 30, 35, 37; ibid., 873rd meeting, June 20, 1966, p. 203. 

17 The October, 1967, issue of this JournaL, which ccntained, inter alia, McDougal’s 
slashing attack on “The International Law Commission’s Draft Articles upon Inter- 
pretation: Textuality Redivivus” (61 A.J.I.L. 992), had been distributed to all dele- 
gations to the Vienna Conference on the Law of Treaties. 
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ference as “the basic proposal for consideration by the conference.” * It 
naturall-7 followed that the better-prepared delegations to the Vienna 
Conference on the Law of Treaties had carefully studied, and frequently 
cited, the records of the Interrational Law Commission. 

Since many of the articles of the Vienna Convention are identical with 
those dzafted by the Commission, and in most cthers the changes are 
relatively minor, the records of the Commission may, in particular cases, 
be an indispensable aid in elucidating the terms appearing in the Vienna 
Convention. 

With reference to the interpretation to be placed upon the Vienna 
Convention’s provisions regarding recourse to travaux préparatoires, it 
might ke said that a legisla-ive record denying rigid temporal or evi- 
dential limitations on such recourse was built at Vienna, closely based 
upon ths Commentary and records of the International Law Commission. 
It thus appears likely that the International Court of Justice, other inter- 
national tribunals, and the legal advisers of foreign offices will continue— 
as in the past—to have discriminating recourse to travaux préparatoires 
in order to throw illumination on the meaning of terms employed in the 
text of a treaty.2° Such appears to have been the intention of those who 
drafted Article 32: its function is one of guidance rather than of prohibi- 
tion. The elaborate care taken by Rosenne to provide a complete Guide 
to the travaux préparatoires of the Vienna Convention on the Law of 
Treaties is therefore most welcome. 


18 G.A. Res, 2166 (XXI), Dec. 5, 1966, par. 7; Rosenne, op. cit. 93. 

19 Cf. Leo Gross, loc. cit. 117; Richard D. Kearney and Robert E. Dalton, “The 
Treaty or. Treaties,” 64 A.J.LL. 495, at 520 (1970). Cf. Surya P. Sharma, “The ILC 
Draft and Treaty Interpretation wth Special Reference to Preparatory Works,” 8 In- 
dian Journal of International Law 367-398 (1968). 


THE DECLARATION OF PRINCIPLES OF 
INTERNATIONAL LAW CONCERNING FRIENDLY 
RELATIONS: A SURVEY 


By Robert Rosenstock * 


In 1963 the United Nations General Assembly established the Special 
Committee on Principles of International Law Concerning Friendly Re- 
lations and Co-operation among States in Accordance with the Charter of 
the United Nations? and instructed it to consider the following principles: 


(a) The principle that States shall refrain in their international rela- 
tions from the threat or use of force against the territorial in- 
tegrity or political independence of any State, or in any other 
manner inconsistent with the purposes of the United Nations; 

(b) The principle that States shall settle their international disputes 

y peaceful means in such a manner that international peace and 
security and justice are not endangered; 

(c) The duty not to intervene in matters within the domestic juris- 
diction of any State, in accordance with the Charter; 

(d) The duty of States to co-operate with one another in accordance 
with the Charter; 

(e) The principle of equal rights and self-determination of peoples; 

f) The principle of sovereign equality of States; 
g) The principle that States shall fulfill in good faith the obligations 
assumed by them in accordance with the Charter. 


As this list of principles involves most of the fundamental areas of inter- 
state relationships, it is not surprising that the Committee has experienced 
many difficulties in reaching agreed formulations. The difficulties were 
all the greater as the Committee agreed to work in general on the basis 


°? Adviser, Legal Affairs, U. S. Mission to the United Nations. The opinions ex- 
pressed herein are those of the author and do not necessarily represent those of the 
Department of State or of the United States Government. 

1The cumbersome title was the product of extensive negotiations. ‘The Eastern 
Europeans wished to call the item “Principles of Peaceful Coexistence.” The West 
opposed this title because the Charter contained no such concept, because the con- 
cept was a negative or passive one incompatible with the affirmative obligations of 
co-operation created by the Charter, and because it was desired to avoid having the 
subject become a vehicle for propaganda for the Khrushchev-sponsored doctrine of 
“peaceful coexistence.” The term “friendly relations” is derived from the Charter. 
The phrase “in accordance with “he Charter’ was added in order to make it clear 
that an examination of existing Charter norms was teing undertaken and not a 
revision of the Charter or an elaboration of new norms. 

For an analysis of the early work of the Special Cammittee and of the General 
Assembly, see the excellent, balanced article by Piet-Hein Houben, “Principles of 
International Law Conceming Friendly Relations and Co-operation among States,” 
61 AJIL. 703 (1967); and E. McWhinney, “ “Peaceful Co-existence’ and Soviet- 
Western International Law,” 56 ibid. 951 (1962), and “Friendly Relations and Co- 
operation among States: Debate at the Twentieth General Assembly, United Nations,” 
60 ibid. 356 (1966). 
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of unanimity.? It was thus necessary to find language which went beyond 
a mere restatement of the wording of the Charter and yet would be ac- 
ceptable not only to the United States and the Soviet Union but also to 
the other states of Europe, Latin America, Africa, and Asia as well. The 
generality of the language used in the Declaration does not deprive this 
instrument of its significance as the most important single statement 
representing what the Members of the United Nations agree to be the law 
of the Charter on these seven principles. 

The Committee held six sessions between 1964 and 1970 and completed 
the elaboration of the Declaration on the final day of the 1970 session. It 
represented one of the major achievements of the Twenty-Fifth Anniver- 
sary Session of the United Nations. 

There is some difference of opinion among Members of the United Na- 
tions as to whether the Declaration represents a mere recommendation ? 
or a statement of binding legal rules The truth would appear to lie 
somewhere between these two extremes, but closer to the latter. Two con- 
siderations point to the more limited view as to the effect of the adoption 
of the text on the state of international law. The first is that there is no 
difference in United Nations practice between the terms “declaration” 


2'The decision to work on the basis of consensus was based on the view that any 
other approach would produce a far Jess useful document, which would record the 
level and degree of disagreement rather than set forth a body of norms to which all 
the states on the Committee could adhere and which could thus be regarded as an 
authoritative statement of key principles of the Charter. This agreement was strained 
nearly to the breaking point on several occasions, and at no time were the General 
Assembly Rules of Procedure suspended. Any delegation had at all times the right 
to insist on their application and consequently on having decisions taken by vote. It 
is the writers view that the forbearance shown by the delegations in adhering to the 
consensus approach was well rewarded. 

There are times when consensus is particularly useful, for example when there 
may be thought of creating “instant international law.” Obviously it can be over- 
done and turned into a nightmare of vetoes. Working by consensus requires the 
same forbearance on the part of all concerned as is true in the case of the veto in 
the Security Council. 

3 See statement by Mr. Brennan (Australia), U.N. Doc. A/C.6/SR.1178 (1970). 

4 Cf. statement by Mr. Csatorday (Hungary) to the effect that the declaration would 
not have the status of a treaty and could not be considered jus cogens, but that it 
would fall into the category of “general principles of law.” U.N. Doc. A/C.6/SR.1180 
(1970). Mr. Yasseen (Iraq) went further and proclaimed the text to be jus cogens. 
U.N. Dec, A/C.6/SR.1180 (1970). The United States expressed the following view 
of the neture of the work at the mid-point of the Assembly’s work on the principles: 

“The significance of this gradual accumulation of areas of agreement can best be 
understood in light of the nature of the operation in which we are involved. For 
some years the Assembly has been engaged in formulating legal texts which will be 
authoritative interpretations of broad principles of international law expressed in the 
Charter. By the very nature of General Assembly action, the juridical value of such 
texts is directly dependent on the general support that they command. Obviously 
formulations representing the general agreement cf the Membership of the United 
Nations have important juridical value. A formulation merely setting forth various 
highly controversial majority views, by contrast, is totally ineffectual as a declaration 
of international law. It is legally significant only as evidence of the extent of di- 
vergence of opinion within the international community.” 
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and “recommendation.” Secondly, statements accepted by the San Fran- 
cisco Conference limit to some extent the efficacy of efforts at interpretation 
other than through the amendment route.’ The principles involved, how- 
ever, are acknowledged by all to be principles of the Charter. By ac- 
cepting the respective texts, states have acknowledged that the principles 
represent their interpretations of the obligations of the Charter. The use © 
of “should” rather than “shall” in those instances in which the Committee 
believed it was speaking de lege ferenda or stating mere desiderata further 
supports the view that the states involved intended to assert binding rules 
of law where they used language of firm obligation. 

It was by no means clear in 1963, when the Special Committee began 
its work, that a declaration would be the end product. Some states argued 
that a study of the principles would be a useful and sufficient exercise. 
Others thought in terms of a number of separate declarations. The grad- 
ual personal commitment of the individuals involved contributed to the 
growth and acceptance of the idea of a declaration on the seven principles. 
It came to be expected, and all concerned recognized that anyone who 
could be blamed for frustrating that expectation would pay a political 
price. 

A discussion of the nature of the international system within which 
these norms must operate is beyond the scope of this article, It is suff- 
cient to observe- that the continued existence of the world as we know it— 
a world in which there is no state capable of imposing an order of its 
choosing on the entire international community—requires a degree of 
willingness on the part of states to accept some common standards or 
rules of the road. The effort to draw up the Principles of Friendly Rela- 
tions may, in large measure, be viewed, if nothing else, as an effort to 
clarify the standards and thereby to make more accurate the evaluation 


5 Report of Special Subcommittee of Committee IV/2 on the Interpretation of the 
Charter, 13 UNCIO Docs. 831-832. The final paragraph of that document reads 
as follows: 

“It is to be understood, of course, that if an interpretation made by any organ of 
the Organization or by a committee of jurists is not generally acceptable it will be 
without binding force. In such circumstances, or in cases where it is desired to 
establish an authoritative interpretation as a precedent for the future, it may be neces- 
sary to embody the interpretation in an amendment to the Charter. This may .always 
be accomplished by recourse to the procedure provided for amendment.” (Emphasis 
supplied. ) 

6 Under Art. 31 of the Vienna Convention on the Law of Treaties: 

“1, A treaty shall be interpreted in good faith in accordance with the ordinary 
meaning to be given to the terms of the treaty in their context and in light of its 
object and purpose. 

Q & = hd 2 

“3. There shall be taken into account together with the context: 

(a) Any subsequent agreement between the parties regarding the interpretation of 

l the treaty or the application of its provisions; 

(b) Any subsequent practice in the application of the treaty which establishes the 

agreement of the parties regarding its interpretations; 

(c) Any relevant rules of international law applicable in the relations between the 

parties.” U.N. Doc. A/CONF.39/27 (1969), 63 A.J.L.L. 875 (1969). 
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by states of how far they can go without provoking a reaction arising out 
of another state’s view of wkat is acceptable. Any such effort conversely 
assists a state in understanding more precisely what sort of encroachments 
on its actions or interests it is expected to accept as a consequence of the 
interdependent nature of the world and how it may react to those which 
it is not expected to accept. 


To regard the codification of the Principles of Friendly Relations solely 
in these terms, however, would be to ignore the other factors that went 
into the decision of the General Assembly to undertake this work. These 
factors, which are now of largely historical interest, ranged from nobility 
of purpose to a desire to engage in propaganda and included a felt need 
on the part of some of those who had not been present at San Francisco 
in 1945 to put their views on record. There was in addition a simple 
desire on the part of some to provide work for what was at the time an 
under-employed Legal Committee. Whatever relevance these motives 
may have to the appraisal cf future efforts in this or related areas and 
however much they explain the behavior of some states during the process, 
they do not throw much light on the meaning of the Declaration itself. 

It is the purpose of this article to relate some of the history of the mat- 
ter and to provide a few brief notes and comments by way of an intro- 
ductory guide to the text in ight of some of its negotiating history. Such 
a brief paper on topics of such magnitude can be no more than an intro- 
duction.’ The reader will find it helpful to have before him the text of 
the Declaration on Principles of International Law Concerning Friendly 


7 By calling this paper a survey, the writer hopes to avoid any disappointment at 
the lack of extensive analysis of the legal concepts involved outside the context of the 
Friendly Relations exercise, as well as the absence of extensive references to particular 
statements made by one delegation or another. The summary records of the Com- 
mittee, set out in U.N. Docs. AyAC.125/SR.1 ef seq., and the six excellent Reports 
of the Committee, found in U.N. Docs. A/5746, A/6230, A/6799, A/7326, A/7619, 
A/8018, as well as the records of the discussion of the item in the General Assembly 
at the 17th through 24th Sessions are available and deserve close attention. Indeed, 
it is hoped that others with different points of view and a detachment lost to me as 
a result of extensive participation will also publish papers in this rich field. In doing 
so, it is suggested that they join the writer in bearing in mind, if not scrupulously 
following, the advice of Professor Riphagen who stated at the 114th meeting: 

“, . . the draft declaration, despite its title, could not be interpreted as one would 
interpret a carefully drafted legal document. The method of work adopted by the 
Committee, according to which the wording of principles or parts of principles had 
been negotiated at different sessions and between different groups of members had 
inevitably led to overlapping, inconsistencies in wording, lacunae and redundancies. 
No opportunity had yet been given to review the draft declaration as a whole from a 
legal point of view, and it did nct seem likely that such a review would be seriously 
undertaken. Consequently, one could not attach legal consequences to the fact that 
the same notions had often been expressed in the draft declaration in different word- 
ings and that clauses which, once incorporated in one principle or part of a principle, 
should, in logic and law, also be inserted in another principle or part of a principle, 
had not been so inserted. In particular, any argumentation a contrario—already in 
any case a dubious process of reasoning in the interpretation of international legal 
documents—-would be inadmissible in respect of the terms of the present draft declara- 
tion.” U.N, Doc. A/AC.125/SR.124. 
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Relations and Co-operation among States in Accordance with the Charter 
of the United Nations.® 


PREAMBLE 


The length of the Preamble warrants our frst consideration. Indeed, 
yerhaps a Kiplingesque “Just So” story on how the monster got that way 
would be in order. For the most part, the length of the Preamble is at- 
ributable to the need to find a way to meet the favorite ideas of various 
nembers of the Special Committee without distorting the body of the 
ext in a manner which would have made it unacceptable to other mem- 
vers, either because inclusion of the ideas would have distorted the bal- 
ınce of the text or because their inclusion would have appeared to signify 
icceptance as lex lata of statements which were acceptable to some dele- 
zations only as statements of goals to be sought. Some paragraphs of the 
?reamble reflect the view of the newer states which wished to emphasize 
hat the world had changed since 1945 and that these principles should be 
imderstood as a reflection of that fact; others are responsive to the fear 
mgendered by the Brezhnev Doctrine. Some embody the views of a state 
which is preoccupied with questions of sovereignty and self-determination 
ıs applied to a small island off its coast, while other paragraphs are an 
offort to underline one or another concept included in the body of the 
‘ext. The recital of each of the principles in the Preamble itself was a 
sompromise between Latin American insistence on special emphasis on 
10n-intervention and the views of most of the rest of the members that 
ill the principles were equal and interrelated. And that is how the mon- 
iter got so lumpy. 


PROHIBITION OF THE THREAT OR USE OF FORCE 


The first paragraph of the formulation of the prohibition of the threat 
wr use of force is essentially a restatement of Article 2, paragraphs 3 and 
t, of the United Nations Charter. The only notable difference lies in the 
‘act that the rule is addressed to “Every State” rather than to “All Mem- 
gers.” This change, which is reflected throughout the Declaration with 
me or two minor exceptions, is based on the notion that, in light of Article 
}, paragraph 6, of the Charter, and the fact that almost all the states in 
he world are either Members of the United Nations or have pledged 
hemselves to adhere to the basic rules of the Charter, the rules of the 
charter can now be said to be binding on all states, which are by defini- 
ion subjects of international law and derive their sovereign existence 
rom that body of rules. 


8 General Assembly Res. 2625 (XXV), Oct. 24, 1970, U.N. General Assembly, 25th 
3ess., Doc, A/RES/2625 (XXV); 65 A.J.LL. 243 (1971). 

®“The Organization shall ensure that states which are not Members of the United 
Nations act in accordance with these Principles so far as may be necessary for the 
naintenance of international peace and security.” This is, of course, not the same as 
mposing obligations on third states. It is a statement of potential consequences, not 
: statement of legal obligations on third states. 
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The second paragraph, which asserts that a “war of aggression consti- 
tutes a crime,” derives from -he Kellogg-Briand Pact and the London and 
Tokyo Charters which established the War Crimes Tribunals.2° It was 
inserted at the request of Czechoslovakia. The utility of including such 
a statement in the absence of any decision as to what tribunal, if any, 
would ever deal with the question and on what basis it would do so is 
perhaps questionable. Actually, this statement is supererogatory in light 
of the endorsement in General Assembly Resolution 95 (I) of December 
11, 1946, of the basic concepts of the Charter and Judgment of the Nurem- 
berg Tribunal. Its inclusion can best be understood as one of several 
cases in which some delegates were of the view that it would look strange 
to omit any reference to a particular matter and others saw no harm in 
including such language. Otker examples of this approach abound through- 
out the text. This practice -s inevitable when many states participate in 
the drafting, and the occasional solecisms or redundancy that result are 
a small price to pay for international understanding and co-operation. 

The third paragraph is a reflection of the understanding that for states 
to engage in war propaganda would be inconsistent with the Preamble of 
the Charter and the purposes of the United Nations as set forth in Article 
1.12 This paragraph was included in the declaration at the urging of the 
U.S.S.R. It was deemed a useful and acceptable addition by others in 
light of the rôle war propaganda played in the late 1930’s and 1960's in 
exacerbating tense situations. But it appears in the text subject to the 
express understanding that what is prohibited is state action, not indi- 
vidual conduct, the latter of which would involve issues of free speech.** 

The fourth paragraph is merely a special case of the general prohibi- 
tion set forth in the first paragraph, and was inserted because of the his- 
toric importance of use of force across boundaries. The term “violate” 
in the first part of this sentence caused some difficulty at the first session 
of the Committee in Mexico City in 1964. The United States argued for 
the use of the word “change” instead of “violate.” Subsequently, the 
United States decided that it could live with the term “violate.” The 
United States Delegate to the Sixth Committee, Mr. William P. Rogers, is 
to be credited for this step; he explained the United States position as 
follows: 


... The... difficulty in accepting . . . [violate] was based on 
apprehensions that [it is] a term which carries with it a legal conclu- 
sion of guilt, but whick says nothing about the nature of the acts 
upon which that legal conclusion is to be based. ... We urged that 


10 See also the Geneva Protocol of 1924 for the Pacific Settlement of Disputes, 
which contains the declaration that, “a war of aggression constitutes ... an interna- 
tional crime.” 

11 Czech draft Declaration, U.N. Doc, A/AC.125/L.16, par. 2, March 17, 1966. | 

12 References to articles are always to articles of the U.N. Charter unless otherwise — 
indicated. 

18 See statement by Mr. Gime: (U.S.), U.N. Doc. A/S.6/SR.1180 (1970). The 
U.S. repeated this assertion several times in the course of the work of the Committee 
and it was never challenged. 
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a formulation more nearly in the language of fact rather than legal 
conclusion be worked out. 


He then explained the decision of the United States to accept the term 
“violate”: 


In so doing, we would wish to emphasize that it is our understand- 
ing that “to violate” a boundary does not encompass the lawful use 
of force. In our opinion, it is clear from the work of the Committee 
and the text of the statement on the use of force, particularly para- 
graph 3, that the employment of force across frontiers in the exercise 
of the right of individual or collective self-defense, or any other law- 
ful use of force consistent with the Charter, is not a “violation” of 
that frontier." 


The fifth paragraph of the formulation represents a recognition of the 
fact that, since 1945, the main tensions between nations have occurred, 
not in areas where there were established frontiers or boundaries in the 
classic sense, but where the two sides were separated by international 
lines of demarcation, e.g., Germany, the Middle East, Korea, Viet-Nam. 
The United States was particularly insistent that this paragraph be in- 
cluded for this reason. The inherent complexity of any situation in which 
there are international lines of demarcation instead of established fron- 
tiers accounts for the somewhat tortured wording of the paragraph. De- 
spite its complexity, the paragraph is particularly well drafted and covers 
the situations in which a state can be properly barred from using force: 


e 2 » . b * T TIRS 
where it has agreed to the line in question, where the Security Council ~- +; , cS 
iis i¢ si ee eh % 
has ordered the states in question to accept the line, or other situations in’: ee NT, 


which a state can be said to be bound to respect the lines. 


Linley Faos 
pbk 4 tae 
The sixth paragraph, which deals with reprisals, is again an explication A oe 


of the general language of the opening paragraph. This norm derives% ON x oe 
not only from the general Jangauge of Article 2, paragraph 4, but from Sr 


an express decision of the Security Council in Resolution 188 of April 
9, 1964, and thus represents an interesting example of the development, 
or at least codification, of international law in the United Nations. The 
inclusion of this concept in the text is indicative of the fact that the Com- 
mittee regarded the concluding phrase of Article 2, paragraph 4, as a 
limitation on state action and not an escape clause. 

The seventh paragraph, which deals with self-determination, was in- 
cluded largely, though by no means solely, at the insistence of the African 
and Asian states which had recently emerged from colonial situations. 
Initially there was considerable reluctance on the part of many Western 
states to include an express prohibition of the use of force in connection 


14 U.S. Delegation Press Release 4706, Nov. 17, 1965. 

45 The resolution “Condemns reprisals as incompatible with the purposes and prin- 
ciples of the United Nations.” U.N. Doc. S/5650 (1964). It is probably true that 
the Kellogg-Briand Pact had accomplished virtually the same end when it stated that 
“the settlement or solution of all disputes or conflicts . . . shall never be sought 
except by pacific means.” See also the Corfu Channel case, [1949] LC.J. Rep. 4. 
Nevertheless, the text on reprisals was a significant act of codification in the sense of 
making the general rule more specific. 


ACE San l 
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with dependent peoples. The frst step toward bridging the gap was taken 
by the delegations of The Netherlands, and Italy in a text wherein they 
sought to stress the obligation of administering authorities to permit the 
inhabitants to exercise their right of self-determination.*® The agreed 
paragraph was the outcome of four years of negotiations, based in part on 
the initial wedge created by the Italian-Dutch proposal. The ambit of the 
agreed text is sufficient to cover all situations in which force is used to 
deprive peoples of the righ: to self-determination. 

This statement covers such a use of force in a purely colonial context 
as well as actions in contiguous nominally independent states or against 
populations of the acting state itself, subject to certain limitations set forth 
in the self-determination principle. The paragraph refers to one type of 
use of force which is “inccnsistent with the Purposes of the United Na- 
tions.” Some states took exception to the inclusion of a prohibition of 
acts which might take place in cther than an inter-state context. Article 
2, paragraph 4, they asserted refers to the threat or use of force only in 
“international relations.” Most states, however, took the view that the 
phrase “international relations” seemed not to be limited to strictly inter- 
state relations and that relations between an administering authority and 
a non-self-governing territory are international in character, in light of 
the international responsibilities imposed under Chapter XI of the Charter. 
Indeed, the action of the Security Council in 1948 in the Indonesian mat- 
ter when it called upon the parties “to cease hostilities,’ was an implied 
recognition of the proposition that the relations between a state and a 
dependent territory can at some point be of sufficient international con- 
cern as not to fall within the scope of Article 2, paragraph 7. The para- 
graph is carefully drafted so as to avoid prejudicing in any way the duty 
of administering states to maintain order and to use force to that end. 

The eighth and ninth paragraphs of the formulation recognized the rôle 
which indirect uses of force have played in the world since 1945. It was 
argued that to fail to mention such acts might give rise to the unwarranted 
conclusion that states coulc do indirectly what they were prohibited from 
doing directly. The last phrase of paragraph 9, “when the acts . . . involve 
a threat or use of force,” was added in an effort to avoid states’ asserting 
a right to exercise their inherent right of self-defense by way of pre- 
emptive attack before there had been any use of force against them. The 
expression reflected an effcrt to respond to the view sometimes asserted 
that anything that violates Article 2, paragraph 4, gives rise to rights under 
Article 51. Whether the edditicn adds anything but a degree of circu- 
larity to the text and what the function of the word “threat” was in the 
minds of the proponents of the addition are perhaps open to question. 
Indeed, once the notion of “threat” is included, it is difficult to perceive 
any limitation on what was previously set forth. Even “encouraging” is 
a threat. 

The tenth paragraph, which deals with territorial inviolability, repre- 
sented the generalizing on a global scale of a norm which has long applied 


18 U.N. Doc, A/AC.125/L.24, par. 4(c) (1966). 
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in the Western Hemisphere under Article 17 of the Charter of the Or- 
ganization of American States—and by implication in the United Nations 
Charter. The last sentence with its (a) and (b) parts was included in 
order to insure that questions of the validity of prior treaties would be 
determined in accordance with treaty law, to take account of the situa- 
tions covered by Article 107 of the ‘Charter, and to preserve the rôle of 
the Security Council in light of Chapter VII and Article 25. As can be 
well imagined, the Article 107 aspec: of the question, although minor in 
the eyes of the overwhelming majority of the members of the Committe, 
was a matter of considerable sensitivity so far as some of the main par- 
ticipants in World War II were concerned.” The inclusion of the phrase 
“as legal” in the third sentence was important for those states which main- 
tain that recognition is essentially a factual question and that a state may 
be obliged to deal with an existing situation (¢.g., recognizing marriages 
or property transfers as valid), even though it may have been brought 
about by illegal means. 

The eleventh paragraph on pursuing negotiations relating to a treaty 
on general and complete disarmament is self-explanatory and consistent 
with the obligations of the Charter and the Non-Proliferation Treaty. 

The twelfth paragraph is a statement of the positive duty of states to 
co-operate in the maintenance of international peace and security, as con- 
tained in the Preamble of the United Nations Charter and Articles 11 
and 24. While the extreme generality of paragraph 12 is certainly re- 
grettable, the text does serve to impart some notion of positive duty into 
the formulation, Consequently it forms a foundation for the future work 
of United Nations committees which ere directly concerned with questions 
such as peacekeeping and the financial crises of the United Nations caused 
by the continued refusal of some states to accept the obligations of Ar- 
ticle 17.18 


17 Since 1945 there has been a significant difference of opinion on the scope and 
meaning of this article, with the Soviet Urion on the ore hand arguing that every- 
thing relating to the postwar peace settlements is beycnd the competence of the 
United Nations, including all situations arising from the War. The Western states 
took the view that Art. 107 served to provide for peace settlements, which involved 
transfers of territory and to prevent the “enemy state” from using the organs of the 
United Nations to contest any decisions or actions of the Allied Powers. See Goodrich, 
Hambro, Simms, Charter of the United Nations, 633-637 (1969). The different 
situations of Japan, which is a Member ani therefore has no fears of a prospective 
wording on the matter but has domestic political concems about a retrospective 
reading, and that of the Federal Republic of Germany, which is not a Member of 
the United Nations and which was indirectly threatened by Soviet comments at the 
time of the invasion of Czechoslovakia in 1968, complicated the work of the Com- 
mittee, The competing pressures on this point caused the U.S. Representative to 
state at the 114th meeting of the Special Committee: “the Charter of the United 
Nations does not contain any provision tha: would limit the application of the first 
three sentences of the tenth paragraph . . . with respect to the Federal Republic 
of Germany.” U.N. Doc. A/AC.125/SR.114 (1966). 

18 Reference to the work of the Committee on the Definition of Aggression has been 
deliberately omitted because it seems unlikely that the legal lacunae, if any, will ever 
be filled by a definition drafted by that body. No text dealing exclusively with the 
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While the failure of this paragraph to go beyond noting the need to 
make the system more effective does not affect the theoretical strength of 
the text as a whole, its effect on concrete situations, such as a state which 
feels imperiled but receives no succor from the United Nations, could be 
such as to weaken severely all that has gone before. The general tenor 
of the Charter; Article 2, paragraph 4; the Preamble, pursuant to which 
states undertake “to ensure. .. that armed force shall not be used, save 
in the common interest”; the requirement of Article 2, paragraph 3, that 
states settle disputes by peaceful means; and the content of Chapters VI 
and VII of the Charter all support the conclusion that the Charter pro- 
- hibits any initiative in the use of force. As Judge Jessup has put it, 


Uader the Charter alarming military preparations by a neighboring 
state would justify a resort to the Security Council, but would not 
justify resort to anticipatory force by the state which believed itself 
threatened. 


After all, it takes very little time to request a meeting of the Security 
Council and even less time Jor the Security Council to act. The problem 
is that the system has simply not worked that way. The existence of the 
veto is a defect which was built into the system at the beginning. This 
defect was overcome to some extent by the “Uniting for Peace” Resolu- 
tion. But it must be assumed that the term “breach of the peace” in- 
cludes acts of such bellicosity as would cause a reasonable government to 
fear that, if it did not strike first, its very existence would be threatened. 
Action falling short of a use of force across the border (or boundary) but 
causing a state (particularly a small state or a state threatened with nu- 
clear destruction) to fear for its existence might include the massing of 
troops near the border, stetements that the threatening state intended 
war, end acts of minor harassment falling just short of “armed attack.” 
Given this interpretation of “breach of the peace,” the “Uniting for Peace” 
Resolution would appear to meet the situation caused by an exercise of 
the veto. 

What, then, should the threatened state do if the Security Council fails 


to act but not “because of lack of unanimity of the permanent members” 


rights and duties of states with respect to the use of force will ever solve the dilemma. 
The system of collective security; must be made to function more effectively, and a 
definition of aggression is unlikel-7 to meke the system a more workable one. 

18 A Modern Law of Nations 166 (1948). See also K. Skubiszewski, “Use of Force 
by States. Collective Security. Law of War and Neutrality,” in Manual of Inter- 
national Law 745-746 (Sørensen ed., 1968); L. Henkin, “Force, Intervention and 
Neutra_ity in Contemporary International Law,” 1963 Proceedings, Am. Soc. Int. Law 
147-150. But see the statement by President Kennedy on Oct. 22, 1962, in connec- 
tion wth the Cuban missile crisis, 47 Department of State Bulletin 715 (1962). Sir 
Humphrey Waldock has expressed the view, “It is enough if there is a strong proba- 
bility of armed attack—an imminent threat of armed attack.” “The Regulation of 
the Use of Force by Individual States in Intemational Law,” 81 Hague Academy, 
Recuei. des Cours 500 (1952). Along the same lines are the views of W., Friedmann, 
The Changing Structure of International Law 258-259 (1964), and D. W. Bowett, 
Self-Defence in International Law 191 (1958). 
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or if the Security Council or the majority of the Members of the United 
Nations do not convene an emergency special session? 

The situation in the Middle East in the period receding the June, 1967, 
hostilities suggests an answer. The crisis was brought before the Council 
on May 29, 1967, at the request of Canada and Denmark.” The records 
of the debate from May 29 until the outbreak of hostilities on June 5 
are a study in frustration, futility, and fecklessness.24_ It is not relevant for 
the purposes of this paper to seek to apportion blame for this failure. The 
current problem is the lesson which small states that are threatened may 
be tempted to draw from it, ie., that a pre-emptive strike, however, de- 
batable such an action may te legally, is the only way to ensure a small 
state’s continued existence. The problems leading up to this dilemma are 
not primarily legal. The machinery exists on paper. Until there is the 
requisite political will to solve the problem of peacekeeping and until 
states are prepared to accept and to abide by much more far-reaching 
obligations of co-operation, there is little that can be done to solve the 
dilemma of a seriously threatened state. Nor can it be said with con- 
fidence that only small states may be faced with such questions of survival. 
Nuclear missiles have raised the same apprehensions in the eyes of large 
and powerful states. Perhaps the most that can be said is, in the words of 
Professor Brierly: 


The truth is that self-preservation is not a legal right but an in- 
stinct, and no doubt when this instinct comes into conflict with legal 
duty either in a state or an individual, it often happens that the in- 
stinct prevails over the duty. It may sometimes even be morally right 
that it should do so. But we ought not to argue that because states 
or individuals are likely to behave in a certain way in certain cir- 
cumstances, therefore they have a right to behave in that way. Strong 
temptation may affect our judgment of the moral blame which at- 
taches to a breach of the law, but no self-respecting system can admit 
that it makes breaches of the law legal; and the credit of international 
law has more to gain by the candid admission of breaches when they 
occur, than by attempting to throw a cloak of legality over them.” 


One thing the law can do, and has done, is to make it clear that a state 
which moves first will reap no positive benefits from such a move. Para- 
graph ten of the text emphasizes this point by asserting that a state may 
not acquire territory in such a manner. 

The final paragraph is a general formulation which avoids the existing 
disagreements among the Member states. The text thus accommodates 
those who support and those who oppose the residual peacekeeping rôle 
of the General Assembly in cases in which the Security Council is unable 
to act, those who regard regional organizations as able to authorize the 
use of force under certain circumstances and those who do not, those who 


20 Letter dated May 23, 1967, from the Permanent Representatives of Canada and 
Denmark addressed to the President of the Security Council, U.N. Doc. $/7902 (1967). 

21 U.N. Docs. S/PV.1343 to 1846 (1967). 

22 Brierly, The Law of Nations 318-319 (5th ed, 1955). The passage has un- 
fortunately been deleted in the sixth edition (1963) by Sir Humphrey Waldock. 
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subscribe to the notion of en inherent right of self-defense against colo- 
nialism and those who do not, those who read Article 51 restrictively and 
place their emphasis on the phrase “if an armed attack occurs,” and those 
who do not. It cannot be zainsaid that the generality of this paragraph 
diminishes the utility of the text as a whole, since it leaves unanswered 
so many important questions relating to the use of force. The gaps be- 
tween governmental positiors on the matters in question are, however, so 
great that it was not possible to contemplate general agreement on any 
detailed language. 

In spite of this limitation on the completeness of the formulation, the 
writer believes that the individual paragraphs, while incapable of pro- 
viding a complete system, provide vital guidelines in a number of key 
situations. Certainly this formulation, as well as others, must be under- 
stood in the manner described by Professor Arangio Ruiz (Italy), when 
he said “. . . any principle əf general international law and/or any prin- 
ciple of Charter law not embodied in the declaration was not, as a con- 
sequence, any less a part of international law. More precisely, it was no 
less fundamental than the principles actually embodied in the declara- 
tion....”78 None differed with this view. 

A final word is necessary concerning the term “force” itself. There 
existed throughout the history of the Committee’s consideration of the 
question a difference of opinion between those members who regarded 
the term “force” in Article 2, paragraph 4, as limited to armed or physical 
force and those who argued that it included “all forms of pressure, in- 
cluding those of a political and economic character, which have the effect 
of threatening the territorial integrity or political independence of any 
state.” *4 The limited view of the term “force” was advocated by the 
Western states, several Letin American states, and one or two others. 
The Western argument was based on the drafting history and textual 
analysis of the Charter. Some proponents of this view urged that under 
the Charter any breach of Article 2, paragraph 4, gave rise to a right of 
self-defense in accordance with Article 51 and that it could not be said 
that the Charter intended to give rise to such a right in response to non- 
physical acts such as economic pressure. The majority of African and 
Asian states, some Latin Amsrican states, and the Eastern bloc argued that 
the purpose of Article 2, paragraph 4, was, inter alia, to protect the po- 
litical independence of states and that this could be just as readily im- 
periled by economic and political pressure as by armed force. They 
argued that, since the Charter must be interpreted in the same contem- 
porary manner that John Marshall had urged as the governing principle 
for the interpretation of the U.S. Constitution, it was wrong to be bound 
by the travaux préparatoires of the 1940’s. Ostensibly the text on “force” 
does not answer this point. It was tacitly agreed to “paper over” this 
difference by elevating the -ext to a sufficient level of abstraction to hide 
the difference; it is therefcre possible to read many of the paragraphs 
on the principle as consistent with either view. The nature of the specific 


28 U.N. Doc. A/AC.125/SR.11¢ (197C), 24 U.N. Doc. A/6320, p. 23 (1966). 
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acts included in the text and the fact that such matters as coercion by 
other means are dealt with elsewhere in the text provide support for the 
view that a restrictive interpretation of the scove of the term “force” is 
called for. This, however, does not affect the fact that those who 
stressed the importance of the need to protect states against economic 
pressures of a certain magnitude accomplished their goals as well. Evi- 
dence of this is found in the Preamble and the text on the principle of 
non-intervention. Thus, due regard was shown for the law and for the 
meaning of Article 2, paragraph 4, and other means were found to take 
care of the legitimate needs voiced by certain states. 


PEACEFUL SETTLEMENT oF DISPUTES 


This principle is the other side of the coin of the obligation not to use 
force. The paragraphs essentially repeat some of the relevant articles of 
the Charter.® 

The phrase in the penultimate paragraph, “recourse to, or acceptance 
of, a settlement procedure freely agreed to by States with regard to exist- 
ing or future disputes to which they are parties shall not be regarded as 
incompatible with sovereign equality,” represents the only positive achieve- 
ment of the Committee in formulating this principle.?”. Presumably it will 
lay to rest once and for all the retrograde notion that a state derogates 
from its sovereignty when it agrees to submit future disputes to binding 
third-party adjudication. The weakness of the formulation of this prin- 
ciple lies more in its errors of omission than those of commission.”* It is 
by far the least impressive achievement of the Committee. 


The proposals on which agreement was not possible may perhaps be 
read as a primer of first steps to be taken to provide alternatives to a 
world ruled by force. They included: 


Legal disputes should as a general rule be referred by the parties 
to the International Court of Justice. . . . General multilateral con- 
ventions . . . should contain a clause providing that disputes relating 
to the interpretation or application of the convention . . . may be re- 
ferred on the application of any party to the International Court of 
Justice. . . . Every State should accept the compulsory jurisdiction of 
the International Court of Justice. 


The debates on this matter were another depressing example of the rigid, 
anachronistic doctrines of state sovereignty still adhered to by the Soviet 
Union and the curious tendency of some of the new states to prefer nego- 


25 Jn addition to the self-serving statements by a number of states that they re- 
garded the term in the restricted sense, there were statements by those who would 
have preferred the broader view but expressed regret that the text supported the re- 
strictive view. See statement by the delegation of Nigeria U.N. Doc. A/AC/125/114 
(1970). 

28 For an excellent discussion of the drafting history of the text on this principle, 
see Heuben, loc. cit., note 1, above, at 710-716. 

27 The persistent efforts of Professor Riphagen account for this achievement. 

28 The formulation of this principle must be read in light of Professor Arangio Ruiz’ 
statement referred to on p. 724 above. 
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tiation and to eschew third-party settlement as contrary to their interests 
or beyond their means.” In the opinion of the writer, the failure of the 
international community over the years to make progress in this area (as 
the text reflects) is the main reason why so many disputes are allowed to 
fester for so long as they are not an immediate threat to world peace. 
If there were a wider acceptance of peaceful modes of settlement, much 
anguish and suffering, not to mention danger, could be avoided. 


Non-INTERVENTION 


The development of the text on this principle from 1964 until final agree- 
ment can be viewed as a paradigm of one of the ways in which legal 
norms are conceived, incubated, and born in the United Nations. Political 
realities, legal theory, and individual traits of stubbornness, pride, and 
eventually courage and determination were involved. 

The principle was included largely at the insistence of Eastern Europe 
and Latin America. At the :nitial meeting of the Special Committee in 
1964, the United States, for one, took the position that the only principle 
of non-intervention found in the Charter was Article 2, paragraph 7, which 
related to intervention by the United Nations. The U.S. Representative 
argued: 


. . . in the United States delegations view Article 2(7) of the 
Chapter applied only to intervention by the United Nations, and the 
intervention by one State in tae affairs of another was illicit under 
the Charter only when it was accompanied by the threat or use of 
force. Article 2(7) was the only provision in the Charter which made 
express reference to non-ntervention, and the scope of State interven- 
tion was defined only in Article 2(4).°° 


The United States received relatively little support for its position. In 
addition to sniping commentary on motives, it was argued that the United 
State had accepted extensive obligations of this general character in the 
Organization of American States years earlier and therefore should have 
no difficulty in accepting the notion in the broader United Nations context. 

The United States Delegation in the Special Committee was not insen- 
sitive to its relative isolation on this point and to the propaganda advan- 
tage which others were seeking to derive from the situation. Other fac- 
tors were also at work to cause the United States to reconsider. The 
Soviet Union, following its established practice of introducing one propa- 
ganda item a year, proposed the following year at the 20th General As- 
sembly that the Assembly ccnsider, as an important and urgent matter, 
“The Inadmissibility of Intervention in the Domestic Affairs of States and 
the Protection of their Indepandence and Sovereignty.” ** The new item 
was sent to the First (Political and Security) Committee rather than to the 


22 Those of the newer states waich refused to support a more progressive text on 
this principle can be only partially excused on the ground that they are following the 
example of the major Powers. More can be expected than an adherence to the lowest 
common denominator. 

30 U.N. Doc. A/AC.119/SR.32 (1964). st U.N. Doc. A/5997 (1965). 
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Sixth (Legal), which is a notoriously poor forum for propaganda because’ 
of its traditionally high professional standards. The statements made by 
_ the Soviet Union in connection with the item as well as the nature of the 
draft they tabled drew a comment from Ambassador Goldberg expressing 
disappointment that the Soviet Union had used the United Nations to 
reopen the Cold War. Ambassador Goldberg pointed out that the Soviet 
draft, inter alia, ignored the types of intervention which had become most 
prevalent since 1945; i.e., indirect uses of force, such as the promotion and 
organization of armed bands, terrorism, and the fomenting of civil strife.*” 
The United States tabled a counter-draft in the fcrm of a series of amend- 
ments.’ The`states of Latin America, Africa, and Asia then produced 
compromise texts which, after extensive negotiations among all concerned, 
resulted in General Assembly Resolution 2131(XX). The paragraphs of 
Resolution 2131 covering indirect uses of force were drawn directly from 
the draft of the Friendly Relations Committee on the Prohibition of the 
Use of Force which had been prepared in 1964.°* The final text that was 
adopted was sweeping in character, and the United States representative, 
in explaining its affirmative vote in the Committee, stated: 


I shall not elaborate on the law of non-intervention and self-defense 
—-for two reasons: First, as I have suggested, we view this Declaration 
as a statement of attitude and policy—as a political Declaration with 
a vital political message—not as a declaration or elaboration of the 
law governing non-intervention. Second, a Special Committee of this 
Assembly on the Principles of International Law concerning Friendly 
Relations and Cooperation among States has been given the precise 
job of enunciating that law. Thus we leave the precise definitions 
of the law to the lawyers, and our vote on this resolution is without 
prejudice to the position on the definition of the law we shall take 
in the Special Committee.*® 


At the following session of the Friendly Relations Committee, the United 
States joined with Australia, Canada, France, Italy, and the United King- 
dom in tabling a draft statement of the principle of non-intervention.* 
The sponsors of this proposal stressed the close connection between the 
prohibition of the threat or use of force and the principle of non-interven- 
tion. Thus a step had been taken away from the limitation of the doctrine 
to Article 2, paragraph 7, strictly construed. A number of other delegates, 
however, criticized the formulation because it was limited to the pro- 
hibition of the threat or use of armed force. This criticism, plus the strong 
pressure to find some way of meeting the felt need not to limit the text 
on the use of force to armed force, contributed to an eventual Western 


32 U.N. Doc. A/PV.1406 (1965). 83 U.N. Doc. A/C.1/L.343/Rev.1 (1965). 

84 See Working Paper I (U.N. Doc. A/5746, par. 106) of Mexico City. This paper 
had not been finally agreed to at the Friendly Relations Committee meeting because 
of the problems with the term “violate,” discussed above. The text nevertheless 
formed the basis for the core of Res. 2131 and the text ultimately agreed upon by 
the Friendly Relations Committee. See U.N. General Assembly, 20th Sess, Official 
Records, Supp. No. 14 (A/6014), p. 11; 60 AJ.LL. 662 (1966). 

35 Statement by Ambassador Charles W. Yast, U.N. Doc. A/C.1/SR.1423. 

86 U.N. Doc. A/AC,125/L.13 (1966). 
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recognition that some way had to be found to cover economic and politi- 
cal pressures of sufficient magnitude to affect political independence.” | + 

Unfortunately, the Special Committee chose this moment, when there ` 
was every reason for a spirit of co-operation to prevail, to commit its 
greatest blunder. A number of the delegates insisted that Resolution . 
2131(XX) was the perfect embodiment of the principle and had to be 
accepted verbatim by the Special Committee. The representatives of 
Chile end the United Arab Republic successfully urged the Committee to 
adopt the following resolution: 


The Special Committee, 
Bearing in mind: 

(a) That the General Assembly, by its resolution 1966 (XVIII) 
of 16 December 1963, established this Special Committee to study 
and report on the princ:ples cf international law enumerated in Gen- 
eral Assembly resolution 1815 (XVII), 

(b) That the General Assembly, by its resolution 2103 (XX) of 20 
December 1965, definitively fixed the structure of this Committee, 
granting it, inter alia, authority to consider the principle of non-inter- 
vention, and 

(c) That the General Assembly, by its resolution 2131 (XX) of 21 
December 1965, adopted a Declaration on the Inadmissibility of In- 
tervention in the Domestic Affairs of States and the Protection of their 
Independence and Sovereignty which, by virtue of the number of 
States which voted in its favour, the scope and profundity of its con- 
tents and, in particular, the absence of opposition, reflects a universal 
legal conviction which qualified it to be regarded as an authentic and 
definite principle of international law, 

1. Decides that with regard to the principle of non-intervention the 
Special Committee will abide by General Assembly resolution 2131 
(XX) of 21 December 1965; and 

2. Instructs the Drafting Committee, without prejudice to the pro- 
visions of the preceding paragraph, to direct its work on the duty not 
tc: intervene in matters within the domestic jurisdiction of any State 
towards the consideration of additional proposals, with the aim of 


es aie the area of agreement of General Assembly resolution 2131 
The vote was 22 in favor, 8 opposed, with 1 abstention. The irony of 
adopting a resolution speaking of “the universal legal conviction” by a 
divided vote did not go unnoticed by the minority who commented pub- 
licly cn it. The United States and the other co-sponsors of the five-Power 
draft were of the view thet they had made an effort to move forward 
which had been arrogantly rebuffed. Some of the supporters of Resolu- 
tion 2131 (XX) ignored Ambassador Yost’s statement and argued that the 
Western states had used them in the General Assembly to blunt the Soviet 


87 Tois shift over a period cf years is evidence that those who say the General 
Assembly is frustrated because a particular Permanent Member is taking a negative 
position may be allowing pessimism to blind them to the fact that even giants move 
when they are brought to perczive it to be in their interest to do so. For another 
example, see the history of the Charter amendments increasing the size of the Security 
Council and the Economic and Social Council, and compare the initial Soviet state- 
ments with its eventual ratification, 
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offensive but were now seeking to back off. In short, there was little good 
‘will on any side. From 1966 until 1970 there were virtually no substan- 
_ tive exchanges on non-intervention except a sterile fight as to whether 
and to what extent the Committee was bound by the General Assembly 
resolution. The Latin American states refused to consider any changes 
in the text of Resolution 2131 (XX), the United States doggedly quoted 
Ambassador Yost, and the United Kingdom reminded all who would listen 
that it had never voted for Resolution 2131 (XX) in the first place.** 

Indeed, the matter aroused so much bitterness that serious consideration 
was given to deleting the principle from the list. Public statements by 
delegations from North and South America hinted at this as being the 
only way out. Fortunately cooler heads prevailed in the long run, and, 
with the quiet help of one Latin American jurist who shuttled between 
the two camps, an accommodation was eventually reached. Individual 
stubbornness played a réle in creating the controversy and individual 
energy and determination helped to bring about a solution. 

The United States and the Western European states reduced the extent 
of the changes which they had at first sought in Resolution 2131 (XX). 
and the Latin Americans responded by accepting the remaining requests. 

The final formulation of the principle parallels very closely the relevant 
articles of the Charter of the Organization of American States and thus 
represents another example of the generalizing of norms long accepted in 
the Western Hemisphere. The final text is sweeping in scope, and the 
acceptance of it by at least the Western Powers should be understood in 
the light of the particularly well-phrased remarks of the United Kingdom 
delegate, Mr. Sinclair, at the 114th meeting.®® 


Dury To CO-OPERATE 


The text on this principle accurately reflects the obligation under the 
Charter to co-operate and contains no apparent ambiguities requiring de- 
tailed clarification. It is an anodyne statement which accords a com- 
mendable importance to universal respect for and observance of human 
rights. The main difficulties encountered in the drafting of this text turned 


38 In part this entire dispute reflected philosophical differences as to the nature and 
rôle of General Assembly resolutions and, for the Latin American states, a fear that 
if they agreed to reopen the questions answered by Res. 2131 (XX), they would be 
weakening the importance of the resolution, which had been voted for by such dis- 
parate states as Cuba, the Soviet Union, the United States, and Syria, to name a few. 
Indeed, only the principled abstention of the United Kingdom prevented the unani- 
mous adoption of that resolution. 

89 “In considering the scope of ‘interventian,’ it should be recognized that in an 
interdependent world, it is inevitable and desirable that States will be concerned with 
and will seek to influence the actions and policies of other States, and that the ob- 
jective of international law is not to prevent such activity but rather to ensure that it 
is compatible with the sovereign equality of States and self-determination of their 
peoples, 

“The United Kingdom delegation wished to state its understanding that the concept 
of intervention in the ‘external affairs’ of States was to be construed in the light of 
that commentary.” U.N. Doc. A/AC.125/SR.114. 
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on an effort by the Eastern European delegations to include some man- 
datory. language on non-discrimination. The complexity of such ques- 
tions as the problems of tke reletionship of state trading economies to 
GATT and the rôle of trade preferences for developing countries made it 
impossible for the Committse to move beyond the general language of 
the lead paragraph.*° 


EQUAL RIGHTS AND SELF-DETERMINATION 


The achievement of an agreed formulation of this highly complex prin- 
ciple was one of the most difficult tasks the Committee faced. Initially 
there was a split between those who accepted a right of self-determination 
of peoples and the duty of states to grant it, and those who argued that 
under international law only states could have rights or be the bene- 
ficiaries of rights. There were those who argued that the principle was 
universal in its application and those who sought to limit its application 
to colonial situations of the salt-water variety. Additional difficulties were 
created by the insistence o? some representatives that a failure to grant 
immediate independence gives rise to the right of the people to use force 
in self-defense against colonialism and created a duty on the part of other 
states to provide all possible assistance. Some even asserted doctrines 
which would haye made Article 2, paragraph 4, subject to a class war- 
fare exception. It was also argued that colonialism was illegal per se 
and that the only legitimate meens of exercising the right of self-deter- 
mination was the achievement of full independence. Yet another source 
of difficulty was the question of the rôle and relevance of General Assembly 
Resolution 1514 (XV). This resolution, entitled “Declaration on the 
Granting of Independence to Colonial Countries and Peoples” is the most 
frequently cited resolution in the United Nations.*? Most of the African 
and Asian nations regard it as a document only slightly less sacred than 
the Charter and as stating the law in relation to all colonial situations. 
Other states, particularly those in the West, do not hold the resolution in 
like esteem and are inclined to regard some of its paragraphs as consider- 
ably overstated, even as statements of political desiderata. In the final 
analysis, the African and Asian states showed considerable forbearance 
in not insisting on an express reference to this resolution. Had they done 


40 This is a part of the general problem of how to take into account the differences 
in economic organization between state-trading and free-market economies. More 
broadly, Professor Hazard, speaxing of most-favored-nation clauses, stated the problem 
in the following terms: 

“The clause camot operate to encourage expansion of trade by opening markets 
on a non-discriminatory basis :o low-cost producers because factors other than cost 
and tariffs influence the decisioas of state-trading buyers. In short, the most-favored- 
nation clause has proved itself to be no longer a sufficient desideratum for private- 
enterprise states in their commercial tariff concessions by private-enterprise states.” 
“Commercial Discrimination and International Law,” 52 A.J.I.L. 495 (1958). 

41 See Houben, op. cit. note 1 above, at 724, particularly note 116, for a discussion 
of Communist ideology on this point. 

42 U.N. General Assembly, 15th Sess., Official Records, Supp. No. 16 (A/4684), p. 66. 


1971] DECLARATION OF PRINCIPLES CONCERNING FRIENDLY RELATIONS 731 


so, agreement would have been impossible. In return, the Western states 
- made a considerable effort to include in one form or another as much of 
the substance of that important resolution as they could. One view of the 
Committee’s approach to the problem was expressed by Mr. Lee of Canada 
as follows: 


It [Resolution 1514] was a politically motivated expression which 
had persuasive force in the Committee’s drafting of the legal elements 
of the principle.** 

The ability of the Committee to resolve these deep divisions demon- 
strated both international co-operation and the creativity of the legal mind. 
Indeed, many of the solutions found in the drafting of the Principles of 
Friendly Relations speak well of the technical skill of the participants. 
Frequently these skills served merely to find devices to paper over differ- 
ences. Here they produced agreements of considerable significance. 

As can be seen from the initial paragraph of the formulation on this 
principle, the Committee recognized that peoples have the right of self- 
determination, that it is a universal right of all peoples, and that every 
state has the duty to respect this right. This represents a significant step 
in the progressive development of international law when compared with 
the positions taken in 1964. Many states had never before accepted self- 
determination as a right. Now it is recognized, as the second paragraph 
asserts, that states have an affirmative duty to promote the realization of 
the right. Instead of affixing labels of legality or illegality to existing 
colonial situations, the Committee in paragraph 2 affirmed “a speedy end 
to colonialism, having due regard to the freely-expressed will of the 
people’ as a goal rather than an immediate obligation. This phrase, par- 
ticularly with its emphasis on the “will of the people,” reflected a realistic 
appreciation of the fact that some existing colonies would not be viable 
as independent states and that some colonial people have expressed a 
preference not to seek full self-government (and in some cases to remain 
colonies) rather than to be cut adrift without support or placed in danger 
of annexation by other less enlightened states. 

The Committee in paragraph 4 clearly recognized that full independence 
was not the only mode of implementing the right of self-determination and 
expressly mentioned such alternative possibilities as “free association or 
integration with an independent State or the emergence into any other 
political status freely determined by a people.” ** At the same time, the 
Committee, in paragraph 6, expressly prohibited an administering state 
from seeking to terminate its responsibilities under the Charter by incor- 
porating a colony or non-self-governing territory into the metropole with- 
out the free consent of the people and then by claiming the matter to be 


4 U.N. Doc. A/AC.125/SR.114, p. 33 (1970). Indeed, this terse statement de- 
scribes how the Committee approached several resolutions in various of the principles 
about which there was disagreement as to the legal effect of the resolution per se. 

44 The inclusion of the last phrase at the suggestion of Mr. Engo (Cameroon) was 
a useful addition to the impliedly open-ended list contained in the Annex to Resolution 
1541 (XV). 
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outside the legitimate concern of the United Nations. This is the function 
of the phrase “such separate and distinct states shall exist until... .” 

The Committee also came forthrightly to grips with the application of 
the principle to people witkin an existing independent state. To have 
failed to deal with this problem would have been to diminish the univer- 
sality of the principle. The effort to deal with the situation, however, 
created difficulties for states possessing different and distinct peoples and 
for states with potential secessionist groups within their territory. The 
Committee faced these prob-ems and produced a reasonably satisfactory 
statement. Although paragreph 7 is drafted in a somewhat remote man- 
ner in the form of a saving clause, a close examination of its text will re- 
ward the reader with an affirmation of the applicability of the principle 
to peoples within existing states and the necessity for governments to 
represent the governed. The fact that these aspects of the principle must 
be extracted by an a contrario reading of the paragraph should not be 
misunderstood to limit the sweep and liberality of the paragraph. More- 
over, paragraph 7 must be zead in light of the states duty to promote 
respect for an observance of human rights and fundamental freedoms in 
accordance with paragraph 3. The difficulties in applying these texts 
to specific situations are great indeed. This is particularly true where the 
matter is, in the view of the affected state, an internal matter within the 
meaning of Article 2, paragiaph 7. The difficulty in applying the stan- 
dards of this text in a given situation (e.g., the situation in Pakistan) 
should not be permitted to detract from the merit of the formulation or 
the extent to which governments should be induced to adhere to them. 
In the short run, expediency may incline a government toward silence. 
In the long run silence is inimical to a just and lasting peace. 

The problems of the use of forcible measures to deny peoples the right 
to self-determination and of the rights and duties of third states in such 
situations were handled with particular adroitness by the Committee in 
paragraph 5. States administering non-self-governing territories were not 
barred from using force to maintain law and order or otherwise carrying 
out their responsibilities under Chapter XI. With regard to the obliga- 
tions of administering Powers, the paragraph restricts itself to a simple 
corollary of the duty to respect the right of people to self-determination, 
namely, that any forcible accion which deprives people of the right is a 
violation of the duty owed. The right of response to such acts by the 
people concerned and the duties of third states in such situations were 
left sufficiently vague to permit acceptance by those who believe third 
states have a duty to send arms and men and those who believe third 
states should supply only moral and political support. Arguments in sup- 
port of the right of response to such illegal uses of force by an adminis- 
tering state may be couched in terms of an inherent right of rebellion 
or the recognition of “peoples” as sufficiently subjects of international law 
to possess an inherent right of self-defense or in terms of the rules relating 
to the consequences of a breach of a multilateral treaty. The first argu- 


45 Vienna Convention on the Law of Treaties, opened for signature May 23, 1969, 
Art. 60, U.N. Doc. A/CONF.39/27 (1969); 63 A.J.LL. 875 (1969). 
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ment is essentially an extra-legal doctrine which provides little guidance 
about the rôle that may be performed by third states. The third is a doc- 
trine which, if broadly applied, can be dangerously destabilizing and lead 
to a rapid unraveling of the entire system. The best solution would 
seem to lie in regarding a use of force to deny a people its right of 
self-determination as a delict giving rise to rights on the part of the 
people concerned. This requires that the delict be reasonably defined. 
This task has been adequately accomplished by paragraph 5, if read in 
the context of the text on this principle as a whole, particularly paragraphs 
7 and 8. This reading rules out the citation of paragraph 5 to support 
the type of radical revolutionary activity which the Castro regime in Cuba 
sought to export to such places as Venezuela. The highly sophisticated 
United States proposal of 1966, which formed the basis of the Western 
position, dealt with this problem in an extremely complex manner through 
a series of presumptions, rebuttable through their implications a contrario. 
Paragraphs 7 and 8, which derive from the initial American proposal 
and General Assembly Resolution 1514 (XV), meet the problem in a 
slightly less complex way. Like the earlier American proposal, the merit 
of the text lies in the fact that, while not condoning the export of revolu- 
tion, it does not limit the scope of application of the principle of self- 
determination. This pragmatic approach falls just short of acceptance of 
the notion of self-defense against colonialism, which the writer believes, 
with Dr. Skubiszewski,** to be “debatable.” 

In sum, while the text of the principle of equal rights and self-deter- 
mination contains some tortured phraseology and while it may not be 
set out in the most logical order, a careful reading of it will show it to 
be a moderate and workable text. 


THE PRINCIPLE OF SOVEREIGN EQUALITY OF STATES 


Though very short and simple, the formulation of this principle con- 
stitutes an important affirmation of Article 2, paragraph 1, of the Charter.*7 
In particular, it underlines in clear terms the inconsistency with the Char- 
ter of any notion of limited sovereignty—the view that a state within a 
particular political or social system is not free from invasion or occupation 
by the armed forces of other states or is limited in its freedom to develop 
its own political, social or economic system. Indeed, the freedom of a 
state “to choose and develop its political, social, economic and cultural 


48 In Manual of Public International Law, 771-772 (Sgrensen ed., 1968); cf. Pro- 
fessor Stone’s comments on the Manual, 63 A.J.LL. 157, 162 (1969). 

47 The term “affirmation” of Art. 2(i) was deliberately used in this case as the 
agreed text adds little to what was agreed in San Francisco in 1945 when the Tech- 
nical Committee gave the following list of elements included in the notion of “sov- 
ereign equality’: 

“(1) the states are juridically equal; 

“(2) that each state enjoys the rights inherent in full sovereignty; 

“(3) that the personality of the state is respected, as well as its territorial integ- 

rity and political independence; 

“(4) that the state should, under international order, comply faithfully with its 

international duties and obligations.” 6 UNCIO Does. 457, 
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systems’ was the one significant addition to the 1945 formulation. The 
behavior toward Chile of the United States and other states members of 
the Organization of Amerizan States in recent months is a suitable ex- 
ample of the level of conduct demanded by this principle. Events in 
Czechoslovakia in 1968 were a clear case of violation of a number of 
principles of the Charter, including that of the sovereign equality of states. | 

Various provisions whick were suggested for inclusion in the text on 
this principle, but were rejected for one reason or another, included the 
idea that all states have tke right to join international organizations, the 
principle that Members of the United Nations are equally obligated to 
share the burdens of membership,** the fact that the sovereignty of each 
state is subordinate to international law,*® and the right of states freely to 
dispose of their national wealth and natural resources. Indeed, an ac- 
ceptable compromise was very nearly worked out on the question of 
natural resources as the result of intensive negotiations among the Western 
countries and Cameroon and Kenya.*° The U.S.S.R., for reasons not ap- 
parent at that time or later, blocked agreement on the ground that the 
compromise text was too restrictive of the right freely to dispose of natural 
resources, 

In relating the formulation of this principle to the world today, it is 
advisable to recall the words of Mr. Reis (U.S.): “that a legal text was 
clear and correct merely took the matter a few steps forward. It was 
necessary to hope, however, that in time there would come to be a greater 
acceptance of the right of each State to live its own life; cynicism and 
despair seemed the only alcernative to the hope.” 5 


Goop FArra FULFILLMENT OF OBLIGATIONS 


The text of the principle is a direct and uncomplicated statement. While 
it may be argued that the principle is self-evident, it is a useful stabilizing 
development to have it spelled out to this degree. The principle is derived 
from Article 2, paragraph £, but clearly extended here to cover the entire 
structure of international relations. Paragraph 3 was initially a source of 
some difficulty, as certain szates sought to write in a selective list of bases 


48 U.N. Doc. A/AC.125/25 (1970). A United States proposal related to the failure 
of the U.S.S.R. and its allies and France to accept the financial burdens of membership. 

49 A doctrine long accepted by international lawyers in the West and supported by 
such Afro-Asian countries as Camerocn, Kenya, Japan, Lebanon, and Nigeria. The 
highly restrictive Soviet doctrine of state sovereignty made it impossible for the Soviet 
Union or its allies to accept even this theoretical limitation on untrammeled freedom 
of action by states. 

60 The compromise text whica came so close to obtaining agreement was proposed 
by Kenya and read: “Each Staże has the right to freely dispose of its natural wealth 
and natural resources. In the 2xercise of this right, due regard shall be paid to the 
applicable rules of internationa. law and to the terms of agreements validly entered 
into.” Although such a statement is logically more a corollary of the principle than 
an element, it is unfortunate that this phrase, expressing the essence of Res. 1803 
(XVII), the most authoritative General Assembly pronouncement on the matter, did 
not find its way into the declaration in some form or other. 

51 U.N. Doc. A/AC.125/SR.114 (1970). 
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for the invalidity of treaties." They abandoned this effort eventually and 
relied instead on the Vienna Convention on the Law of Treaties and the 
current work of the International Law Commission on state succession 
with respect to treaties, to cover the subject. 


CONCLUSION 


The text of the Declaration on Friendly Relations is incomplete if 
viewed as a blueprint for world order. Too many issues are not covered; 
too many of those that are covered are dealt with in a vague manner. 
Moreover, there is room for debate as to the nature of the binding force 
of the Declaration among states. Finally, the text is largely oriented 
toward the preservation and protection of state sovereignty rather than the 
development of new norms anc new mechanisms more suited to the in- 
creasingly interdependent world of today and of the future. It speaks of 
international co-operation but fails to deal meaningfully with such matters 
as increasing the mechanisms of the United Nations for peacekeeping and 
the peaceful settlement of disputes. One must hope that the efforts of 
the Peacekeeping Committee, future work on the Development Decade, 
and the current General Assembly item on the International Court of Jus- 
tice will help to remedy these faults. 

In spite of these caveats, the text represents a very substantial contribu- 
tion to clarification of the key concepts of international law involved—so 
much so that a significant number of states pointed to the provisions in 
the course of recent debate in the United Nations as an example of the 
type of evolution which at this stage better served the needs of the inter- 
national community than a formal Charter review. Once comparable 
progress is made on such matters as peacekeeping, dispute settlement, and 
economic development, the Friendly Felations Declaration will form an 
indispensable part of a very important whole. 

One further benefit of the undertaking was the education of decision- 
makers. The enlightened perceptions of decision-makers who have been 
properly brought to see the issues have been regarded by some contem- 
porary commentators as the best hope for an ordered, peaceful world. 
Certainly they are a necessary if not sufficient element of such a world. 
At least three current Foreign Ministers have participated directly to 
one degree or another in the give and take of the exercise—one from North 
America, one from Europe, and one from Latin America. In addition, the 
Legal Advisers to the Foreign Offices of a number of countries from all 
corners of the world have participated. It is inconceivable that their per- 
ceptions of the issues involved have not been clarified and sharpened. 


52 The arguments that were made dealt primarily with unequal treaties, particularly 
in their relationship to state succession. 


THE GROUNDS OF INVALIDITY AND 
TERMINATION OF TREATIES 


By 5. E. Nahlik * 


I 


Many interesting articles have already been published on the prepara- 
tory work for the United Nations Conference on the Law of Treaties, on 
the Conference itself, and, of course, on the Convention signed at Vienna 
on May 23, 1969. The AMERICAN JOURNAL OF INTERNATIONAL Law has 
printed a number of them, among the most important being the excellent 
study by Ambassador Richard D. Kearney and Mr. Robert E. Dalton. 
The authors rightly referred to che Vienna Convention as the “Treaty on 
Treaties,” its object being to codify all, or nearly all, legal problems that 
may arise in connection with treaties, and the very definition of a “treaty,” 
as introduced by the conventior, being much broader in scope than the 
traditional meaning of this term. 

Indeed, when using the term “treaty” or its equivalent in practically 
every language, one had hitherto been inclined to think of an instrument 
both pertaining to a problem or group of problems of considerable im- 
portance and drawn up in a traditionally elaborate form. That is cer- 
tainly why, when introducing fcr its member states the duty of registra- 
tion, the League of Nations Covenant spoke of every “treaty or other 
international engagement,’ ? while the United Nations Charter mentioned 
in an analogous context “every treaty and every international agreement.” 3 
Both these provisions would seem tautological in the light of the Vienna 
Convention, according to which ‘treaty’ means an international agreement 
concluded between States in written form and governed by international 
law, whether embodied in a single instrument or in two or more related 
instruments and whatever its particular designation.”* Fortunately, an 
additional paragraph explains that no provisions regarding the use of 
terms in the convention are to have any bearing on the meaning these 
same terms may have in the internal law of any state." Otherwise, many 
states could be embarrassed or indeed have considerable difficulties, par- 
ticularly when submitting the Vienna Convention to their competent or- 
gans prior to ratification, if the practice of such states had been to dis- 
tinguish between “treaties” and “executive agreements” or “treaties” and 
“agreements in simplified form.” 


* Professor of International Law, Umiversity of Cracow. 

164 AJ.LL. 495 ff. (1970). 2 Art. 18 cf the Covenant. 

8 Art. 102 of the Charter. 

4 Art, 2, par. 1, subpar. (a) of the ienna Convention on the Law of Treaties, signed 
May 23, 1969. U.N. Doc. A/CONF.S9/27 (all quotations of articles of the conven- 
tion herein are taken from this document); reprinted in 83 A.J.I.L. 875 (1969). 

6 Art, 2, par. 2, of the Vienna Convention. 
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As it is, “treaties,” in the meaning which was given to this term by the 
Vienna Convention, permeate all fields of international law and inter- 
national relations on every level. They are both the source of rules of in- 
ternational law and of individual engagements of an ever increasing im- 
portance; they are the most generally employed means of peaceful co-op- 
eration between states. 

No wonder, then, that the law of treaties as codified in the Vienna Con- 
vention, whatever may be its future fate as a formal instrument which 
must be either ratified or acceded to, will certainly engender many studies 
relating either to the convention as a whole or to some of its many 
aspects. 

Among the important topics which before, at and after the Vienna Con- 
ference gave rise to much discussion and numerous controversies is the 
“Invalidity, Termination and Suspension of the Operation of Treaties” 
under Part V of the convention. Its very dimensions give it pre-eminence 
over other parts of the convention. Although only one among seven parts 
of the draft convention submitted to the General Assembly by the Inter- 
national Law Commission,® the number of articles it contained was ex- 
actly 40 percent of the total amount of all articles, thirty’ out of seventy- 
five. This fact alone caused some anxiety: so many articles to restrict 
the binding force of treaties by making it possible either to impeach their 
validity, or to terminate them, or, at the very least, to suspend their opera- 
tion? Besides, are there not in those articles provisions proclaimed as 
pertaining to the “progressive development of international law,” which 
bring into international law some essentially new elements? And if such 
be the case, is not the very stability of treaty relations seriously jeopar- 
dized? Is it not then highly advisable, or even necessary, to accept some 
or all of the material provisions of Part V of the convention only if, at 
the same time, new procedural obligations are introduced which would 
make it compulsory for all states parties to the convention to have re- 
course to that procedure whenever a dispute arises as to a ground of 
invalidity or termination of a treaty? 

Questions of this kind were raised many times whenever the subject 
matter of Part V of the convention, especially of its most important ar- 
ticles, was discussed.2 In order to provide a general answer to these 
questions, it seems necessary to concentrate upon two issues: (1) Are there 
truly so many, even too many, grounds of invalidity, termination, or sus- 
pension of the operation of treaties? (2) Is there much, among those 
grounds, that should be regarded as essentially new? 


8 In the Report of the International Law Commission {further referred to as “I.L.C.”) 
on Its Eighteenth Session, May 4—July 19, 1966, U.N. Doc. A/6309/Rev.1, Ch. M. 

T They are Arts. 39-68. In the final text of the convention, as signed on May 23, 
1969, Part V consists of thirty-one articles (42-72), i.e. it contains 36.47 percent of 
the total of eighty-five articles of the convention. 

8 See, especially, U.N. Conference on the Law of Treaties, First Session, Vienna 
March 26-May 24, 1968, Official Records, 39th-83rd meetings of the Committee of the 
Whole; also Second Session, Vienna April 9~May 22, 1969, Official Records, 16th-23rd 
plenary meetings, passim. 
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II 


Objections against the allegedl excessive number of provisions dealing 
with the various manners in which the binding force of treaties may be 
impeached seem to be partly based on a kind of “optical illusion.” Part 
V of the draft convention, although indeed the most voluminous, was sub- 
divided into five sections. Of these, three (Sections 1, 4 and 5) contained 
only general provisions. There were four articles in Section 1 of an in- 
troductory character, three articl2s in Section 4 dealing with procedures 
for settling disputes and, finally, four articles in Section 5 explaining the 
consequences of the invalidity, termination, or suspension of the operation 
of treaties. If all these general provisions are put aside, there remain 
but nineteen articles, instead of thirty, to deal with various ways in which 
the binding force of treaties can be in any way limited. 

My remarks will thus be confmed to these nineteen articles alone. It 
must be stressed, furthermore, that the grounds dealt with in them belong 
to two not only distinct, but also, from the legal point of view, entirely 
different categories having little in common. If anything in the distri- 
bution of the subject matter of the draft convention under various headings 
appears arbitrary and even to some extent controversial, it is certainly 
this very linking in one part of the draft convention of two such essentially 
different legal concepts as invalidity, on the one hand, and termination 
and suspension, on the other. Termination (and, to a lesser degree, sus- 
pension as being instrumental in producing only transitory effects) limits, 
as from a given moment, the effects of treaties which had hitherto been 
perfectly binding and whose initial legal force, even though now put to 
an end or temporarily suspended, cannot be doubted. The claim of in- 
validity, on the other hand, undermines the very legal roots of a treaty. 
It compels attention to the moment of the conclusion of the treaty, for, at 
that very moment, something already must have existed which stood in the 
way of the validity of the treaty. Termination (and suspension) on the 
one hand, invalidity on the oth2r, thus belong to two entirely different 
realms. And it is their linking alone which inflated the bulk of Part V 
of the draft convention and led to the kind of “optical illusion” to which 
reference has been made. 

Sir Humphrey Waldock, Special Rapporteur of the International Law 
Commission for the law of treaties, chose to speak about invalidity only, 
with hardly anything stated about validity of treaties. Consequently, the 
very conditions of such validity had a contrario to be deduced from an 
analysis of the grounds of the invzlidity of treaties. Sir Humphrey’s method 
can perhaps be referred to as a negative approach. But one could well 
conceive of a method of an exactly opposite character, where the whole 
stress would have been put on the positive approach to the problem. If 
drawn up from that perspective, the draft convention would have elab- 
orated in great detail what were -he conditions of a valid treaty and would 
subsequently have stated, perhaps in a single provision, that “treaties 
which do not fulfill the above-mentioned conditions are void.” The adop- 
tion of any such method would have reduced the number of provisions 
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dealing with the grounds of invalidity of treaties to one brief article in- 
stead of the actual eight. I do not intend to suggest that the method em- 
ployed when drafting what eventually became the Vienna Convention on 
the Law of Treaties was essentially wrong. The choice of the opposite 
method would have made it necessary, when impeaching the validity of 
a treaty in particular cases, to recur, perhaps to excess, to an a contrario 
reasoning. By that means, however, it would have been possible to avoid 
the “optical illusion” ° which gave rise to so much discussion on how many 
provisions of the Vienna Convention would be likely to endanger the sta- 
bility of treaty relations between states. 

One further thing must be said about the draft on treaties submitted 
by the International Law Commission to the United Nations General As- 
sembly in 1966: it is concise. It avoids anything that could be regarded 
as merely descriptive or as presenting in too much detail various possi- 
bilities among which the parties to a treaty would ultimately have a free 
choice. It emphasizes, instead, problems of some essential legal im- 
portance where any omission would lead to uncertainty. 

That is also why the negative aspects of the binding force of treaties 
had to be drawn up in a possibly exhaustive wav, with such precision as 
the codificatory character of the convention allowed. The positive as- 
pects, in the concise style adopted by the International Law Commission 
on the basis of the draft articles prepared by Sir Humphrey Waldock, 
were summed up in only one article. Its heading significantly reminded 
the prospective parties to the convention of the ancient principle Pacta 
sunt servanda. ‘This brief provision, summarizing in one brief sentence 
the whole section of the convention dedicated to the Observance of Trea- 
ties, thus became the very spine of the whole convention. The counter- 
part of this principle in Part V was to become its introductory article, 
according to which 


1. The validity of a treaty or of the consent of a State to be bound 
by a treaty may be impeached only through the application of the 
present Convention. 


And, further, 


2. The termination of a treaty, its denunciation or the withdrawal of 
a party, may take place only as a result of the application of the treaty 
[itself] or of the present Convention. The same rule applies to sus- 
pension of the operation of a treaty? (Emphasis supplied.) 


The formulation of this article is equivalent to a presumption in favor 
of the validity and binding force of treaties. A treaty, any treaty, is pre- 


® This was partly achieved by the former Special Rapporteur of the I.L.C. on the 
same subject, Sir Gerald Fitzmaurice; see his reports in the 1957 I.L.C. Yearbook 
(II) 18 Æ., as well as 1958 ibid. (IT) 20 ff. The very titles of the respective parts 
of his draft code are: “Temporary validity of treaties” and “Essential validity of 
treaties.” 

10 Art, 26 of the Vienna Convention (Art. 23 of the LL.C. draft). 

11 Another article belonging to this section (27) was only added during the Vienna_ 
Conference itself. 

12 Art. 42 of the convention (Art. 39 of the I.L.C. draft). 
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sumed to be valid and in force unless one of the grounds listed in the 
convention has occurred. Each of these grounds is thus an exception to 
the general rule and, as such, can neither be presumed nor be subject to 
any extensive interpretation. Each must draw its authority from some 
particular provision of the convention. Far from endangering the stabil- 
ity of treaty relations, this system is meant to serve the purpose of solidify- 
ing them, as it does not allow any ground for either invalidating, terminat- 
ing, or even merely suspending the operation of a treaty to be in any 
way presumed or sought for anywhere else but in the convention itself. 
It is thus not only reasonabls, but absolutely necessary for this very part 
of the convention to be as full of detail as possible. If we bear this in 
mind, the nineteen articles, out of which eight deal with various grounds 
of invalidity, nine with those of termination (in a few cases, also of sus- 
pension), and two with those of suspension only, can hardly be regarded 
as excessive. 


MI 


The grounds of invalidity of treaties dealt with in Section 2 of Part V 
of the convention, can be sukdivided into three distinct categories. 

1. The first category comprises two articles only. They cover situations 
in which the representative of a state, when expressing consent to be 
bound by a treaty on its bəhalf, either violated its internal law or ex- 
ceeded his powers. 

As a matter of principle, the very right to impeach the validity of a 
treaty by invoking one of these two grounds can seem somewhat doubtful. 
The other party could reply to the claimant, not without reason, that the 
action of a states representa-ive in any situation of this kind is of purely 
domestic concern and should not concern a foreign state, which is per- 
fectly entitled to identify the action of the representative with the will 
of his state, provided his official position or the appropriate powers pro- 
duced by him entitle the treaty partner to consider him in good faith as 
speaking for his state. However, in view of a number of historical ex- 
amples, the International Law Commission, moved by political realism, felt 
that some margin should be reserved for particularly drastic cases falling 
in one of these two categories. It must be stressed, on the other hand, 
that the Commission was extremely cautious in formulating these pro- 
visions. The very possibility of having recourse to either ground of in- 
validity has been formulated as an exception to a general rule which, in 
the wording of both these articles, is directed against such a possibility. 

In particular, three conditions must be fulfilled if a state is to be allowed 
to impeach the validity of a treaty because of the violation of a provision 
of its internal law by its representative: (a) the provision concerned must 
be one “regarding competenze to conclude treaties”; (b) it must also be 
one “of fundamental importance”; whereas (c) the violation itself must 
be “manifest.”** If all thess three conditions are taken into account, it 
clearly appears that the violation of only one or two among the most im- 


18 Art. 46 of the convention (Art. 43 of the I.L.C. draft). 
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portant provisions of the constitution of the state can be invoked as the 
basis of such impeachment. No internal provision below the level of a 
constitutional law, regulating in detail either the competence of the state 
organs or the manner in which such competence is to be exercised, could 
claim to be “of fundamental importance.” And any infringement of it 
must obviously be “manifest,” not from the point of view of the state 
impeaching the validity of a treaty on this account, but from that of its 
partner. 

The provision dealing with the possibility of invoking, as a ground of 
invalidity, the violation of his powers by the representative has been 
worded in a still more cautious way. The convention restricts this pos- 
sibility to cases in which the restriction of the representative’ s powers had 
been previously notified to its partner.1+ 

In view of the restrictions to which a claim of invalidity of a treaty on 
account of either its non-conformity with a rule of internal law or of its 
having been concluded by a representative who exceeded his powers has 
been made subject, it can certainly be said that practical cases in which 
either of the two articles concerned could be invoked will be extremely rare. 

2. The field of application of some, at least, of the grounds belonging 
to the second category would seem considerably broader. The articles in © 
question are five in number. The lack of proper consent on the part of 
one of the states concerned to be bound by a treaty is here the common 
denominator. The origin of this whole group of grounds is deeply rooted 
in the general principles of civil law. Error, dolus, vis can all be found 
in Roman law. They were introduced into the theory of the law of na- 
tions by those publicists who, like Gentili or Grotius, were brought up in 
the Roman law tradition. 

The Special Rapporteur of the International Law Commission proved 
convincingly enough*® that cases wherein the grounds of invalidity in 
their classical scope, could be invoked were little known in international 
practice; even if they had ever occurred, the lack of proper consent had 
never attained such a degree that it could be considered to invalidate the 
state’s consent to be bound by a treaty. After an extensive study of both 
practice and doctrine, Sir Humphrey Waldock stated that error had been 
invoked in international treaty relations only a few times, that it had al- 
ways been an error of the same kind (relating to cartography), and that 
in none of these extremely rare cases had it been found to constitute a 
sufficient ground for invalidating the states consent to be bound by 2 
treaty. Fraudulent conduct of its partner, according to Sir Humphrey, 
was invoked by a state in the preliminary stages of one dispute, without 
having been taken into account in the later stages of this matter. Finally, 
as far at any rate as modern history is concerned, practically all instances— 
even those found in textbooks—in which a direct threat or force had been 
exercised against the person of a representative at the very time when 


14 Art. 47 of the convention (Art. 44 of the L.L.C. draft). 
15 Sir Humphrey Waldock’s Second Report on the Law of Treaties, 1963 I.L.C., 
Yearbook (II) 36 f. 
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he expressed his state’s consent to ke bound by a treaty, seem to rest, to 
a greater or lesser extent, on a somewhat doubtful factual basis. Perhaps 
something of this kind could have happened in connection with the fa- 
mous decisions taken in 1938, under Hitler’s pressure, by President Hacha 
of Czechoslovakia, and Chancellor Schuschnigg of Austria. But even in 
those cases, it would seem that these politicians complied with Hitler’s 
wishes because of their concern for the fate of their respective countries 
rather than out of fear for their own personal safety. 

Although in the course of the Vienna Conference doubts were raised 
by a few delegates as to the practical necessity of listing in the convention 
all the causes of invalidity belonging to this category, the opposite opinion 
prevailed, that all these three classical grounds for invoking the invalidity 
of any legal act must be retained in the convention for two reasons: They 
serve as a kind of safety-valve for the case, however rare and unlikely, 
when any of them might appear. And, as seems perhaps even more im- 
portant, their inclusion would negate any implication that the list of pos- 
sible grounds of invalidity of treaties, as contained in the convention, is not 
exhaustive and that further such grounds can be sought for outside the 
convention: for example, among the “general principles of law recognized 
by civilized nations.” 1® Once any such supposition were to be made, the 
door would be open to conjectures about other possibilities of this kind, 
perhaps far more dangerous to the stability of treaties than any of those 
listed in the convention. 

For these reasons, three grounds for invoking the invalidity of a treaty, 
the origin of which can be traced to the Roman law tradition, found their 
place in the Vienna Convention. 

The first among them is error?’ relating “to a fact or situation which 
was assumed by that State [sc., state seeking to invalidate the treaty] to 
exist at the time when the treaty was concluded and formed an essential 
basis of its consent to be bound by the treaty.” Two important restrictions 
have been put on the right to invoke the invalidity of a treaty on this 
count. No state can claim a treaty to be invalid if either its own conduct 
or its negligence contributed to the creation of the error. An error re- 
lating to the mere wording of a treaty provision can never constitute a 
sufficient ground for invoking the invalidity of a treaty. It is to be cor- 
rected, as the case may be, either by the states concerned themselves or 
with the help of the depositary.” 

Fraud,” or rather “the fraudulent conduct of another negotiating State,” 
if such conduct “induced” the state invoking it to conclude the treaty, 
is a second ground of invalidity of a treaty belonging to the same group, 
while the third is the “coercion” of the representative of a state?’ to ex- 


18 In the meaning of Art. 38, par, 1, subpar. (c) of the Statute of the International 
Court of Justice. 

17 Art. 48 of the convention (Art. 45 of the LL.C. draft). 

18 Art, 79 of the convention (Art. 74 of the I.L.C. draft). 

18 Art. 49 of the convention (Art. 46 of the LL.C. draft). 

20 Art. 51 of the convention (Art. 48 of the I.L.C. draft). 
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press its consent to be bound by a treaty “through acts or threats directed 
[sc., personally] against him.” 

Such are the three grounds for invalidating a treaty (or indeed any act 
in any system of law) which belong to a legal tradition of long standing. 
Two other such grounds can be regarded, to a certain extent, as com- 
paratively new. 

The first of them concerns corruption. A state may claim its consent to 
be bound by a treaty to be invalid if the expression of such consent “has 
been procured through the corruption of its representative directly or 
indirectly by another negotiating State.” % This provision, which is not 
to be found in the original report of Sir Humphrey Waldock, owes its 
origin to a motion by those members of the International Law Commission 
who came from some of the newly created “Third World” countries. A 
few other members of the Commission dissented, fearing that the very 
notion of “corruption” might under certain circumstances be interpreted 
in a far too extensive manner. They were also of the opinion that the 
definition of “fraud,” as already established in Sir Humphrey’s report, 
would sufficiently cover a case of corruption. The sponsors of the amend- 
ment insisted, however, that a special provision to this effect would be 
particularly important for the developing countries, often exposed to temp- 
tations of this kind in their relations with economically stronger partners. 
That is why, they argued, it was advisable to mention this case in a 
separate provision rather than to leave it to be inferred from the general 
notion of “fraud.” The majority of the Commission accepted this reason- 
ing, and the new article was inserted into the draft, to find its way into 
the final text of the convention. The very use of the strong term “cor- 
ruption” was meant to imply that only acts of a substantial gravity would 
be covered by this provision.” 

The last article belonging to this group is by far the most important: 
“A treaty is void if its conclusion has been procured by the threat or use 
of force in violation of the principles of international law embodied in 
the Charter of the United Nations.” 7? Some have tried to present this 
article as introducing an essentially new rule. However, it is “new” only 
to the extent that it differs from the so-called “classical” or “traditional” 
doctrine of international law, in the light of which the use of force in rela- 
tions between states was perfectly normal and was not subject to any 
legal objection. This state of affairs, always rather dubious if judged 
from the moral point of view, became contrary to law by reason of the 
declaration in the Charter of the United Nations, as one of the fundamental 
principles which are to guide its Member States, that all Members shall 


21 Art. 50 of the convention (Art. 47 of the I.L.C. draft). 

22 The discussion which had taken place in the I.L.C. was summarized in its re- 
port on the 18th Session (1966), Ch. IJ, commentary to Art. 47. For the discussion 
at the Vienna Conference, see U.N. Conference on the Law of Treaties, Official Records, 
45th-47th and 70th meetings of the Committee of the Whole, and 18th plenary meeting. 

23 Art. 52 of the convention (Art. 49 of the LL.C. draft).This article was discussed 
at the 48th—5lst and 57th meetings of the Committee of the Whole, and at the 19th 
plenary meeting. 


744 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 65 


forthwith “refrain in their intzrnational relations from the threat or use 
of force against the territorial integrity or political independence of any 
State, or in any other manner inconsistent with the purposes of the United 
Nations.” * [Emphasis supplied.] “International relations” comprise, of 
course, treaty relations as well, while “any other manner” necessarily covers 
the conclusion of treaties. It logically follows that, even if treaties con- 
cluded under coercion were legally binding in the eyes of past generations, 
they can no longer be considared as valid since almost all states of the 
world, with but a few except:ons, have joined the United Nations. The 
obligation under the Charter to refrain from any threat or use of force 
is worded in a way which covars all international relations of the Member 
States, with whomever such relations may arise, not merely their inter se 
relations with other Members As far as treaties are concerned, the In- 
ternational Law Commission and then the Vienna Conference thus did 
nothing more than restate, in respect to treaties, a general principle by 
which all Member States of the United Nations were already bound under 
the Charter. 

In the course of the Vienna Conference, a considerable number of 
states, particularly those from the so-called “Third World,” desired to go 
one step further by stating expressly that the provision should cover coer- 
cion in all its forms, political and economic pressure included.” Some 
other countries, in particular those of the Western group, strongly objected 
to a formulation of this kind and went as far as to express their doubts 
that their respective governments would be able to accept the whole con- 
vention should the provision in question be so formulated. A compromise 
was reached: recourse to political or economic pressure was solemnly 
condemmed in a formal declaration, included in the Final Act of the Con- 
ference,?® while the article of the convention in question was limited to 
such cases as would fall under the prohibitions already found in the 
Charter of the United Nations. 

3. A third, and final, category of possible causes of invalidity of treaties 
consists of one article only.27 According to it, “A treaty is void if, at the 
time of its conclusion, it conflicts with a peremptory norm of general 
international law.” The norm in question is further explained to be “a 
norm accepted and recognize by the international community of States 
as a whole as a norm from which no derogation is permitted” and which 
can be modified only by another norm of the same character. This pro- 
vision, contained in Sir Humphrey Waldock’s original draft, aroused a 
particularly lively discussion. Some of the delegates saw in it elements 
which were not only entirely new, but also contrary to the essential char- 


24 Art. 2, par. 4 of the U.N. Charter. 

25 See amendment by nineteer. states, U.N. Doc. A/CONF.39/C.1/L.67/Rev.1/ 
Corr.1. 

28 Declaration on the prohibition of military, political and economic coercion in the 
conclusion of treaties, annexed to the Final Act of the Vienna Conference on the Law 
of Treaties. U.N. Doc. A/CONF.S3/26. 

27 Art. 53 of the convention (Art 50 of the LL.C. draft). For discussion, see 52nd— 
57th meetings of the Committee of the Whole, and 19th-20th plenary meetings. 
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acter of international law, which purportedly left to negotiating states an 
unlimited freedom of contract. But this seems to be a misunderstanding. 
Some hierarchy of norms” is necessary in every legal system, including 
that of international law. The very concept of the Divine and then of the 
natural law was in fact meant to introduce a hierarchy of this kind, and 
it was only abandoned under the 19th-century positivist approach to the 
sources of international law. However, even then treaties were considered 
to be void if contrary to morals or equity, the principles of which were 
sometimes tantamount to the principles of natural law. 

The International Law Commission’s draft took a strictly legal position. 
There was not a word in it of either morals or equity, and no link was 
sought with the doctrine of natural law. But precisely because the Com- 
mission’s draft was intended to be deeply rooted in the already existing 
positive law, it could not neglect the fact that, in contemporary interna- 
tional law, all rules of that law can no longer be placed on exactly the 
same level. The freedom of states in concluding treaties had already been 
restricted by the progressive development of international law. One can 
hardly imagine that any state or group of states, even in their inter se 
relations, would today be able legally to sanction acts of genocide or 
piracy, or abrogate the principle of the freedom of the high seas, or con- 
tract out of observing any of the principles of the United Nations Charter. 
This last statement is based not merely on the very character of these 
principles, which must be observed by states in all aspects of their inter- 
national relations, but also on an express provision of the Charter 7° which 
requires that, in any case of conflict between an obligation resulting from 
the Charter and an obligation resulting from any other source, priority 
be given to the former. Although cautiously worded, this provision 
clearly establishes for all Members of the United Nations a definite hier- 
archy of norms which they are bound to observe. 

Even though it may appear new to supporters of traditional doctrines, 
the provision of the Vienna Convention declaring void treaties which are 
contrary to a norm of international jus cogens is not an invention of either 
the International Law Commission or the Vienna Conference. It reflects 
a state of affairs which was slowly coming into being at a much earlier 
date and which, with the entry into force of the United Nations Charter, 
is no longer subject to any doubt. 

The question of which particular rules of international law constitute 
norms of jus cogens is an entirely different matter.. The content of inter- 
national jus cogens is necessarily changeable, like the content of any group 
of rules either in international or in domestic law. That is precisely why, 
in a work of a codificatory character, an enumeration of such norms would 
have been entirely out of place. 


28 See, in relation to this problem, Conference on International Law, Lagonissi 
(Greece), April 3-8, 1966, Papers and Proceedings: The Concept of Jus Cogens in 
International Law (Camegie Endowment for International Peace, Geneva, 1967) (for 
this writers views, see pp. 97-98 and 109-110). 

29 Art. 103 of the U.N. Charter, 
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The causes of the invalidity of treaties as listed above are thus of two 
distinct kinds. Some of them, namely, non-observance of either certain 
rules of constitutional law of the state represented or of such powers as 
were given to the representative by his state and the limits of which had 
been made known to his partner, as well as error, fraud, and corruption, 
entitle a state to impeach the validity of its consent. The state may avail 
itself of this right or not, as it pleases. However, it loses such right ®° if 
it either expressly or impliedly agrees to consider the treaty as valid after 
it has become aware of the reason fcr challenging its validity. On the other 
hand, no affirmance of the treaty character is admissible in the case of 
a treaty which has been concluded under coercion, whether directed 
against the person of a state’s representative or against such state itself. 
The same rule also applies to treaties the contents of which are in con- 
flict with a norm of jus cogens. These three grounds make a treaty void 
ab initio and can be referred to as grounds of absolute invalidity, whereas 
all other grounds reflect a relative invalidity, which cannot be taken into 
account without the express initiative of the state concerned. 


IV 


Both the quantity and quality of the causes of termination of treaties, 
as well as the judgment whether and to what extent any of them can be 
considered as “new” presuppose some kind of classification of these causes. 
From a strictly logical point of view, each of them must fall under one 
of the following four headings: (1) objective circumstances specified in 
the treaty itself; (2) objective circumstances for which there is no pro- 
vision in the treaty; (3) concordant action of the parties; (4) action of 
one party only. 

All causes belonging to the first and the third category have one thing 
in common: far from limiting the principle Pacta sunt servanda, they 
support and reaffirm it. 

In the first case, of which the convention makes only brief mention ë! 
but which comprises various alternatives (such as expiration of the time 
for which a treaty has been concluded or fulfillment of a dissolutory con- 
dition ), the termination of a treaty is something to which the parties had 
agreed in advance by including in the text of the treaty a specific clause 
to this effect. 

As to the third category, the concern of the convention was again to 
respect the concordant will of the parties to a treaty, even though it had 
not been expressed in the text cf the treaty itself. This concordant sov- 
ereign will must be capable of putting an end to a treaty in the same way in 
which it had previously called the treaty into existence. The parties may 
manifest their will either expressly,°? or impliedly by concluding another 
treaty on the same subject which differs from the old one to such an 
extent that the simultaneous performance of both treaties would be im- 


80 See, in this respect, Art. 45 of the Vienna Convention (Art. 42 of the I.L.C. draft). 


81 Art. 54, subpar. (a) of the convention (Art. 51 of the L.L.C. draft). 
82 Art. 54, subpar. (b) of the convention. 
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possible.** The latter possibility has been formulated in the convention 
in an extremely cautious way so as not to make too easy the presumption 
of the termination of a treaty on this account. Besides, in another part 
of the convention,** a somewhat complicated system has been provided 
for solving the problem of how to apply treaties similar in subject matter 
if the treaties were concluded at various times. It is necessary in such 
cases to inquire not merely into the identity of the subject matter of such 
treaties, but also into the identity of the parties. The latter question 
naturally arises only in connection with multilateral treaties. 

The convention provides for three possible objective circumstances 
which, although not mentioned by the parties in the treaty itself, may 
be invoked as grounds for its termination. 

One of these circumstances is a corollary of the jus cogens clause al- 
ready listed among the grounds of the invalidity of treaties. If a pre- 
existing “peremptory norm of general international law” with which a 
treaty is in conflict causes it to be void ab initio, in similar fashion a 
treaty must be considered as terminated if a norm of this kind emerges 
after the treaty has already entered into force. The inclusion of the jus 
cogens rule in the section dealing with the invalidity of treaties having 
already been much debated, a similar clause did not give rise to much 
further discussion * when it emerged again in connection with the termi- 
nation of treaties; there was an obvious logical link between the two 
provisions. | 

There can hardly be any objection to the inclusion of “supervening im- 
possibility of performance” among the causes of the termination of trea- 
ties." Originating, like error or fraud invalidating a treaty, from a con- 
cept of ancient standing in the civil law, it has always been considered 
to be a principle admitted by the general law of nations. The Vienna 
Convention considers impossibility of performance to be a sufficient ground 
for terminating a treaty only if it results from the “permanent disappear- 
ance or destruction of an object indispensable for the execution of the 
treaty.” The impossibility of performance cannot, however, be invoked 
by a party that was itself instrumental in causing it by a breach of its 
own international obligations. 


33 Art. 59, par. 1 of the convention (Art. 56 of the L.L.C. draft). 

34 Part III, Sec. 2 (Application of Treaties), Art. 30 of the Vienna Convention (Art. 
26 of the I.L.C. draft). 

85 Art, 64 of the convention (Art. 61 of the LL.,C. draft); to emphasize its point, 
this provision declares that the treaty concerned “becomes void and terminates.” But 
the legal consequences are those of the “termination” only, especially so as another 
article of the convention (71, par. 2), while saying that the occurrence in question 
“releases the parties from any obligation further to perform the treaty” (subpar. (a) ), 
specifically adds that it, at the same time, “does not affect any right, obligation or 
legal situation of the parties created through the execution of the treaty prior to its 
termination, provided that...” (subpar. (b)). 

36 See, for that matter, U.N. Conference on the Law of Treaties, Official Records, 
66th meeting of the Committee of the Whole, as well as 22nd plenary meeting. 

87 Art. 61 of the convention (Art. 38 of the I.L.C, draft}, 
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The only debatable cause of termination listed in this category is “funda- 
mental change of circumstances” which had existed at the time when 
the treaty was concluded and which had constituted “an essential basis 
of the consent of the parties to be bound by the treaty.” The right to 
invoke such change as a ground for terminating a treaty was until re- 
cently somewhat controversial. According to the fervent supporters of 
the doctrine or clause rebus sic stantibus, it was meant to constitute an 
implied restriction of the binding force of any treaty. The clause had 
quite a number of opponents, who feared that, if too extensively inter- 
preted, it would become a serious menace to the stability of treaties. 
However, the supporters of the doctrine, who did not necessarily accept 
it in its unqualified form, gradually grew in number.®® They argued that 
one could not insist upon petrifying a state of affairs which had become 
anachronistic because based on a treaty which either did not contain any 
specific clause as to its possible termination or which even proclaimed 
itself. to be concluded for all times to come (which latter clause some- 
times appeared, for example, in older treaties of friendship or alliance). 
On the other hand, the moderate supporters of the principle were careful 
not to make it too easily accessible a weapon of revisionist policies, espe- 
cially if directed against regimes meant to be permanent, such as those 
establishing frontiers between states. 

In view of all the considerations of this kind, the article both as elab- 
orated in the International Law Commission and as finally adopted at the 
Vienna Conference, admitted, as a matter of principle, the possibility of 
invoking a “fundamental change of circumstances” (without referring to 
it under the often compromised neme of the rebus sic stantibus clause) 
as a ground for terminating a treaty. The formulation of the article, 
however, is particularly cautious. The principle, although admitted, is 
surrounded with far-reaching reservations. It can never be invoked in 
connection with a treaty which “establishes a boundary.” No state can 
invoke it if the change has been brought about by a breach of its own 
international obligations either under the treaty concerned or any other 
international agreement. 

The question of how far the will or action of one party to a treaty is 
capable of influencing its obligatory force is again one of the most difficult 
ones in the whole law of treaties. No wonder then that the convention is 
particularly cautious in this respect, although, perhaps, somewhat am- 
biguous in the terms emploved. 


88 Art, 62 of the convention (Art. 59 of the LL.C. draft). Discussion at the Vienna 
Conference, see Official Records, 63rd—65th and 81st meetings of the Committee of 
the Whole, and 22nd plenary meeting. 

89 See, e.g opinions to this effect by L. Oppenheim-H. Lauterpacht, International 
Law 938 ff. (8th ed., London, 1955); 1 Anzilotti, Corso di diritto internazionale 376 
ff, (4th ed., Padua, 1953); V. M. Shurshaloy, Osnovanya deystvitelnosti mejdoonarod- 
nogo dogovora 128 #. (Moscow, 1957); Ch. Rousseau, Droit international public ap- 
profondi 73 ff. (2nd ed., Paris, 1961). According to this last writer, “Introduite de 
bonne heure dans la doctrine, cette théorie est acceptée aujourd’hui par la plupart 
des auteurs.” 
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The convention distinguishes between the “denunciation of a treaty” 
and “withdrawal from a treaty.” It does not specify, however, in what 
this distinction consists nor does it explain why it became necessary to 
have recourse to both these terms. Moreover, it does not follow clearly 
from the text of the convention whether these two terms are covered by 
the “termination of treaties” or not. The very title of Part V, in which 
no mention is made of either “denunciation” or “withdrawal,” would speak 
for the first of these two possibilities, while the latter could be based on 
the use of either both these terms * or one only * concurrently with the 
word “termination.” Among the “definitions” listed in Article 2 of the 
convention, only terms appearing in Parts I and II of the convention (ie., 
belonging to the first of Sir Humphrey Waldock’s three reports) were 
deemed by the International Law Commission to require an explanation, 
although it could be argued that some of them are indeed self-explanatory. 
By contrast, a few of those which make their appearance only in Part 
V, the longest and generally considered to be the most difficult part of the 
whole convention, would better serve the aims of the convention if they 
had been clearly defined. The present writer tried to raise this point in the 
Drafting Committee of the Vienna Conference but with no success.** 

As matters now stand, the only reasonable supposition can be that the 
word “termination,” as used in the convention, has two different meanings, 
a narrower and a broader one. The narrower covers only such causes 
as put an end to the treaty in relation to all parties to it. The will of only 


one party would have this effect with regard to any bilateral treaty; here,” <. 
indeed, the defection of one party deprives the treaty of its entire objecti. 
The case of multilateral treaties is different. Here, in most cases, the des 
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within a smaller group of states than before. It is only to this latter pos- 
sibility that the term “withdrawal” can properly be applied, whereas the 
term “denunciation” seems to cover both cases. In these two instances, 
however, the juridical effect is different. “Denunciation” (which impliedly 
must take the form of an official notification) of a bilateral treaty puts 
an end to it; “denunciation” of a multilateral treaty only means that the 
number of parties to it will be diminished by one. As far as multilateral 
treaties are concerned, “denunciation” and “withdrawal” cover exactly the 
same situation. On the other hand, “termination” in its narrower, “ab- 
solute” meaning covers some cases of “denunciation,” but none of “with- 
drawal.” 

But “termination” seems also to have a broader meaning in which it 
covers cases of both the “absolute” (with regard to all parties) and the 
“relative” (with regard to only one party) extinction of juridical relations 
established by a treaty. 


40 See also titles of Secs. 3 and 5 of this Part, as well as Art. 70 of the convention 

(Art. 66 of the LL.C. draft). 41 See Arts. 42 and 43 of the convention, 
42 It is then, as a rule, the “withdrawal”; see Arts. 44 (par. 2), 45, 54, 61, 62, 65, 69. 
43 Namely, at the meeting of the Drafting Committee on May 7, 1969. 
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Whatever the case may be, both “withdrawal” and “denunciation” have 
been approached by the convention in an extremely cautious way. Leav- 
ing aside the possibility of either of the two being specifically referred to 
in the text of the treaty (in which case, they would simply be considered 
as resolutory conditions), oth “withdrawal” and “denunciation” have 
been treated as rather exceptional.44 Treaties, as a rule, are not subject 
to these actions unless it is established that such, indeed, was the intention 
of the parties, or else that tke right “may be implied by the nature of the 
treaty.” In the latter case the intention of the parties would also be in- 
ferrable from the very fact of concluding a treaty of a particular kind. 

But the action of only ona party may influence the fate of a treaty in 
yet another manner. Violation of a treaty is an occurrence well known 
in the history of international relations. The problem is, and always has 
‘been, much debated: Does the violation of a treaty automatically entitle 
the other party or parties to declare the treaty terminated? The answer 
was often affirmative. However, a state might arbitrarily invoke this par- 
ticular ground for terminating a treaty under some futile, let alone im- 
aginary, excuse. For this reason the formulation of this ground in the 
convention is particularly restrictive. The violation or “breach,” to use 
the term introduced by the convention, must be, first of all, “material”; 
it must either apply to “a provision essential to the accomplishment of the 
object or purpose of the treaty” or else consist in the “repudiation” of the 
treaty, by which term the ron-observance of the treaty as a whole is 
meant. All parties to a mu-tilateral treaty, with the exception, of course, 
of the defaulter, must be unanimous in declaring the treaty to be termi- 
nated. If one or only some of the parties to a multilateral treaty claim 
the treaty to be violated or repudiated, they can take the initiative in 
having the treaty properly terminated only by the expedient of such 
means as are provided for im another section of Part V of the convention, 
dealing with procedures to be applied whenever a dispute arises between 
the parties to a treaty as to its invalidity or termination. 


Not automatic termination, but merely the right to set in motion pro- 
cedures under Section 4 of Part V ** is stipulated by the convention in 
cases where the very exister.ce of a sufficient ground for termination (in- 
cluding denunciation and withdrawal) may depend too much on the 
merely subjective judgment of the interested party. This is true not only 
of the consequences of a violation but also of impossibility of performance 


44 Art. 56 of the convention (Art 53 of the LL.C. draft). 

45 Art. 60 of the convention {Art. 56 of the LL.C, draft). 

48 Arts. 65-68 of the convention and Annex to Art. 66 (Arts. 62-64 of the I.L.C. 
draft). The procedure prescribed may, in certain cases, comprise no less than three 
distinct stages: (1) the parties -o a treaty endeavor to settle the matter as between 
themselves in direct corresponderce; (2) the parties agree to choose one of the means 
for pacifically settling international disputes listed in Art. 33 of the U.N. Charter; (3) 
the parties are under obligation to submit the dispute to conciliation (in the manner 
provided for in the Annex) or, if the article under dispute is one of the two intro- 
ducing the notion of jus cogens, to the International Court of Justice. See also below, 
Section VI of this article. 
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and of a fundamental change of circumstances. All these grounds for 
terminating a treaty are juridically similar to those grounds for invalidating 
a treaty which can only be invoked by a party through impeaching the 
validity of its consent and not by arbitrarily declaring the treaty to be 
a limine invalid. 

In all such cases there is yet another means for safeguarding the ob- 
servance of treaties, namely, that no such ground can be invoked by the 
party which was itself guilty of bringing about the circumstance concerned. 
Nemo commodum capere potest de iniuria sua propria. In yet another 
part of the convention, we find among other “Miscellaneous Provisions” 
a clause * eliminating the right of a state guilty of aggression to invoke 
the benefits of the convention, if measures relating to such aggression have 
been taken in conformity with the Charter of the United Nations. 

Section 4 of Part V of the convention explicitly precludes any state from 
invoking two circumstances as sufficient grounds in themselves for ter- 
minating a treaty. The mere fact that the number of parties to a multi- 
lateral treaty has fallen below the number necessary for its entry into 
force is not in itself a sufficient ground for terminating the treaty.*® Such 
is also the case of the severance of diplomatic or consular relations, un- 
less, in the absence of such relations, the treaty cannot be applied.*° 


The list of grounds for terminating a treaty may perhaps, at first glance, 
seem to be rather ample. When analyzed, however, the list appears to 
be set up with precisely the object of safeguarding the application of 
treaties and the common will of all the parties to them, or else to restrict 
the possibility of termination to exceptional cases in which, moreover, the 
interested party does not enjoy any right other than to set in motion the 
procedure aimed at declaring the treaty to be terminated. 

Most of the grounds. are based on international custom of very long 
standing. The only ground where the practice and doctrine were some- 
what doubtful, and where first, the International Law Commission, and 
then the Vienna Conference had to make a choice between two conflict- 
ing solutions seems to be the “fundamental change of circumstances.” The 
choice, however, was made in favor of the solution which is now thought 
to have acquired the wider support. 


y 


The “suspension of the operation of a treaty’—to use the term of the 
convention—does not raise as many complicated problems as does the 
invalidity or termination of a treaty. It appears as an independent insti- 
tution in two articles. The operation of any treaty can be suspended, in 
any event, if either the treaty itself provides for it or all the parties agree 
to itë In the case of a multilateral treaty, some of the parties can also 


47 Part VI of the convention, Art. 75 (Art. 70 of the I.L.C. draft). 
48 Art. 55 of the convention (Art. 52 of the I.L.C. draft). 
49 Art. 63 of the convention (Art. 60 of the I.L.C. draft). 
50 Art. 57 of the convention (Art. 54 of the LL.C. draft), 
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suspend its operation in their inter se relations, if such suspension is 
not prohibited by the treaty, does not affect the rights and obligations 
of the remaining parties, and is not “incompatible with the object and 
purpose of the treaty.” "t 

These two articles seem to be self-explanatory, but note must be taken 
of how the suspension of the operation of a treaty has been introduced 
into several articles of the convention as an institution subsidiary to that 
of termination. This is again one among several means by which the 
convention aims at maintaining, to the highest possible degree, the ob- 
ligatory force of treaties. Ia many cases where, from the point of view 
of traditional international law, one would expect to be confronted with 
the termination of a treaty, the convention recommends the treaty merely 
to be. suspended in operation, unless the gravity of the circumstances of the 
particular case requires recourse to this ultimate means of bringing an 
end to a treaty. The conveation brings to the attention of the parties to 
any treaty the possibility of suspending its operation instead of acting to 
bring about its termination whenever either the very occurrence of a 
ground, or the appraisal of the extent to which it has occurred, may de- 
pend upon the subjective judgment of a party, or else the occurrence of 
such ground does not necessarily mean that it would become permanent 
and irrevocable. This apples particularly to three such grounds known 
to the convention, i.e., impossibility of performance,®? fundamental change 
of circumstances ®8 and, abcve all, violation by a party of its obligations 
under a treaty.®4 


VI 


Article 42 does not restr:ct the grounds of invalidity, termination, or 
suspension of the operation of treaties to those listed in Part V. Its formu- 
lation clearly indicates an intention to take into account the convention 
as a whole. It does not follow, however, that there are many grounds 
that can be found outside of Part V of the convention. 

The convention deals only with treaties between states.°> In view of 
this fact, one has to consider as a possible ground for terminating a treaty 
not only objective impossikility of performance, but subjective impossi- 
bility as well. Such subjective impossibility would arise in the case of 
the extinction or disappearamce of a state. The convention did not spe- 
cifically mention this possible occurrence, it being too closely connected 
with the complicated problem of the succession of states. This problem 
has been, from the very beginning, a separate item on the agenda of the 
International Law Commission."® After having been studied within the 
Commission for some time, it was subdivided according to its various 
aspects." Everything that concerns such succession questions as relate 


61 Art. 58 of the convention (A-t. 55 of the I.L.C. draft). 

52 Art, 61 of the convention. 53 Art. 62 of the convention. 

54 Art. 60 of the convention. 55 Tt results from Art. 1 of the convention, 
86 See 1949 I.L.C. Report, Part I, Ch. II, item 2. 

6T See 1968 LL.C, Report, Ch. V.A, and Annex (review of the Commission’s pro- 


gramme) r 
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to treaties is now in the experienced hands of Sir Humphrey Waldock. 
In view of this, the convention merely acknowledged the fact that the 
parties were aware of the succession problem by a perfunctory reserva- 
tion included among the “Miscellaneous Provisions”: “The provisions of 
the present Convention shall not prejudge any question that may arise in 
regard to a treaty from a succession of States... .”°8 The same reserva- 
tion also relates to the possible consequences of the “international re- 
sponsibility of a State.” However, some at least of such consequences are 
already mentioned in the convention, in particular in those articles which 
deal with the consequences of the breach of a treaty and with the special 
situation of an aggressor state." 

One important question was left out altogether by the International Law 
Commission, namely, the consequences for treaties of the outbreak of 
hostilities between the parties to such agreements. Some delegations 
considered this to be a serious gap and submitted to the Vienna Confer- 
ence two amendments dealing with this matter.°° These amendments 
resulted in the inclusion in the article dealing with the succession of states 
and responsibility of states of yet another reservation pertaining to the 
“outbreak of hostilities between states.” In the present stage of develop- 
ment of international law, the question of the effect of war is not an easy 
one.** According to traditional doctrine and practice, the outbreak of a 
war had the effect of severing all treaty relations between the belligerent 
states, with the only exception of such treaties as were especially meant 
to apply in the event of war. It is true that comparatively recently “war” 
has been excluded from the arsenal of means to which states may legally 
have recourse. But armed conflicts, although not necessarily under their 
classical denomination and in their classical form, do arise. It would be 
impossible still to apply to them such criteria as had been admitted in 
times when war as such was considered to be perfectly legal. On the 
other hand, it would be closing one’s eyes to obvious realities to pretend 
that the outbreak of hostilities has no effect whatever on treaty relations 
between belligerents (sometimes, not even on their inter se relations). 
Pending a possible re-codification (can one speak here about a “progres- 
sive development” as wellP) of the whole body of the laws of war, the 
least one could do in the field of the law of treaties was to reserve the 
problem in a similar way to that in which the International Law Com- 
mission, in its draft articles, had already reserved its attitude towards the 
problems of the succession and responsibility of states. 


58 Art. 73 of the convention (Art. 69 of the LL.C. draft). 

59 See, respectively, Arts. 60 and '75 of the convention. 

60 See Polish-Hungarian amendment contained in U.N. Doc. A/CONF.39/G.1/L.279, 
and (almost identical with it) Swiss amendment contained in Doc. A/CONF.39/C.1/ 
L.359, 

61 See, in this respect, e.g., Ch. Rousseau (in support of the traditional concept), 
op. cit. 70 ff.; Lord McNair, The Law of Treaties 693 ff. (Oxford, 1961) (previously, 
by the same author, War and Treaties, Oxford, 1940); A. Curti Gialdino, GH effetti 
della guerra sui trattati (Milan, 1959); and many others. 
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VII 


In conclusion, two things should be said: 


Both the quantity and quality of grounds for invalidating or terminating 
or suspending the operation of treaties, as listed in the Vienna Convention, 
seem to correspond to the presert state of international law and inter- 
national relations. The list of such grounds does not contain any 
sensational novelties. A great majority of them are based on long- 
established rules of customary international law. Some have been form- 
ulated in an extremely cautious way so as clearly to stress their ex- 
ceptional character. A few of them, especially those of invalidity, such 
as error, fraud, or personal coercion, are deeply rooted in the “general 
principles of law recognized by civilized nations.” Two can perhaps be 
described as comparatively new in that they were not known to traditional 
international Jaw, but are now based on the treaty Jaw already in force. 
This is undoubtedly true of the coercion of a state and, to a great extent, 
of the jus cogens principle. They are thus not at all new in respect to the 
Convention on the Law of Treaties; their particular application to this 
branch of law is but a logical ccnsequence of principles accepted else- 
where on a far more general basis. In one case only, that of “fundamental 
change of circumstances,” the choice was made between two possible 
solutions, but the solution chosen seems to be one now almost generally 
accepted. The anxieties of those who may still be in favor of the opposing 
solution have been met in the many qualifications with which the possi- 
bility of having recourse to this particular ground has been surrounded. 

The material clauses of Part V of the Vienna Convention thus serve 
their purpose well within the framework of the convention as a whole. 
They fix the limits of applicability of the principle, Pacta sunt servanda, 
in such a way that every treaty may operate within the limits of the con- 
sent of the parties to it, the principles of general international law, and 
international reality. Only if all these three aspects are kept in mind 
can treaties truly fulfill their essential functions as both a source of inter- 
national law of ever increasing importance and an effective instrument 
of international co-operation. 

On the other hand, the concern of those who stressed the pretended 
superabundance of grounds for the invalidity or termination of treaties, 
as well as the pretended novelty of some of them, seems to have been 
singularly misdirected. It found its principal outlet in several amend- 
ments submitted to the Vienna Conference which were directed to the 
introduction into the convention of the principle of compulsory third- 
party jurisdiction for settling all disputes which may arise in relation to 
invalidity, termination, or suspension of the operation of treaties.°? Such 
amendments were, for the greater part, defeated. A solution, meant to 
constitute a compromise, moved in the very last hour by a group of 
delegations, mostly African and Asian,” and incorporated in the final text 


62 U.N. Docs. A/CONF.39/C.1/L.339, 345, 346, 347, 352, and 355. 
88 See amendment contained in U.N. Doc, A/CONF.39/L.47/Rev.1. 
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of the convention,’ provides for the establishment: of two procedures 
which were not to be found in the original draft convention prepared by 
the International Law Commission. In cases where a question of jus 
cogens is involved, whether as a ground of invalidity or of termination of 
a treaty, the parties are to submit the dispute to the International Court 
of Justice. In all other cases, they are required to employ a specially de- 
vised system of conciliation. Recourse to either of these solutions is 
obligatory, although, of course, the parties to a dispute submitted to the 
conciliation commission are not bound by the commission’s recommenda- 
tions. Both these possibilities have to play a subsidiary rôle to the free 
choice by the parties of one of the means of settling international disputes 
indicated in Article 33 of the United Nations Charter. 

This last clause was the most that the International Law Commission 
found realistic in view of the international situation existing then and 
now. The Commission said in this respect in its commentary to the ap- 
propriate article of its draft Convention: 


The Commission concluded that the article, as provisionally adopted 
in 1963 [the one providing for the free choice by the parties of any 
of the means mentioned in Article 33 of the Charter], represented 
the highest measure of common ground that could be found among 
Governments as well as in the Commission on this question. ( Em- 
phasis supplied. ) | 

The situation has not changed since these words were uttered. Many 
states were and are averse to any form of compulsory adjudication. This 
aversion is clearly shown in the limited number of states which have ac- 
cepted the compulsory jurisdiction of the International Court of Justice.% 

One can hardly expect that a state refraining from the acceptance of 
that jurisdiction, although such acceptance can be limited both in time 
and in scope, would ever be likely to accept the principle of compulsory 
jurisdiction in relation to all disputes arising in the future over any and all 
treaties. This being as obvious as it is, one is inclined to doubt if some of 
those who, while advocating compulsory adjudication in the case of treaties, 
being themselves bound by the compulsory jurisdiction of the Interna- 
tional Court of Justice only to the extent of their own respective declara- 
tions, acted in perfect good faith. 

Tt is to be feared that the introduction of compulsory jurisdiction, 
even if limited to disputes arising out of the two articles on jus cogens, is 
likely substantially to limit the number of states ratifying or acceding to 
the Convention on the Law of Treaties. A state may, of course, protect 
itself through a reservation formulated in respect of the jurisdiction clause 
of the convention. The Final Clauses of the Vienna Convention do not 
include any special rule as to reservations. Both the depositary and the 
interested states can thus be guided only by those articles of the conven- 


64 Art. 66 of the convention (and Annex). 

65 See Art. 65 of the convention (Art. 62 of the I.L.C. draft). 

66 1966 I.L.C. Report, pars. 3-6 of the commentary to draft Art. 62. 
87 According to 1969-1970 IL.C.J. Yearbook 51 ff., forty-six states. 


756 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 65 


tion which contain general rules concerning reservations. In such a 
case, clearly everything will depend, in the last analysis, on the meaning 
to be given to the “compatibility” of the reservation formulated by a state 
in respect of the compulsory jurisdiction clause of the convention with 
the “object and purpose” ® of the Vienna Convention itself. 

The future alone can show how many states will eventually ratify the 
Vienna Convention or accede to it. One can hardly be very optimistic in 
this respect. What then will be the rôle of the Vienna Convention? Will 
the efforts of so many years of strenuous work by the International Law 
Commission, and its four consecutive Special Rapporteurs, as well as of 
the two sessions of the genéral Conference specially convoked in order to 
give the convention its final shape, be entirely frustrated? This again would 
be too pessimistic an outlook. The acceptance of most articles of the 
‘convention by an overwhelming majority of the Conference is, after all, 
a clear indication of the essentially affirmative attitude of a great many 
states towards almost all of them and, at the same time, towards the con- 
vention as a whole.7° Based to such a great extent on rules of either 
customary international law ar on principles generally accepted in almost 
any system of law, and in some cases on multilateral conventions already 
in force, the Vienna Convent:on will at the very least play the rôle of a 
handy and useful manual of all such rules. If so, it will at least have 
achieved one of the two aims of the International Law Commission as 
well as of the task imposed on the General Assembly of the United Na- 
tions by Article 13, subparagraph l(a), of the Charter: “codification” 
sensu stricto, ie. compilation and restatement of such rules as are already 
in existence. The International Law Commission and the Vienna Con- 
ference certainly had greater ambitions. Perhaps at some later, not too 
distant date these ambitions will be satisfied as well. 


68 Arts, 19--23 of the convention. 

69 In the meaning of Art. 19, subpar. (c) of the convention. 

70 When, on May 22, 1969, the convention as a whole was put to the vote, one state 
only (France) voted against it. See U.N. Conference on the Law of Treaties, Official 
Records, Vol. II, 36th plenary meeting, par. 51. 


SELDEN REDIVIVUS—TOWARDS A FARTITION 
OF THE SEAS? 


By Wolfgang Friedmann * 


The General Assembly Resolution of December 17, 1970, has been 
widely acclaimed for its affirmation of the principles that 


1, The sea-bed and ocean floor, and the subsoil thereof, beyond the 
limits of national jurisdiction (hereinafter referred to as the area), as 
well as the resources of the area, are the common heritage of mankind. 

2. The area shall not be subject to appropriation by any means by 
States or persons, natural or juridical, and no State shall claim or exercise 
sovereignty or sovereign rights over any part thereof. 


The resolution, which was adopted by 108 votes in favor, none against, 
and 14 abstentions (including the votes of the Soviet bloc), also affirmed 
in principle the establishment of an international regime for the seabed 
area beyond the limits of national jurisdiction. 

Since it was doubtful up to the very last moment whether even as gen- 
erally framed a resolution as this would find a majority, we must be grate- 
ful for this modest achievement, at a time when a growing number of 
states extend the area of their claims to the resources of the continental 
shelf and a swelling chorus supports the exercise of coastal sovereignty 
over the resources of the continental margin, while others, notably a sub- 
stantial number of Latin American states, proclaim exclusive and total 
jurisdiction over a 200-mile zone from their coasts. 

But the positive achievements of the General Assembly resolution should 
not be exaggerated. A declaration of principles is fine as far as it goes, but 
it does not commit anybody to any specific action. The first meeting of 
the enlarged U.N. Sea-Bed Committee following the resolution, held in 
Geneva in March, 1971, occupied itself for the first two weeks with pro- 
cedural wrangles and then listened to a great many speeches and declara- 
ions, without any serious discussion of specific proposals, such as the United 
States “Draft United Nations Convention on the International Seabed 
Area,” * submitted in August, 1970. The second session ‘July-August, 1971) 
produced no decisions but several draft treaties and working papers which 
will be briefly discussed below. Meanwhile, it must be remembered 
that all the major industrial nations, i.e., the actual and potential ex- 
ploiters of the ocean bed’s mineral resources, have refused to declare 
a moratorium on claims, pending the conclusion of an international 
treaty; that the present claim of a large group of Latin American states 
to an exclusive 200-mile jurisdictional zone may find growing support 


* Of the Board of Editors. 
1 U.N. Doc. A/RES/2749 (XXV); 10 Int. Legal Materials 220 (1971). 
29 Int. Legal Materials 1046 (1970); summarized in 65 A.J.I1.L. 179 (1971). 
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from other coastal states, though not the major maritime Powers; and 
that the postwar history shows beyond doubt that national claims, once 
implemented, will not be retrected. With every year or even month that 
passes without the establishment of an effective international treaty, na- 
tional claims either to sovereiznty over the seabed resources of the con- 
tinental margin or to widening areas of total “ocean space” jurisdiction 
will become consolidated and subsequently be defended as vested in- 
terests. It would be tragic indeed if the euphoric language of the General 
Assembl, resolution should lul the diminishing band of defenders of the 
regulated freedom of the seas into sleep. Nobody will be happier than 
the pres2nt writer if his pred-ction should be proved wrong that, within 
the next few years, a general consensus of nations will converge on either 
the substitution of the continental margin for the continental shelf under 
the disgiise of a spurious interpretation of Article 1 of the Continental 
Shelf Ccenvention of 1958,? or on a general extension of coastal jurisdiction 
over the “ocean space” at a distance of at least 100 miles, but more prob- 
ably 200 miles from the base Hne of the coastal state. As the industrially 
advanced coastal states prefer limited territorial sea zones but unlimited 
freedom to explore the ocean bed resources, while the less developed 
states claim extensive ocean space jurisdiction in order to protect their 
fisheries or, in some cases, to prevent exploitation of seabed minerals that 
might ccmpete with their land-based minerals (e.g., copper in Chile and 
Peru), it is by no means impossible that we will end up with a combina- 
tion of toth these claims. This would mean that the overwhelming pro- 
portion cf both exploitable fisheries and the mineral resources of the ocean 
bed would be partitioned among various national jurisdictions. The land- 
locked states would be left with whatever share they may secure from the 
seabed r2sources that would remain free to all or come under the jurisdic- 
tion of an international seabed authority. In addition, they might receive 
a probably modest proportion of the revenues to be derived from some 
of the areas to be exploited under national jurisdiction, should the rela- 
tively literal ideas of the United States Draft of August, 1970, prevail. 

It might be helpful to trace very briefly the developments since the 
spirited discussion between Professor Louis Henkin and his opponents in 
this JouRNAL.* 

The stark conflict between < relatively restricted and an openly expan- 
sionistic and nationalistic interpretation of the Continental Shelf Conven- 
tion is illustrated by the gulf that separates the Draft Convention sub- 
mitted by the Department of State in August, 1970, in implementation of 


3 “For tae purpose of these Artickes, the term ‘continental shelf is used as referring 
(a) to the seabed and subsoil of the submarine areas adjacent to the coast but out- 
side the area of the territorial sea, to a depth of 200 metres or, beyond that limit, 
to where the depth of the superjacent waters admits of the exploitation of the natural 
rescurces Df the said areas; ...” 15 U.S. Treaties 471, T.I.A.S., No. 5578, 499 
U.N.T.S. ELI; 52 A.J.I.L. 858 (1958). 

4 Henkir, “International Law and “the Interests’: the Law of the Seabed,” 63 A.J.I.L. 
504 (1968); Finlay, “The Outer Limit of the Continental Shelf. A Rejoinder to Pro- 
fessor Lous Henkin,” 64 ibid. 42 (1970); Henkin, “A Reply to Mr. Finlay,” 64 ibid. 62. 
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President Nixon’s announcement on United States Oceans Policy of May 
23, 1970," from the Report of the Special Subcommittee on Outer Con- 
tinental Shelf (the “Metcalf Report”) of December 21, 1970. The fatal 
flaw of Article 1 of the Continental Shelf Convention—surely one of the 
most disastrous clauses ever inserted in a treaty of vital importance to 
mankind—is, of course, that, by extending sovereign rights of the coastal 
state over the seabed and subsoil resources “to a depth of 200 meters, or, 
beyond that limit, to where the depth of the subjacent waters admits of 
the exploitation of the natural resources of the said areas,” it left the limits 
of national jurisdiction open. The General Assembly resolution, by de- 
claring that “the seabed and ocean floor . . . beyond the limits of national 
jurisdiction . . . are the common heritage of mankind,” leaves the question 
unsolved. By contrast, the Department of State draft reestablishes a 
firm limit of 200-meters’ depth for the continental shelf, while setting up 
an intermediate “trusteeship” zone between the limit of the continental 
shelf and the edge of the continental margin, to be administered by the 
coastal state but subject to international controls over standards of safety, 
pollution and technology, and an obligation to hand over at least 50 percent 
of the revenue derived from the exploitation of the intermediate zone to 
the international seabed authority, for aid to the developing countries. 
Although many of the developing countries, unquestionably influenced 
by the bad odor that attaches to the term “trusteeship” in the light of the 
lamentable history of the handling of mandated and trust territories (as 
exemplified by the South West Africa cases), have expressed skepticism 
of this approach, it stands out as by far the most concrete and enlightened 
attempt of any government to reconcile the conflicting claims of coastal 
states and the international community and above all to put a halt to the 
uncertainties created by Article 1. In the light of its stated objectives, 
the principal weakness of the Department of State draft is that it does 
not impose a moratorium on new claims, pending the conclusion of an 
international treaty, and that it would guarantee the protection of any 
leases granted and interests acquired by United States citizens prior to 
the coming into force of such a treaty. 

How far this moderate and carefully balanced attempt to reconcile na- 
tional claims and international community interests is rom agreed U. S. 
policy, is shown by the Metcalf Report. The gist of the Metcalf Commit- 
tee’s approach and recommendations is contained in the following passage: 


Whatever renunciation might be intended to be made through the 
adoption of a future seabed treaty, no renunciation should be per- 
mitted to be made which in any way encroaches upon the heart of 
our sovereign rights under the 1958 Geneva Convention. We con- 
strue the heart of our sovereign rights under the 1958 Geneva Con- 
vention to consist of the following: 


5 U.N. Doc. A/AC.138/22 (1970); 62 Department of State Bulletin 737 (1970); 64 
A.J.1.L. 930 (1970); 9 Int. Legal Materials 806 (1970). 

6 Report by the Special Subcommittee on Outer Continental Shelf to the Senate Com- 
mittee on Interior and Insular Affairs, 91st Cong., 2d Sess. (Committee Print, 1970). 
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(1) The exclusive ownership of the mineral estate and ‘sedentary 
species of the entire continental margin; 


(2) The exclusive right to control access for exploration and ex- 
ploitation of the entire continental margin; and 


(3) The exclusive jurisdiction to fully regulate and control the ex- 
ploration and exploitatior. of the natural resources of the entire conti- 
mental margin. 


Returning to the President’s proposal of May 23rd, as we interpret 
it, with respect to the entire seabed area to be governed by a future 
treaty, the regime should provide: 


(1) Requirements rela-ed to the protection of human life and the 
environment. 


(2) Rules prohibiting 2xpropriation of investments and other mea- 
sures designed to protec! the integrity of investments, including full 
oo for investments made prior to the entry into force of a 
uture seabeds treaty. 


3) Guarantees that multiple uses of the high seas and ocean floor 
will be preserved. 


(4) Mechanisms estab-ishing means for the peaceful and compul- 
sory settlement of disputes. 

(5) The collection of funds for international community purposes. 

With respect to the ares beyond the submerged land continent, there 
should be international machinery which would administer resource 
development of the deep seabed. 

We interpret these above listed features to constitute the essence 
of the President’s proposal. Toward these ends the Subcommittee 
pledges its support. 

Our only areas of initial difference with the President are his sug- 
gestions that the United States should renounce its sovereign rights 
to its continental margin in return for similar, but limited rights in 
an area designated as a trusteeship zone, and his ware that leases 
applying to areas of the Continental Shelf beyond the 200-meter iso- 
bath be issued subject to an international regime to be agreed upon.” 


The ingenuity of the report in pretending that it is in basic agreement 
with the President’s statement compels admiration. For it will be obvious 
even to the most superficial reader that the Committee’s recommendations 
pluck the heart out of the President’s proposals and the Department of 
State Draft that implements it. The Metcalf Report retains only the gen- 
eral requirements regarding protection of human life and the environ- 
ment (which is like being against sin) and the rules prohibiting expro- 
priation of investments. The Committee specifically recommends that, 
pending the entry into force of a future seabed treaty, United States 
leases beyond the 200-meter isobath should not be made subject to any 
future regime. In other words, the Metcalf Report demolishes the gist 
of the Nixon announcement, że., the limitation of the continental shelf to 
a 200-meter isobath and the creation of an intermediate zone, in which 
the trustee-administrator would have certain responsibilities towards an 
international seabed authority. The latter is denounced in unequivocal 
terms: 


7 Ibid. at 29-30, 
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. . . The draft working paper, on the other hand, proposed the 
creation of an immense international agency and very complicated 
rules related to deep seabed resource exploration and exploitation. 
Such an arrangement would seem to encourage such bureaucratic and 
pseudo-legalistic obstructions that rational and equitable use of the 
wealth of the deep ocean floor would be deterred rather than en- 
couraged.?® 

18 Even though the international organization which would be created by the 
draft working paper is large. seemingly unwieldy, and may encourage rather 
than discourage creeping international bureaucracy, the organization, nevertheless, 
would be established separate from the U.N. General Assembly, and the or- 
ganization could not itself carry on exploitation operations and would rely prin- 
cipally on the trustee state im the trusteeship zone, and the sponsoring state 
in the area beyond, for enforcement.® 


In short, the Metcalf Report proclaims unlimited sovereignty over the re- 
sources of the continental margin as “the heart of our sovereign rights 
under the 1958 Geneva Convention.” There is a grim humor in the Com- 
mittee’s assertion “that those who advocate a narrow Continental Shelf, 
or a narrow Continental Shelf coupled with an intermediate zone, do not 
do so on legal grounds, that is, on a reasoned interpretation of the legal 
doctrine of the Continental Shelf. Instead, it seems that their conclusions 
are grounded more on a policy preference.” (P. 15.) Few of us are im- 
mune from adorning our policy preferences with legal justifications, but 
the assertion that the interpretation of a “continental shelf’ as a “conti- 
nental margin” convention and the suppression of those parts of the Inter- 
national Court’s Judgment in the North Sea Continental Shelf Case ® 
which clearly contradict such an interpretation, are “law,” while any dif- 
fering interpretation is “policy,” can only be described as breath-taking. 
It would perhaps be better for the integrity of international law if con- 
tentions such as those of the Metcalf Report, which were supported by 
the evidence of the majority of witnesses representing the National Petro- 
leum Council and other indusirial interests, were put forward plainly and 
openly as what they are: as policy statements, justified by the prevalence 
of expanding national political and economic interests over those of an 
as yet weakly organized and dissonant community of nations. This is an 
arguable policy objective, although, as I have attempted to show else- 
where,® I believe it to be shortsighted even from a national point of view. 
But the report seeks to cement its recommendations essentially with two 
legal arguments: one is the interpretation of Article 1 of the convention 
in a way that totally displaces the concept of the continental shelf and 
replaces it with the entirely different concept of the continental margin. 
The former, on a world basis, covers roughly 7.5 percent of the oceanbed, 
the latter nearly 25 percent. Economically the difference is even more 
staggering. Compared with the biological and mineral resources of the 
continental margin, those that might one day come from the abyssal depths 
of the ocean (ie. at depths generally exceeding 4,000 meters) are neg- 


8 Ibid. at 32. 84 See below, p. 762. 


9 Friedmann, The Future of the Cceans 79 et seq. (1971). See also Henkin, “Seabed 
Pact Would Help U. S.,” Washingtcn Post, Aug. 8, 1971. 
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ligible, and the investment required to make it economically profitable, 
except in certain areas, notakly sea shallows and seamounts, is astronomi- 
cal4° As Professors Andrassr * and Henkin *? have pointed out, the con- 
cept of the continental margin, which is oceanographically totally different 
from the continental shelf, rowhere appears in the convention, It re- 
quires rather more than the customary robustness of special pleading to 
show that the one concept, radically different in its legal, economic and 
political aspects, can simply be substituted for the other. 

The second prop is Professor Jennings’ article of 1969 on the North Sea 
Continental Shelf Judgment of the International Court of Justice.* In 
the North Sea Case, the Court had stated: 


... that the rights of tha coastal State in respect of the area of con- 
tinental shelf that constizutes a natural prolongation of its land terri- 
tory into and under the sea exist ipso facto and ab initio, by virtue of 
its sovereignty over the _and, and as an extension of it in an exercise 
of sovereign rights for the purpose of exploring the seabed and ex- 
ploiting its natural resources. In short, there is here an inherent right.*® 


From this statement Jennings deduced that “there would seem to be little 
room for doubt that the cortinental slope is just as much a part and a 
prolongation of the continental land mass as the continental shelf is.” He 
felt less certain about the continental rise, which would complete the con- 
tinental margin. Professor Jennings did not mention the crucial qualifica- 
tion by the Court that “by no stretch of imagination can a point on the con- 
tinental shelf situated, say, 10) miles, or even much less, from a given coast, 
be regarded as ‘adjacent’ to it, or to any coast at all in the normal sense 
of adjacency ....” For the test of adjacency, specifically enunciated in 
Article 1 of the Continental Shelf Convention, Jennings substitutes that of 
“exploitability.” 

In 1955 Scelle 16 had predicted that the doctrine of the continental shelf 
would lead to ever-increasing claims on the high seas, both upward to 
embrace the superjacent weters end outward to expand the territorial 


10 The estimates of Frank LaQue, “Deep Ocean Mining: Prospects and Anticipated 
Short-Term Benefits,” in Pacem in Maribus 22 (Conference sponsored by the Center 
for the Study of Democratic Institutions, June, 1970); F. T. Christy, Jr., “Marigenous 
Metals, Wealth, Regimes and Fectors of Decision,” in Symposium on the Interna- 
tional Regime of the Sea-bed, Accademia Nazionale dei Lincei (Rome, 1970); and 
the report of the Commission on Marine Science, Engineering and Resources essen- 
tially concur in the conclusion tkat, with few exceptions, there is little likelihood of 
exploitation of the deep ocean mimerals on a commercial scale for many years to come. 

11 J, Andrassy, International Law and the Resources of the Sea 169~174 (1970). 

12 L. Henkin, “International Law and ‘the Interests’: The Law of the Seabed,” 63 
A.J.LL. 504 (1969); “A Reply to Mr. Firlay,” 64 ibid. 62 (1970). 

18 See B., H. Oxman, “The Wald Outlook for the International Law of the Sea,” 
Statement before the Marine Tecanology Society, Feb. 19, 1971, at 3-4 (unpublished 
paper). 

14 “The Limits of Continental Shelf Jurisdiction,” 18 Int. and Comp. Law Q. 819 
(1969). 

15 North Sea Continental Shelf Cases, [1969] LCJ. Rep. 1 at 22, excerpted in 63 
A.J.LL. 591 at 602 (1969) and 8 Int. Legal Materials 340 at 347 (1969). 

16 Plateau Continental et Droit International (1955). 
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sovereignty of the coastal states. As the exploitation of the seabed re- 
sources progresses, the multiplication of fixed platforms, supported by 
piles fixed in the seabed; floating units which may be drilling vessels or- 
semi-submersible platforms; underwater wells with wellheads located on 
the seabed; seabed laboratories and residences; seabed transport, and pipe- 
lines, will make the theoretically safeguarded freedoms of fishing and 
navigation increasingly precarious. In the more intensively exploited 
areas beyond territorial waters, primary rights will more and more tend 
to become secondary licenses. It is not therefore surprising that, once 
again following a lead of Arvid Pardo, the concept of “ocean space” 
is gradually coming to displace the distinctions between the legal status 
of the surface and of the seabed, and that more and more states are be- 
ginning to assert full jurisdiction over a portion of the ocean space mea- 
sured from the coast, comprising the surface of the sea, the water column, 
and the seabed. This is in essence a return to the concept of the “closed 
sea,” whose classical advocate was John Selden. It is the Mare Liberum, 
under the leadership of the major maritime Powers—first Holland, then 
Britain, France, the United States—that came to be accepted as one of the 
most basic principles of contemporary internaticnal law. This era may 
now be drawing to a close. 

The contemporary movement towards “closed seas” may be dated to the 
Declaration of Santiago on the Maritime Zone of 1952,17 in which Chile, 
Ecuador, and Peru proclaimed their sole jurisdiction and sovereignty over 
the area adjacent to and extending 200 miles from their coasts, including 
the sea floor and subsoil of that area. At the time, this move was largely 
seen as a response by states deprived of gradually descending continental 
shelves to compensate for their netural disadvantages. The Santiago 
states are, however, also countries that depend to a large extent on the 
yield of their fisheries. Even those who, like the present writer, are 
deeply concerned at the erosion of the freedom of the seas, must acknowl- 
edge that, quite apart from an understandable desire to counter the ex- . 
panding claims of other coastal states to continental margin resources, the 
fishery practices of nations that fish the world over with modern equipment 
lend considerable justification to the protective measures of the Santiago 
states and the growing number of others that are following their example.*® 


174 Whiteman, Digest of International Law 1089 (1965). 

18 The dismal story of the depletion of marine life includes the virtual extinction 
of the blue whale and the humpback whale, for which the Soviet and Japanese whal- 
ing fleets are mainly responsible; the practices of the world-wide Soviet and Japanese 
trawler fleets, which fish just outside the territorial sea limits of coastal states, such 
as Canada and, after having exhausted supplies, move to another area; the intensive 
exploitation of tuna and shrimp by U.S. fishing fleets close to Latin American coasts; 
the gradual destruction of Atlantic salmon breeding grounds by the practice of Danish 
fishermen in catching the salmon just before they spawn; the practice of European 
Community trawlers—which are permitted to fish inside the territorial waters of the 
member states——in scooping up flat fish wholesale by mechanical shoveling techniques 
from the bottom, a practice that has greatly increased British opposition to entry into 
the Common Market; and many other signs of the short-sighted rapaciousness of mod- 
em industrialized nations regardless of political ideology. 
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In line with the almost unmitigated postwar tendency of expanding na- 
tional claims in the sea at the expense of international freedoms, the San- 
tiago Declaration states were soon joined by others, including states such 
as Brazil and Uruguay, which have profitable continental shelves. In May, 
1970, in the Declaration of Montevideo on the Law of the Sea, nine Latin 
American countries declared that all nations have the right to claim as 
much of the sea and the seabed near their coasts as they deem necessary 
to protect their actual and potential offshore wealth.® Not surprisingly, 
only the two landlocked Latin American states, Bolivia and Paraguay, 
joined by oil-rich Venezuela, voted against this declaration, while the 
major Caribbean states, whose coasts are closely contiguous, abstained 
or left the conference. 

A seemingly moderate application of this doctrine of total vertical 
jurisdiction over a zone defined in terms of distance from the baseline is 
the Brazilian decree of April 1, 1971.%° It establishes two fishing zones 
“in Brazilian territorial waters”: first, a strip of 100 nautical miles, measured 
from the low-water line of the cortinental and insular coasts of Brazil, in 
which fishing activities will be exclusively carried on by Brazilian fish- 
ing vessels; and a second strip extending to the limit of 200 nautical miles, 
where fishing activities may be carried on by both national and foreign 
vessels, except as to crustaceans and other living resources which are 
closely tied to the seabed, and are reserved for Brazilian fishing vessels. 

It should be noted that the Brazilian decree abandons the pretense that 
there is a distinction between “tervitorial waters” measured from three to 
twelve miles, and the exclusive jurisdictional zones extending to 200 miles, 
as is still maintained by othar Latin American states. While the decree 
excludes foreign fishing “onl” from a 100-mile zone, the apparent equal- 
ity of foreign and national fshing vessels within the outer 100-mile strip 
is in effect severely circumscribed. Foreign fishing vessels must, in order 
to obtain this privilege, be charterad by, and obtain certificates from, the 
competent Brazilian authorities. Such charters will be granted only upon 
documentary evidence to the effect that (1) the chartering fishing indus- 
try is predominantly financed by capital supplied by native-born Brazilians; 
(2) the crew will include the proportion of Brazilians specified by labor 
laws; (3) the vessel possesses valid papers as provided for in the inter- 
national conventions to whicn Brazil adheres; (4) the vessel is in perfect 
operating condition for the fishing expedition it intends to make. It is 
furthermore provided that such charters to foreign fishing vessels will only 
be authorized “if it can be shown that the operation of the vessel will 
bring about an effective and indispensible increase in exports or in the 
supply of an area with a deficit in production.” Charters will be granted 
only for limited periods. In short, it is possible at any time under this 
decree for Brazilian authorities to exclude foreign fishing vessels from 
any operations within the 200-mile zone. 

There is perhaps no clearer indication of the recent trend than the 


19 64 A.J.I.L. 1021 (1970); 9 Int. Legal Materials 1081 (1970). 
20 Decree Law No. 68459, Brazil, Official Gazette, April 2, 1971. 
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“Preliminary Draft Ocean Space Treaty” submitted to the Committee on 
the Peaceful Uses of the Sea-Bed and the Ocean Floor by Dr. Arvid Pardo, 
whose celebrated speech of August, 1967, initiated the flood of debates and 
resolutions of the last few years, including the setting up of the Sea-Bed 
Committee of the United Nations. Since there is no doubt about Pardo’s 
dedication to the principle of the freedom of the seas and the common 
heritage of mankind, it is particularly noteworthy that the draft treaty, 
foreshadowed. by Pardo’s speech at the March meeting of the Sea-Bed 
Committee, proposes that the jurisdiction of a state should extend to a belt 
of ocean space adjacent to its coast, to a breadth of 200 nautical miles.” 
The draft further provides that the coastal state may reserve to its na- 
tionals the commercial exploitation of the living and non-living resources 
of the national ocean space subject to its jurisdiction? The absoluteness 
of these rights is qualified by the provision (far from easy in practical 
application, particularly with regard to the yields of fisheries) that the 
coastal state shall transfer to the international institutions responsible for 
the international sea, i.e., the sea beyond 200 nautical miles from the 
coast, a proportion of the revenue obtained from the exploitation of the 
living and non-living resources of the “national ocean space.” ?3 

‘No doubt the Pardo Draft is intended to stem the tide of expanding 
national claims by conceding an outer limit designed to include the most 
extreme claims made until now. This writer very much doubts that such 
appeasement techniques will succeed. There is nothing sacrosanct 
in the 200-mile limit. For this or that reason, e.g., because a particular 
current rich in living resources flows at a distance of 300 or 500 miles from 
the coast, states may proceed from a once established minimum limit of 
200 miles to further-reaching claims. As it is, a 200-mile zone would com- 
prise the bulk of exploitable living and non-living resources of the sea. 
In the Indian Ocean area, for example, where, under the auspices of the 
FAO and the recently established Indian Ocean Fisheries Commission, 
efforts are under way to systematize and co-ordinate the exploitation of 
fisheries by joint ventures between different states and fishing interests, 
national boundaries of 200 miles would make such efforts: worthless. An 
international seabed regime left with control over the international seas 
outside a general 200-mile area from the coasts of the various oceans, 
would be left with potentially substantial but actually limited exploitable 
resources. Clearly, those exploiting mineral resources would concentrate 
their efforts on the more accessible reaches of the ocean bed. Nor is 
there any reason to believe that the interests reflected in the recommenda- 
tions of the Metcalf Report, which might or might not become official 
United States policy, would forgo their “sovereign rights” to the exploita- 
tion of the continental margin in exchange for a 200-mile jurisdictional 
limit. Postwar history shows clearly that one set of exclusive national 
claims is more likely to be added to another set.. The adoption by the 


21 Art. 35. 
22 Art. 54. 
28 Art. 58. 
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vast majority of the Latin American states of both the continental shelf 
doctrine and a 200-mile jurisdictional limit shows this clearly. 

Apart from the Pardo Draft, several draft treaties and working papers 
were submitted to the second 1971 session of the Seabed Committee. It 
must suffice to summarize very briefly the principal features of these 
various documents, all of which build on the U.N. Resolution of 1970: 284 
A draft statute for an internetional seabed authority was submitted by the 
United Republic of Tanzania; a provisional draft treaty on the use of the 
seabed for peaceful purposes by the Soviet Union; a working paper on the 
régime for the sea and ocesn floor and subsoil beyond the limits of na- 
tional jurisdiction by thirteen Central and South American states; and a 
preliminary working paper by the regionally and ideologically rather 
diverse combination of Afgnanistan, Austria, Belgium, Hungary, Nepal, 
Netherlands and Singapore. Four of these seven are landlocked states. 

The common feature of these draft treaties and working papers is that 
they all provide for the establishment of an international seabed authority 
(under different names). The other—probably more significant—feature 
is that, with the exception of the Afghanistan group’s working paper, the 
question of the limits of national jurisdiction is left open. The Tan- 
zanian draft provides for the extension of the national jurisdiction of a 
coastal state to “an adjacent area of the seabed and the ocean floor, and 
the subsoil thereof, including its resources, to a water depth of ...... 
meters.” The Soviet draft, Article III, simply notes: “Question of the 
limits of the seabed.” The Latir American draft declares “the seabed 
and the ocean floor and the subsoil thereof beyond the limits of national 
jurisdiction ...... as well as its resources..... the common heritage of 
mankind.” In remarkable contrast, the Afghanistan group’s working paper 
grasps the nettle. It defines the international area, which is subject to the 
jurisdiction of the Internaticnal Authority, to be the seabed and subsoil 
outside the area of the territorial sea (the maximum breadth of which is 
twelve miles measured from the baseline) and beyond the submarine areas 
adjacent to the coasts of states. Adjacency is defined as either a depth 
not exceeding 200 meters or a belt of seas the breadth of which is forty 
miles measured from the baseline of the territorial sea, “according to the 
choice between the two methods cf delimitation to be made by that par- 
ticular state at the moment of ratification.” In addition, within the inter- 
national area, a belt of seabed and subsoil contiguous to the adjacent 
submarine area as defined before, and having a breadth of forty miles 
measured from the outer limit of such adjacent submarine area, shall 
constitute the “coastal state priority zone,” i.e., a zone in which the Inter- 
national Authority can operate directly or issue licenses only with the 
consent of the coastal state. 

This—in all the circumstances courageous—attempt to define the limits 
of national jurisdiction is in eccordance with the proposals of a number of 
writers—including Professors Andrassy, Henkin, and the present writer in 


238 For a summary of the proceedings of the July-August meeting, and the text of 
the documents, see 10 Int. Legal Materials 973-1012 (Sept., 1971). 
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the books noted above—to determine the limits of national jurisdiction by 
providing an alternative between depth and breadth limits. 

As regards the powers of the International Seabed Authority, all drafts 
except the Soviet draft give the International Authority exclusive juris- 
diction over the international seabed area (the extent of which remains 
open, except in the proposals of the Afghanistan group’s working paper). 
This includes specifically, or, in the Latin American draft by implication, 
the licensing of operations, the protection of the environment, including 
marine environment, and an equitable sharing of the revenues. On the 
details of revenue-sharing, the drafts are much vaguer than the U. S. draft 
of 1970, although some of them emphasize the needs of developing coun- 
tries. The Soviet draft’s Article IX simply lists the “question of licenses 
for industrial exploration and exploitation of seabed resources” without 
taking any position. 

A few other notable features may be mentioned. The Tanzanian draft 
proposes the establishment of a distribution agency and a stabilization 
board as subsidiary organs of the International Seabed Authority. The 
distribution agency is to recommend to the Assembly the equitable sharing 
of income derived from the sale of raw materials, license fees, royalties, 
and any other charges or payments “among members according to the in- 
verse ratio of their respective contributions to the annual budget of the 
United Nations.” The Stabilization Board is to “investigate the current 
conditions of supply and demand and the price rates regarding raw ma- 
terials obtained from the international seabed and those obtained on 
land.” The Latin American draft reflects the concern of such major cop- 
per producers as Chile and Peru with rival exploitation of sea resources 
by providing that such exploitation shall “minimize any fluctuation in the 
prices of minerals and raw materials from terrestrial sources that may re- 
sult from such exploitation and adversely affect the exports of the de- 
veloping countries.” The Latin American draft also establishes an organ 
called the “enterprise” which is empowered “to undertake all technical 
industrial or commercial activities relating to the exploration of the area 
and exploitation of its resources (by itself, or in joint ventures with 
juridical persons duly sponsored by states).” Similarly, the Afghanistan 
groups working paper would empower the Assembly, upon recommenda- 
tion of the Council, “to establish a body charged with direct exploration, 
exploitation and marketing (including the direct licensing of a private or 
public enterprise, joint ventures and service contracts) of a specified part 
of the international area.” The Soviet draft, which, as observed, leaves 
the questions of licensing powers and distribution of benefits completely 
open, is perhaps most remarkable for its proposals with regard to the 
executive board, to consist of thirty states, with five states each from (a) 
the Socialist countries; (b) the countries of Asia; (c) the countries of 
Africa; (d) the countries of Latin America; (e) the Western European 
and other countries not previously specified. 

What emerges from these drafts and working papers, in conjunction 
with the earlier U. S. Draft Treaty (also submitted as a working paper) 
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and the British and French working papers, is: (a) a general consensus 
on the establishment of an international seabed authority; (b) consider- - 
able diversity on the executive functions of such authority, with predomi- 
nant but not universal agre2ment on its power to license explorations; 
(c) proposals by an impressive though diverse number of states for grant- 
ing to the Authority entrepreneurial, in addition to licensing, functions, 
to be exercised either directly or through joint ventures or through con- 
tract with public or private enterprises; (d) with the notable exception 
of the provisional working paper of the Afghanistan group and the very 
differently conceived proposels of the earlier U. S. draft, total evasion of 
the problem of the limits o? national jurisdiction. Since, in the mean- 
time, a growing number of s-ates expand their exclusive zones of national 
jurisdiction, the prospects for consensus on either the U. S. or the Afghan- 
istan group's attempts to deine the limits of national jurisdiction below 
limits which would, in effect, partition the most productive ocean areas, 
recede from year to year. 

Perhaps the foregoing brief survey will show how far the nations are 
from reaching effective international agreements on the status of the seas, 
surface as well as ocean bed, and how deceptive it would be to rely too 
much on the noble aspirations of the General Assembly resolution of De- 
cember, 1970. Broadly, the following major clusters of interests may be 
discerned: 

First, the major maritime Powers, and especially those with world-wide 
fishing interests, will continue to oppose greatly extended national juris- 
dictional limits beyond the twelve-mile territorial seas which have now 
in effect, though not yet in fcrm, become the generally accepted norm. 

Second, and by contrast, the smaller coastal states, and especially those 
for which fishing is a major source of livelihood, will insist on wide terri- 
torial limits. The 200-mile claims of the Latin American states are likely 
to be endorsed by a number of other coastal states in similar situations. 

Third, the landlocked states are the only group generally favoring a 
strong seabed authority with extensive jurisdiction, including revenue- 
sharing. 

Fourth, the major industriel and technologically developed coastal states 
are unlikely to consent to any revision of the Continental Shelf Conven- 
tion, which would scale down the open-ended definition of the continental 
shelf to a fixed depth limit, even one considerably exceeding that of the 
Truman Proclamation or of zhe convention. Whether the concept of the 
United States Draft Conventon, calling for a restriction of the continental 
shelf to 200 meters, coupled with trusteeship administration by a coastal 
state of an intermediate zone up to the edge of the continental margin, 
will prevail within the United States, is very doubtful. Even if it does, 
it is highly uncertain that it would be adopted by other industrial states. 

Fifth, the Soviet bloc’s opposition to the setting up of any international 
seabed authority with licensing and regulatory powers appears to be con- 
firmed by its recent draft. The International Seabed Resources Authority 
proposed by the U.S.S.R. would essentially be confined to recommenda- 
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tions on the implementation of a general treaty by which the states will 
be responsible for peaceful uses of the seabed and its exploitation “for 
the benefit of mankind as a whole” and the prevention of pollution. 

Meanwhile the depletion of vital marine stocks, such as whale, salmon, 
lobster, and certain species of tuna, proceeds, hardly checked by the 
hitherto scattered and weak efforts at organized international conservation. 
The growing threat to marine life is rapidly emerging as an even more 
urgent international problem than the jurisdiction over the mineral re- 
sources of the seas. Jean-Jacques Cousteau, after a 3-year survey, has 
estimated that marine life has already been reduced by 40%. Jacques 
Piccard predicts the extinction of all marine life within twenty-five years 
if the present trend continues (New York Times, Oct. 26, 1971). 

In a speech delivered before the enlarged United Nations Committee on . 
the Peaceful Uses of the Sea-Bed and. the Ocean Floor on March 24, 1971, 
the Canadian delegate, Mr. J. A. Beesley, acknowledged the seriousness 
of the situation.2* Canada’s position is illustrative of the contemporary 
~ dilemma. It is a state with a fine record of international collaboration and 
participation in international organization, but it felt compelled in 1970 
to declare a hundred-mile zone in the Arctic as an exclusive national pol- 
lution control zone and simultaneously to reserve the right to regulate 
shipping and fisheries in certain areas adjacent to its coast. Canada is 
also one of the states that has suffered from excessive exploitation of its 
coastal fishery resources by Soviet trawler fleets equipped with modern 
gear and moving from zone to zone. While admitting the need to pro- 
tect vital national interests, Mr. Beesley proposed that, as a first step, there 
should be a moratorium resolution calling upon all states to define their 
continental shelf claims within a specified time limit or, alternatively, 
specifying “that as of a named date already past, national claims would 
be deemed to have been fixed. . . . Thus, while the limits of the area 
beyond national jurisdiction could be expanded in the later negotiations, 
they could not be lessened since states would be estopped in practice if 
not law from claiming a greater area than that included in the claims or 
potential claims they had advanced as of the specified date.” As Mr. 
Beesley admitted, a recognition of such claims would no doubt include 
a large number of 200-mile claims. 

The conclusion must be that the creation of an International Seabed 
Authority with jurisdiction extending much beyond the abyssal depths is 
unlikely in the foreseeable future. Can we envisage any future other than 
one which will eventually lead to near-total partition of the oceans, with 
the major naval and technological Powers confronting each other in Or- 
wellian fashion on the ocean bed as well as on land? The writer has elab- 


24 Ms. statement at 21. See also his remarks at the 1971 annual meeting of the Am. 
Soc. of Int. Law, 65 A.J.I.L. (September) 117 (1971). 

25 Arctic Waters Pollution Act, 18 & 19 Eliz. 2, c. 47 (1970); Amendment to the 
Territorial Sea and Fishing Zones Act, 18 & 19 Eliz. 2, c. 68 (1970); Amendment to 
the Canada Shipping Act, 19 & 20 Eliz. 2, c. 27 (1971); see also 9 Int. Legal Materials 
543 (1970). 
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orated in more detail elsewnere ** what appear to him to be constructive 
alternatives to a continuinz competitive race, always bearing in mind 
that these are second-best akternatives to a functionally and geographically 
effective International Seabed Authority. Others are likely to follow. 
There should be, in matters of conservation and pollution, not only a 
widening of international egreements on standards, but the setting up, 
with the least possible delay, of an international conservation and pollu- 
tion control authority. Whzle its direct powers would be confined to the 
international seas beyond national jurisdiction, its standards could be 
extended to national jurisdictions by virtue of a series of agreements with 
the coastal states. 

Failing any extension of 2ffective international conservation and pollu- 
tion controls in the foreseeable future, the further extension of national 
jurisdictional claims, i.e., of national sovereignty, vertically extended from 
surfac2 to subsoil, would appear inevitable. But between the various 
conflicting interests it may be possible to reach a compromise by which 
territorial waters are kept at the present generally accepted limit of 
twelve miles, while coastal states are given the power to extend pollution 
and conservation controls for a further 100-mile stretch. Such an agree- 
ment would be along the lines of the recent Canadian pollution and con- 
servation control legislation. In the Indian Ocean area, Ceylon, India and 
Pakistan have also proclaimed 100-mile conservation zones. Perhaps the 
creation of such exclusive conservation and control zones would give some 
impetis to more energetic and effective international control measures 
and irstitutions. 

Finally, the exploitation both cf mineral resources and of certain fish- 
eries should, subject to agreed conservation and pollution standards, 
be cazried out by bipartite or multipartite joint ventures. Most of the 
states that now proclaim extended zones of exclusive coastal jurisdiction 
do no: have the means of exploiting their resources. The pattern which 
has become increasingly predominant in the exploitation of the land re- 
sources of developing countries can be applied to the exploitation of the 
resources of the sea. There are many precedents for consortia, in the 
form of either contractual or equity joint ventures, between developed 
and developing countries, including both governmental organizations and 
privats corporations. But in order to avoid ruinous over-exploitation, 
pollution, and exhaustion o= resources, such ventures must be under the 
contrcl of the competent national and international authorities, preferably 
following the standards laid down by a treaty of world-wide application. 


26 The Future of the Oceans, Chs. 7 and 8 (1971). 


EDITORIAL COMMENT 


THE OBLIGATION TO REGISTER TREATIES AND INTERNATIONAL 
AGREEMENTS WITH THE UNITED NATIONS 


Under Article 102(1) of the United Nations Charter, it will be recalled, 
“[elvery treaty and every international agreement entered into by any 
Member . . . shall as soon as possible be registered with the Secretariat 
and published by it.” This provision, according to a report made to the 
Society some 20 years ago, “automatically brings in, for publication in the 
United Nations Treaty Series, most of the agreements made since the 
beginning of the United Nations... .”? Would that this optimistic as- 
sertion had proved true! In the course of recent efforts to collect for 
publication all the lump-sum settlements concluded between the end of 
World War II and January 1, 1971, this writer found to his surprise and 
dismay that only 56 of 126 such agreements, well under 50 percent, had 
been registered with, and subsequently published by, the United Nations.® 

Behind Article 102(1) and its predecessor, Article 18 of the Covenant 
of the League of Nations,‘ lies “the principle of open diplomacy and the 
avoidance of secret pacts.” ” Failure to register not only undercuts this 
principle, first advocated by President Wilson in 1918, but also ignores 
an equally important policy consideration, namely, the recording of con- 
temporary trends in substantive international law. Hudsons description 
of the pre-Covenant state of affairs retains a good deal of validity today: 


Scholars found it difficult to keep abreast of the development of con- 
ventional international law, and even specialists in particular fields 
did not have readily accessible the treaties which specially related 
to their work. 

The serious consequences of this were that the world’s treaty law | 
came to lack unity . . . and the conventional side of international 


1 U.N. Charter, Art. 102, par. 1 (emphasis added). 

2 Eagleton, “The Handling of Treaties by the Secretariat of the United Nations,” 
Report of the Committee to Study Legal Problems of the United Nations, 1951 Pro- 
ceedings, American Society of Intemational Law 139. 

8 See Authors’ Introduction to 2 R. Lillich and B. Weston, International Claims: 
Their Settlement by Lump Sum Agreements (to be published by the Syracuse Univer- 
sity Press during 1972 in the Procedural Aspects of International Law Series). Some 
states, of course, may contend that lump-sum settlements, which often contain a high 
content of commercial and economic matters, are not subject to the registration re- 
quirement. Most states have registered at Jeast one such settlement, however, in- 
dicating that general practice regards them as treaties for purposes of Art. 102. 

t League of Nations Covenant, Art. 18. While very similar to Art. 102(1), this 
article contains a final sentence not included in its successor: “No such treaty or inter- 
national engagement shall be binding until so registered.” 

5 Brandon, “Analysis of the Terms ‘Treaty and ‘International Agreement” for Pur- 
poses of Registration under Article 102 of the United Nations Charter,” 47 AJ.LL. 49, 
69 (1953). 

8 Hudson, “The Registration and Publication of Treaties,” 19 A.J.LL. 273 (1925). 
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Jaw came to be disregarded or neglected by writers and scholars and 

jurists”... 
One only can speculate, reading the above, whether the International Court 
of Justices approach to the Barcelona Traction Case would have been 
the same if the Court and counsel had had easy access to the 70 lump- 
sum agreements not yet published in the United Nations Treaty Series, al- 
most all of which authorize. or heve been construed to authorize, share- 
holder claims.° 

Why the various states ignore their obligation to register treaties is 
hard to fathom. Lack of ccncern and carelessness perhaps are the major 
reasons. Another one frequently advanced is the alleged confidential 
character of certain agreements. It is common knowledge, for instance, 
that Cuba concluded a tentative settlement with Spain in May, 1967, yet 
the parties regard the agreement as “a classified document... 1° Why? 
Does Franco’s Spain not wish to acknowledge that it does business with 
Castros Cuba? Does the Revolctionary Government of Cuba wish to 
conceal from the Western world, especially the United States, that it is 
willing to settle nationalization cleims? Surely the fact that the French- 
Cuban Claims Agreement of Marca 16, 1967, has been published in three 
sources, albeit unhappily not in tne United Nations Treaty Series, makes 
the non-publication of its Spanish counterpart appear somewhat whimsical. 

Equally hard to fathom is how <o encourage states to comply with Ar- 
ticle 102(1). Unlike Article 18 cf the Covenant, which required regis- 
tration before treaties became birding, the only sanction contained in 
the Charter is the one found in Article 102(2). A party to a non-regis- 
tered treaty, according to this provision, may not invoke it before any 
organ of the United Nations, surely a “milder sanction” indeed for what 
arguably is a breach of tke Charter.” Moreover, while “[pJersistent 
failure may be construed a: an cffense against Article 2(2) and, theo- 
retically, may entail expulsicn, under Article 6,” + such action obviously 
would be disproportionate to the gravity of the obligation breached. For 
this reason, it never has been seriously considered as a sanction against 
non-complying states. 

The upshot of the matter for the hapless international lawyer, whether 
academic, government or precticinz, is not particularly promising. True, 
Article 80 of the Vienna Convention on the Law of Treaties reaffirms 
and extends the principle of registration by providing that “[t]reaties 


7 Ibid. at 288. 

8 Barcelona Traction, Light & Power Co., Ltd. Case, [1970] I.C.J. Rep. 3; 64 A.J.LL. 
653 (1970); 9 Int. Legal Materials 227 (2970). 

9 See Lillich, “The Rigidity of Barcelona,’ 65 A.J.LL. 522 (1971). See also round 
table discussion in 65 A.J.I.L. (September) 333 (1971). 

10 Letter from Sr. Pedro Bermejo, First Secretary, Spanish Embassy, to the author, 
March 4, 1971. 

11 [1967] J.O. 9761; [1968] R.3.D.I.P 299; 45 Journal du Droit International 172 
(1968). 12 See note 4 above. 

13 N, Bentwich and A. Martin, A Commentary on the Charter of the United Nations 
178 (1950). 14 Ibid. 
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shall, after their entry into force, be transmitted to the Secretariat of the 
United Nations for registration or filing and recording, as the case may 
be, and for publication,” 1 but whether this provision will be any more 
honored by states parties than Article 102(1) remains to be seen. Hence 
countries like the United States, with an enviable registration record," 
and scholarly organizations such as the Society, with its continuing in- 
terest in international law documentation, must press strenuously for the 
prompt registration of every treaty if the goal of comprehensive coverage 
by the United Nations Treaty Series is to be achieved. 
R. B. LuLrca 


15 U.N. Doc. A/CONF. 39/27 at 42 (1969), reprinted in 63 A.J.I.L. 875, 901 (1969). 

16 Of the nine lump-sum settlements concluded by the United Sates since World 
War II, only the most recent, the United States~Canadian Agreement of Nov. 18, 
1968, [1968] U.S.T. 7863, T.I.A.S., No. 6624, has not been published in the U.N. 
Treaty Series. 

17 See, eg, Report of the Committee on Publications of the Department of State 
and the United Nations, 64 A.J.LL. (September) 293 (1970). 


NOTES AND COMMENTS 


FURTHER THoucHTS ON A New Source oF INTERNATIONAL LAW: 
Proressor D’AMaA™70'S “MANIFEST INTENT” 


In a recent number of this Journa, this writer examined Professor 
Richard A. Falk’s position on the cuasi-legislative competence of the Gen- 
eral Assembly,! which turned out io be an amalgam of two rather contra- 
dictory positions.? On the one hand, Falk was disposed to view some 
General Assembly resolutions “as evidence of a general practice accepted 
as law,” to use the familiar language of the Statute of the International 
Court of Justice referring to international custom (Article 38, subpara- 
graph I1(b)). Yet, on the other hand, Falk simultaneously propounded 
a position that went far beyond the terms of Article 38 and most writings 
on the subject by positing the existence of a new source of international 
law to explain the apparent legal effect of certain General Assembly reso- 
lutions. Beyond illustrating the confusion in Professor Falk’s work on this 
important and increasingly discussed topic, the point of the Comment was 
to show that the radical position, however appealing, was subject to one 
overriding difficulty. That difficclty was the absence of a legally ex- 
pressed consensus of the world ccmmunity on the existence of this new 
source of international law, a consensus of this overarching nature being 
requisite if any new source were to be brought into being. It is a matter 
of some irony that the problem :s one of consensus, in view of Falk’s 
argument that consensuses on specific issues give rise to new rules of law. 
There are two conceptually and empirically distinct levels of consensus 
that have to be taken into account. 

In a subsequent number of the JURNAL, Professor Anthony A. D'Amato, 
dealing with the seemingly unrelated question of the generation of cus- 
tomary international law through treaties,’ has actually, if inadvertently, 
cast additional light on the possibility of a new source of law. In the 
present comment, D’Amato’s principal arguments are summarized and 
then related to Falk’s and this writer’s views with an eye to drawing some 
more general conclusions. 

Professor D'Amato has isolated rom the recent Judgment of the Inter- 
national Court of Justice in the Nerth Sea Continental Shelf Cases certain 


1“On the Quasi-Legislative Competenze of the General Assembly,” 60 A.J.I.L. 782- 
791 (1966). For a more recent, quite elaborate presentation of this position, see 
“An Argument to Expand the Traditionel Sources of International Law-——With Special 
Reference to the Facts of the South West Africa Cases,” in Falk, The Status of 
Law in International Society 126-173 (1970). ‘The first essay cited is reprinted ibid. 
at 174, 

2N. G. Onuf, “Professor Falk on the Quasi-Legislative Competence of the General 
Assembly,” 64 A.J.I.L. 349-355 (1970). 

8A, A. D’Amato, “Manifest Intent end the Generation by Treaty of Customary 
Rules of International Law,” 64 A.J.I1.L. &92-902 (1976). 
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identifying characteristics of treaty provisions which “generate customary 
law,” or, in the Court’s language, have “a fundamentally norm-creating 
character such as could be regarded as forming the basis for a general 
rule of law.” + First, such ncrms are ascertainakle by virtue of what we 
might call structural characteristics of the treaty containing them. Spe- 
cifically, the provisions in question must be so cast as to be generalizable, 
and there must be signs of their being set apart from non-generalizable 
provisions of the same treaty.” Second, the identification of such norms 
does not depend on their meeting the traditional tests for determining the 
existence of a customary rule of Jaw. Therefore, the number of parties 
to the treaty is irrelevant, as is the treaty’s duration or the extent of sub- 
sequent state practice.6 While it is not absolutely clear whether scholarly 
or juridical acknowledgment is required, the arswer would seem to be 
no; the Court’s acknowledgment that such norms might exist is important 
only in assisting theoretical appreciation of the phenomenon of general 
norms actually being generated through treaties. 

Obviously, no little confusion arises when Professor D’Amato and the 
_ Court itself? describe general norms arising from treaty provisions as 
“customary. If the traditional requirements for the existence of cus- 
tomary law are irrelevant—and D'Amato. faulted the Court for raising 
them as “make-weight arguments” *—then such law simply cannot be cus- 
tomary. If, however, the word “customary” is used synonymously with 
the word “general” because historically the only general rules we had were 
customary, then the usage is misleading albeit understandable. In theory, 
there is no a priori reason to suppose that all general norms are or must 
be customary in character, and to suppose this as an actuality obscures 
the very real difference between general norms created through treaty 
provisions and customary law as traditionally understood. 

If general norm-creating treaty provisions are not customary, what are 
they? In his recent essay on the North Sea Continental Shelf Cases, Pro- 
fessor Wolfgang Friedmann suggested that they might be general prin- 
ciples of law.® On close reading, one finds that these are not general 
principles recognized by civilized nations, but “general principles of cus- 
tomary international law,” which in turn are indistinguishable from or- 
dinary rules of customary law.’® Friedmann then imputed to the Court 
the view that the general norms on the continental shelf reflected in Ar- 
ticles 1 to 3 of the 1958 Geneva Convention on the Continental Shelf are 


4Quoted ibid. at 895. The Ccurt’s Judgment is reprinted in 63 A.J.LL. 591-631 
(1969); 8 Int. Legal Materials 340-385 (1969). 

5 D’Amato, note 3 above, at 895-898. 6 Ibid. at 898-899. 

T Judgment cited note 4 above, pars. 71, 74. 

8 D’Amato, note 3 above, at 898. 

° W. Friedmann, “The North Sea Continental Shelf Cases—A Critique,” 64 A.J.LL. 
229 at 231 (1970). 

10 Tbid, But see p. 231, note 6, and p. 234, note 12, in which Friedmann seems 
to regard custom and general principles as distinct if nct easily distinguished sources 
of law. 
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actually rapidly precipitated or “instant” custom. This would mean that, 
in the Court’s view, the traditional requirements for the existence of cus- 
tomary law are not at all irrelevant; on the contrary, they have been met 
with exceptional speed and uniformity. And if Friedmann is right in his 
interpretation of the judgment, then D’Amato’s arguments, and the im- 
plications drawn from them here, are simply wrong. We will return to 
this problem at a later point. i 

As they are usually understood, general principles of law recognized by 
civilized nations might still be seen as figuring, at least implicitly, in the 
Courťs judgment. In particular, the Court dealt with the equidistance 
principle articulated in Article 6 of the Continental Shelf Convention in 
terms of equity, naturalness, and reasonableness. Yet the Court was 
obliged to think in just these terms because it had specifically rejected Ar- 
ticle 6, and the equidistanc2 principle, as a general norm, in contradis- 
tinction to Articles 1-3 of the same convention? The Court must be 
seen, then, as invoking general principles not as a source of law, but as 
an alternative to law. 

if general norm-creating treaty provisions are neither customary law 
nor general principles, however these two categories are construed, the 
question remains: What are they? The most appropriate answer is that 
they are akin to those resolutions of the General Assembly which manifestly 
are intended to have legal efect in themselves. Professor Falk has noted 
the importance of language in assessing the legal impact of General As- 
sembly resolutions.1* Opera-ionally, a concern for language means verify- 
ing the presence of two structural characteristics which all general norm- 
creating resolutions must possess. The first is generality of language 
(obviously making such resolutions generalizable) and the second a 
declaratory format (differen-iating them from other resolutions).** That 
these characteristics parallel those that D’Amato ascribes to general norm- 
creating treaty provisions goes almost without saying. 

Additionally, Falk established certain contextual characteristics, that 


11 [bid, at 232-233. See also the careful analysis of R. R. Baxter, “Treaties and 
Custom,” 129 Hague Academy, Recueil des Cours 57-69 (1970). In his dissenting 
opinion, Judge ad hoc Sørensen expressly adopted the argument of rapidly emerging 
custom, while candidly admitting that “the word ‘custom’ with its traditional time 
connotation, may not be an adequate expression for the purpose of describing this 
particular source of international law.” & Int. Legal Materials 422 at 427 (1969). 

12 Judgment, note 4 above, at pars. 60-73. 

18 This is Friedmann’s opinion also, although the Court attempted to create a con- 
trary impression. Friedmann, note 9 above, at 234-236. 

14 Falk, “On the Quasi-Legislative Competence of the General Assembly,” note 1 
above, at 785-786. 

16 Conventionally, writers have accounted for the existence of these characteristics 
by assuming that the General Assembly was merely restating existing law. See, for 
example, J. Castafieda, Legal Effects of United Nations Resolutions 168-171 (1969). 
While this position eliminates the need to attribute legal effect to resolutions directly, 
it ignores the fact that the contert of many of these resolutions is deliberately innova- 
tive and could not possibly have acquired legal effect through the operation of custom. 
Thus, the position represented by Sr. Castafieda is little more than a doctrinal artifice 
to avoid the implications of recent trends. 
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is, characteristics relating to their adeption and subsequent reception, 
which these resolutions must equally possess..¢ They must be adopted 
overwhelmingly, or at least by a two-thirds majority with all major Powers 
and groups represented. And there must be some pattern of support 
subsequent to their adoption. This need not be the systematic and en- 
during practice required for the formation of customary law. Rather, the 
combination of frequent, favorable citation in forums such as the General 
Assembly and infrequent contrary practice would probably suffice.** Reso- 
lutions meeting these conditions express a consensus of the world com- 
munity on specific issues which, to Falk’s mind, is a source of obligation 
and thus of law.'® 

While Falk tried to relax the traditional requirements of customary law 
formation to embrace these consensuses,?* he need not have bothered to do 
so. All norms emanating from a given source of law display a set of 
common characteristics which are not displayed by norms arising from any 
other source. If the legal effect of General Assembly resolutions can arise 
only from the operation of custom, then it is necessary to relax the re- 
quirements of customary law formation or, at best, only one or two of 
these resolutions will have the necessary characteristics to qualify. If, on 
the other hand, a new source of law is responsible for the legal effect of 
certain General Assembly resolutions, then the stringent, consent-oriented 
characteristics of customary law are simply irrelevant (unless one wishes 
to demonstrate that there also exist customary rules of identical content). 
Furthermore, the invocation of customary law requirements impedes the 
scholar’s task of verifying characteristics whose presence is required by 
a new, consensus-oriented source of law. 

Unlike Falk, D'Amato was not concerned with the problem of consensus.*** 
Yet the problem should not be ignored in the case of general norm-creating 
treaty provisions and can actually usefully be dealt with in Falk’s terms. 
The forum for expression of community consensuses is not the General 
Assembly but rather ad hoc international conferences called for the pur- 
pose of concluding multilateral treaties. Such conferences frequently 


16 Falk, “On the Quasi-Legislative Competence of the General Assembly,” note 1 
above, at 787—790. 

17 For a quantitative survey of the citation of earlier General Assembly resolutions 
in later resolutions, see S. A. Bleicher, “The Lagal Significance of Re-Citation of Gen- 
eral Assembly Resolutions,” 63 A.J.I.L.. 444-478 (1969). While Bleicher viewed 
re-citation in connection with the traditicnal sources of international law, he did say 
(at 477) that the “process of re-citation distinguishes those resolutions which express 
deeply-held, temporally stable convictions from those which are of only passing or 
mild concern.” 

18 Ibid. at 784-785. 

19 Falk was quite explicit about doing this in “An Argument to Expand the Tradi- 
tional Sources of International Law,” note 1 above, at 153-161. 

192 T)’Amato has treated the problem of consensus elsewhere: “On Consensus,” 8 
Canadian Yearbook of International Law 104~122 (1970). ‘This essay, as well as 
D’Amato’s new book, The Concept of Custam in International’ Law (1971), were 
unfortunately not available for consideration during the preparation of the present 
comment. 


. 778 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 65 


involve dozens of states representing all segments of the community and 
have rules of decision comparable to those of the General Assembly. For 
decisions of conferences to generate law, they must have both the struc- 


-` tural characteristics already discussed and, we can easily see, the additional 


contextual characteristics of participation of all major Powers and groups 
in their adoption and of subsequent favorable reception in the community. 

‘When the “conditions of requisite formality and consensus” *° are met 
either for General Assembly resolutions or treaty provisions (actually, 
conference decisions that beccme treaty provisions), we can rightfully say 
that one of two general requirements for a legal obligation to exist, namely, 
its effectiveness, has been met. This leaves, however, the requirement 
of legitimacy, through which a putative norm is related to the legal order 
as a whole. Neither Falk nor D’Amato touched on this matter at all. 

The matter can be resolved, as indicated above, by asking if there is an 
overarching consensus of the world community that community consensuses 
on substantive issues which display specified characteristics can have legal 
effect in themselves. Were an overarching consensus of this kind given 
a fully legal expression through an existing source of law, this would be 
a grant of legitimacy not for a given community action but for a class of 
community actions which can zhus be said to constitute a source of law. 

My argument in the case of General Assembly resolutions was that 
there is no such overarching community consensus because of the posi- 
tion adopted by Western states in the General Assembly.7* In the case 
of what are claimed to be general norm-creating treaty provisions, how- 
ever, the answer is not so clearly negative. This is because the authori- 
tative voice of the International Court of Justice, speaking, as it were, for 
the international community, seems to have affirmed the legitimacy of 
these general norms created outside the conventional sources of interna- 
tional law. And this is another way of saying that the World Court is 
helping to legitimate a new source of law. This new source is seen in 
specific relation to general rorm-creating treaty provisions, but it has 
been argued here that the latter are part of a generic class of community 
actions which also include certain General Assembly resolutions. Thus, 
the legitimating impact of the Court’s judgment may be imputed to the © 
class of actions as a whole, obviously including the specified General As- 
sembly resolutions. If this were done, the problem that this writer raised 
in connection with Falk’s work would be substantially solved—the con- 
sensus of the world community granting legal effect to consensuses on 
substantive issues bearing certain attributes may actually have been ar- 
ticulated by the International Court of Justice. 

This is not to say that the Court has created a new source of interna- 
tional law. Nor is it to say that a community consensus, as reflected by 
the Court in a given judgment, has created a new source all by itself. 
What we are saying is that a community consensus to the effect that there 


20 R. A. Falk, “The New States. and «he International Legal Order,” 118 Hague 
Academy, Recueil des Cours 42 (1966). 
21 64 A.J.LL. 349 at 354 (1970). 
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should be a new source can create that new source if it is legally ex- 
pressed. While the Court cannot give legal expression to a consensus of 
this kind, it can voice that consensus so persuasively and authoritatively 
that a truly legal expression is rapidly forthcoming through the operation 
of an existing source of law. 

It is well known that the immediate affirmation of a landmark decision 
of the International Court of Justice can yield a new rule in a short period 
of time. One such rule of law is the straight baseline method of delimit- 
ing the point from which the territorial sea is measured, as propounded 
by the Court in its 1951 Judgment in the Anglo-Norwegian Fisheries Case.” 
There is no difference at all between this process as it relates to the gen- 
eration of specific rules and the generation of a new source of international 
law, since the vehicle for a new source is a specific rule stating the nature 
and requirements of the new source in question. 

It is not a foregone conclusion that a judgment of the Court, even when 
it deals with an unsettled area of the law, will have a decisive impact 
on the development of specific rules. It may happen that the Court's 
conclusions are significantly out of step with community preferences. If 
the Court has not stepped too far ahead, then it should be able to lead 
the community through the cogency and reasonableness of its arguments, 
so that a consensus is formed around the Court’s judgment rather than 
simply reflected in it. In the instance of the Nerth Sea Continental Shelf 
Cases, we might ask whether a split Court (11-6), in which only six 
judges are directly associated with the Judgment, can ever crystallize a 
community-wide consensus. Without answering the question in principle, 
it should be noted that none of the separate concurring or dissenting opin- 
ions openly questioned the radical implications of the Judgment.?* On the 
contrary, the dissenting opinions of Judges Koretsky and Lachs reinforced 
the radical position.2* Furthermore, in view of the conservative tenden- 


22 [1951] I.C.J. Rep. 116; 46 AJ.I.L. 348 (1952). In reconstructing an argument 
of Judge Sir Gerald Fitzmaurice, Professor Parry has stated that “it is fairly obvious 
in practice that a decision often is of considerably more consequence than the Statute 
of the Court would suggest. Thus, according to the latter, the United Kingdom alone 
is bound to accept that the extent of Norwegian territorial waters is as indicated by 
the straight base-line in issue in the Anglo-Norwegian Fisheries case. But it is un- 
realistic to maintain that other States would not be similarly bound, or that any State 
could, after the decision, successfully contest the application of a similar system of 
admeasurement in similar topographical and economic circumstances.” C. Parry, The 
Sources and Evidences of International Law 93 (19€5). 

23 There is an implicit rejection of the radical view in the dissenting opinion of 
Judge ad hoc Sørensen, cited note 11 above. 

248 Int. Legal Materials 398 at 400-403 (Koretsky) and 416 at 419-421 (Lachs) 
(1969). Both held that Art, 6 of the Continental Shelf Convention was part of gen- 
eral international law. In so arguing, Lachs abjured use of the word “custom,” while 
Koretsky said the following (at 400): “One may ask whether these principles are 
or have become an institution of international law either as general principles developed 
in relation to the continental shelf, or as an embodiment of international custom. 
There are sufficient grounds for considering them to qualify in both these ways, but 
I am inclined to consider them as principles of genera! international law, seeing that 
established doctrine lays much stress on the time factor as a criterion of whether a 
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cies of Western states in matt2rs cf international law, it is significant that 
three of the six judges associated wit the judgment itself are from Western 
States. 

In the North Sea Continental Shelf Cases, a more serious problem for 
the Court as consensus builder is the highly ambiguous character of cru- 
cial passages of the Judgmert. “We saw above how much at variance 
D’Amatc’s radical interpretation is with Friedmann’s more conventional 
one. Pcssibly the Court itself was unclear on the doctrinal subtleties of 
its Judgment and so inadvertently gave support to both arguments, how- 
ever contradictory, in successive sentences. A careful reading of the text 
is not persuasive one way or the cther.2> Friedmann does seem to be 
right in saying that the Court acdressed the matter of sources “almost 
casually.” 2° ‘This alone weakens tha authority and persuasiveness of the 
Court’s “udgment and lessens the czedibility of the radical doctrine that 
D’Amatc adduces from that Judgmert. 

All of this means that the Judgment can only be viewed as the first 
small step toward the legitimation of a new source of law. The next step 
is a willingness on the part of legai scholars, and then state spokesmen, 
to accept D’Amato’s interpretation and its implications, thus endowing 
the Judgment of the Court with a retroactive clarity and force. If there 
is a willingness to applaud the Court’s Judgment while interpreting it in a 
radical sense, then eventually we may have an identifiable community 
consensus, expressed through an ex:sting source of law (custom as pre- 
cipitated by a landmark decision oZ the International Court of Justice) 
that all other consensuses of a certain character create general norms. 

Any meaningful follow-up to the Court’s first, tentative step in this di- 
rection is. itself dependent on clearing up the present web of terminological 
confusion. Only then will there bə a common perception of the issue as 
one even warranting a major resp2nse from the scholarly community. 
With this in mind, it is worth suggesting that an incipient new source of 


‘given principle belongs to customary interrational law: by and large, customary inter- 
national lew turns its face to the past wate general international law keeps abreast of 
the times, conveying a sense of tcday ard the near future by absorbing the basic 
progressive principles of international lav- as soon as they are developed.” 

Friedmann, note 9 above, at 234, nate 12, completely missed the point of these 
remarks o? Koretsky’s by taking them to affirm general principles of law recognized 
by civilize] nations as a source of Jaw. Friedmann rightly observed that such a posi- 
tion is highly incongruous for a Socialist legal scholar. On the other hand, affirming 
the existerce of a new source of ganera] zorms is quite consistent with the Socialist 
position o2 the legal effect of certain General Assembly resolutions and indeed is 
predictable for all who chafe at the Westem dominance of international law. 

25 See especially pars. 71-77. Actually, only the one sentence from par. 71 quoted 
by D’Ama:zo (and above, at p. 775:1 is unambiguous in its language. Jt alone hardly 
gives credibility to D’Amato’s claim. tha: “the Court for the first time gave explicit, 
and indeed overwhelming, substantiation. cf the thesis that provisions in treaties can 
generate customary law, that they can ke of a ‘norm-creating character?” D'Amato, 
note 3 above, at 894-895. 

26 Friedmann, note 9 above, at 232. But for a contrary view, see Baxter, note 11 
above, at ©3. 
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law deserves a name of its own, hopefully breaking the spell that custom 
seems to have on writers. ‘The traditional, common sense meaning of 
“custom” has increasingly been stretched and distorted, first by the idea 
of its rapid, almost instantaneous creation and now by the idea of its 
creation through intentioned behavior. In order to accommodate these 
aberrations in the original concept, “a general theory of how customary 
law comes into being,” ” becomes in fact a partial theory of law-creation 
in general, the consistency, clarity, and economy of which as a theory is 
severely jeopardized by an unnecessary attachment to the concept of 
custom. 

If the new source, whether incipient or only imagined, deserves a dis- 
tinctive name, D’Amato’s notion of manifest intent seems to express the 
most distinctive feature of this source. If the new source is manifest in- 
tent, the law to which it gives rise also deserves a name, and one which 
refers as well to the other distinctive feature of this law—its origins in an 
organized community forum. Hence, we might call it “manifest commu- 
nity law.” 

Beyond this preliminary operation of acknowledging the distinctive 
character of a new kind of law with distinctive labels, an appropriate 
second operation might well be to inventory those rules which would con- 
stitute this new kind of law. Conceivably, some rules have been around.. 
a long time without their distinctiveness ever having been recognizéd. ., 


Examples might be the règlement on diplomatic ranks contained/‘in. the ` me 


Protocol of the Congress of Vienna (1815), the Declaration of Paris’ (1856), 


or, less plausibly, the Geneva Protocol (1925).28 Even Chapter XI. of the : 


United Nations Charter might be viewed this way, as might many o “of: the! 
formal emanations of the inter-American system, the latter being* under 


stood as manifest regional community law. D’Amato suggested that =E or 


provisions of the other three 1958 Geneva Conventions on the Law of the 
Sea might qualify, as would some provisions of many other United Na- 
tions sponsored multilateral conventions. And, of course, most of those 


resolutions of the General Assembly which are entitled “declarations” 


would also qualify.®° 

The procedure for determining what are rules of manifest community 
law is simply the application of D’Amato’s and Falk’s checklists of char- 
acteristics. In practice, intent is not likely to be so manifest as D’Amato 


27 T)’Amato, note 3 above, at 901. 

28 Although General Assembly Res. 2603A (XXIV), Dec. 16, 1969 (64 A.J.LL. 393 
(1970)), affirmed that “the Geneva Protocol embodies generally recognized rules of 
international law,” with no specific mention of their customary character, the Geneva 
Protocol nonetheless fails the test of manifest intent. Widespread reservations stipu- 
lating reciprocity as a condition for the Protocol’s operation effectively deny a gen- 
eralizing intent. For details on these reservations, see R. R. Baxter and T. Buergenthal, 
“Legal Aspects of the Geneva Protocol of 1925,” ibid. 869-870. 

29 —D’Amato, note 3 above, at 898. 

30 One exception would be Res. 1653 (XVI), Nov. 28, 1961, declaring against the 
use of nuclear weapons. Neither the United States nor the Soviet Union voted in favor 
of this resolution. 
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assumed." Nor, as Falk wisely insisted, is the use of “mechanical require- 
ments” always adequate for Jetermining the existence of a consensus.*? 
Yet nons of the tasks for ascertaining the existence of manifest commu- 
nity law is likely to be as sub‘ective as the ones associated with the iden- 
tificatior. of customary law. In the latter instance, the intervention of the 
scholar nas been so characteristic taat “the teachings of the most highly 
qualifiec publicists” have been institutionalized as a subsidiary source 
of law. 

Once we get beyond the speculative stage and can point to a body of 
rules that could reasonably be manifest community law, we can legiti- 
mately begin to think that such law exists. After all, in the history of 
international law, only when concrete rules of customary law began to be 
identified, was it clear that international law was a reality and not just 
a metap.ysical postulate. 

N. G. Onur * 


THE NEED FOR REVISION OF THE BUSTAMANTE CODE ON 
PRIVATE INTERNATIONAL LAW 


For more than twenty years the legal organs of the Organization of 
American States have been concerned with possible revision of the Busta- 
mante Code on Private International Law to make the Code more widely 
acceptec. in the Hemisphere: After some progress made with the project, 
new difficulties have arisen. The revision of the Code seems to be the 
key to uniform conflicts rules m Latin America, a matter of interest to the 
United States. The developments therefore deserve attention. 

The Eustamante Code was produced in 1928 at the Vith International 
Conference of American Stafes held in Havana, Cuba2 Of the then 
existing twenty-one Latin American states, fifteen have ratified the Code 
Convention,® six with reservations.* A “general” reservation was used by 
Bolivia, Costa Rica, Chile, Ecuador, and El Salvador, providing in sub- 
stance that the Code rules will apply only if they are not contrary to do- 


81 As the dissenting opinions of Eoretsky and Lachs, note 19 above, clearly indicate. 

82 Falk, “On the Quasi-Legislative Competence of the General Assembly,” note 1 
above, at 788. 

® Assistant Professor, School of Internaticnal Service, The American University. 

t Earlier stages were covered in Nadelmann, “A New Report of the Inter-American 
Juridical Sommittee on Revision of the Bustamante Code,” 53 AJ.LL. 652 (1959); 
idem, “The Question of Revision of the Bustamante Code,” 57 ibid. 384 (1963). 

2 Text in 86 L.N.T.S. 111; The International Conferences of American States 1889- 
1928, p. 367 (J. B. Scott, ed., 1931); 4 Hudson, International Legislation 2279 
(1931). See Lorenzen, “The Pan American Code of Private International Law,” 4 
Tulane Lew Rev. 499 (19380). 

3 Bolivia, Brazil, Chile, Costa Rica, Cuba, Dominican Republic, Ecuador, El Sal- 
vador, Guatemala, Haiti, Honduras, Nicaragua, Panama, Peru, Venezuela. 

4 Bolivia, Costa Rica, Chile, Ecuador, El Salvador, and Venezuela. Venezuela’s 
reservations are discussed in J. Muci Abraham, Código de Derecho Internacional Pri- 
vado (CéJigo Bustamante) 37 ( Carácas, 1955). 
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mestic law.’ Mexico and four states parties to the Montevideo Treaties ` 
of 1889 on Private International Law,* namely, Argentina, Uruguay, Para- 
guay, and Colombia, are the states which, in addition to the United States, 
have not ratified the Code Convention. Bolivia and Peru are parties to 
both the Montevideo Treaties and the Code Convention.” The states 
newly admitted to the Organization of American States® as yet have not 
adhered to either of these documents. 

To be a success, the revision of the Code would have to accomplish a 
variety of things. A substantial number of states not parties to the Code 
Convention, in particular the states from the Montevideo group, must 
ratify, and this without loss of states that are presently parties. As many 
as possible of the general reservations which make ratification almost 
meaningless must be withdrawn. The task to be accomplished is com- 
plex. On the other hand, the view exists that criticism of the Code centers 
on only a few points and that the necessary amendments could fairly readily 
be agreed upon. This view may, or may not, be over-optimistic. 

As a result of the studies undertaken over the years by the Inter-Ameri- 
can Juridical Committee, the Inter-American Council of Jurists recom- 
mended to the Organization of American States in 1965 ° that a specialized 
conference be convened to work on the revision of the Bustamante Code 
along the following lines: The revision should begin with the general 
principles and the rules on civil and commercial Jaw (that is, omitting the 
parts on penal Jaw and procedure); rules on lebor law should be added. 
In the revision, the Montevideo Treaties of 1889 and 1940 as well as the 
general evolution of the law should be taken into account. Specialists 
in private international law should represent the participating states. The 
recommendation included a request addressed to the Department of Legal 
Affairs of the Pan American Union that it collect in one volume all docu- 
ments produced in connection with the revision project. The volume 
would go to the Member States for comments, and the Inter-American 


5 Text of reservations collected in Camité Jurídico Interamericano, Textos de los 
Documentos de la Organización de los Estados Americanos sobre la Posibilidad de 
Revisión del Código de Derecho Internacional Privado o Código Bustamante 541-547 
(Organization of American States, Washington, D. C., June, 1970, mimeo.) (CIJ-90, 
Rev., Spanish only). The reservations are discussed in a document, “Possibility of 
Revision of the Code of Private International Law (Bustamante Code),” prepared in 
1961 by the Department of Legal Affairs of the Pan American Union, reproduced 
ibid. at 299, 312-334. For an analysis of the general reservation made by Chile, see 
A. Etcheberry Orthusteguy, American-Chilean Private International Law 12 (1960). 

6 On the treaties see 1 Ernst Rabel, Ccnflict of Laws: A Comparative Study 32 (2d 
ed., 1958); Bewes, “The Treaties of Mcntevideo,” 6 Grotius Society Transactions 59 
(1921). English translation of treaties in 2 International American Congress, Re- 
ports of Committees and Discussions 876 (1890). 

7 Because of the general reservation made by Bolivia, note 4 above, in the relations 
between the two states the Montevideo Treaties apply. See M. Garcia Calderon K, 
Derecho Internacional Privado 25-26 (Lima, 1969). 

8 Barbados, Trinidad and Tobago, Jamaica. 

® Res. II, “Possibility of Revision of the Bustamante Code,” in Final Act of the 
Fifth Meeting of the Inter-American Council of Jurists, San Salvador, El Salvador, 
p. 12 (Pan American Union, March, 1965, mimeo.) (CIJ-77). 
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Juridical Committee would have the task of drafting amendments for the 
guidance of the conference to be called. 

As an alternative to holding a specialized conference, the report of the 
Inter-American Juridical Committee on which the recommendation of the 
Council was based suggested a prozocol with amendments to the Code, 
on which an Inter-American Confer2nce could act.° A draft of such a 
protocol was presented, which would introduce into the Code the rule 
that questions of personal status anc. capacity should be governed by the 
law of the domicile of the person. a principal complaint about the Code 
has beer its failure to choose between the national law and the law of 
the dom:cile by leaving the decision to the local law. While that com- 
promise of non-election may have been justified in 1928," support for 
application of the national law has faded away to such an extent, it is 
said, tha: agreement on a uniform rule has become possible.” If the spe- 
cialized conference is called, obvious-y this subject will have high priority. 

The volume with the documents io be prepared by the Pan American 
Union became available in 1957.4* Included in the volume of some five 
hundred pages is a redraft of the first parts of the Bustamante Code, 
which the Inter-American Juridical Committee received in 1966 from its 
Colombian member, Professor José Joaquin Caicedo Castilla,** principal 
mover in the Code revision matter. 

Work on revision of the Charter of the Organization of American States, 
with emphasis on economic in-egration, was doubtless responsible for the 
failure o? many member goveznmen:s to reply promptly to a request of 
the General Secretariat for views concerning the proposed calling of a 
specialized conference.1° Amcng ths amendments to the Charter which 


10 See C'pinion of the Inter-American Juridical Committee on Revision of the Busta- 
mante Code (Pan American Union, Nov. 1961, mimeo.) (CIJ-62). Cf. Working Paper 
on Revision of the Bustamante Code (Fan American Union, Oct. 1964, mimeo.) 
( CIJ-73). 

11 See Eustamante, “The Americar. Systems on the Conflict of Laws and Their Recon- 
ciliation,” 3 Tulane Law Rev. 537, 535-569 (1931). 

12 Most importantly, in 1942 Brazil chenged from nationality to domicile on the 
occasion cf a major Code reform. See P. G. Garland, American-Brazilian Private 
Internatiozal Law 25 (1959); H. Valladão Direito Internacional Privado 187 (1968); 
2 Amilcar de Castro, Direito Internacional Privado 68 (2d ed., 1968). Cf. Gallardo, 
“The Law of Domicile—A Remarkable Connecting Link in Latin-American Conflict 
of Laws,” 2 Inter-American Law Fev. 64 (1960). On the development in Europe, 
see refereaces in Nadelmann, “Mancini’s Nationality Rule and Non-Unified Legal 
Systems,” 17 A. J. Comp. Law 418, 448-449 (1969), reproduced in K. H. Nadelmann, 
Conflict of Laws: International and Interstete 49, 81-82 (1971). 

13 Document cited note 5 above; ctiginal version produced in 1967. 

14 At page 391 of the revised version of 1970. Also in Work Accomplished by the 
Inter-Amezican Juridical Committee during its 1966 Regular Meeting (Pan American 
Union, 1966, mimeo.) (CIJ-86). 

15 See “Postscript” in Inter-Amer.can Institute of International Legal Studies, The 
Inter-Amezican System 296 et seq. (1966). 

18 Seven governments replied: Chile, Ecuador, Mexico, the Dominican Republic, 
Honduras, Guatemala, and Costa Lica, al favorably. The replies are in the docu- 
ment cited in note 5 above. 
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were agreed on at the Third Inter-American Conference held in Buenos 
Aires in February, 1967," was the elimination of the Inter-American Goun- 
cil of Jurists and assignment of its jurisdiction to the Inter-American Juridi- 
cal Committee,* the membership of which was raised from nine to eleven.” 

The new emphasis on economic integration has made itself felt in the 
recent work of the Inter-American Juridical Committee. With an eye 
obviously on the work undertaken by the European Economic Commu- 
nity,” problems in corporation law were chosen as one of the topics to 
be studied.2_ At the annual session of 1968, the six members present con- 
cluded that, rather than waiting for the revision of the entire Bustamante 
Code, the subject of the mutual recognition of corporations should be 
covered by a separate convention of a few articles. A draft of such a 
convention, with a proposed revision of some articles in the Bustamante 
Code, was included in the Committee’s Report on “Harmonization of the 
Laws of the Latin American States on Commercial Companies,” °? which 
was submitted to the Permanent Council of the Organization of American 
States, along with a renewed request for the calling of a specialized 
conference.?* 

Pursuant to recommendations made by its Committee on Legal and 
Political Affairs,2* the Council of the Organization of American States 
made the following decisions in May, 1969: *° 

(1) The 1968 Report of the Inter-American Juridical Committee on 


17 See Robertson, “Revision of the Organization of American States,” 17 Int. and 
Comp. Law Q. 346, 359 (1968). Text of “Protocol of Buenos Aires” of Feb. 27, 
1967, in T.I.A.S., No. 6847, 64 A.J.LL. 966 (1970). Cf. Zanotti, “Regional and In- 
ternational Activities,” 2 Lawyer af the Americas 229 (1970). 

18 New Art. 105 reads: “The purpose of the Inter-American Juridical Committee is 
to serve the Organization as an advisory body on juridical matters; to promote the 
progressive development and the codification of international law; and to study juridical 
problems related to the integraticn of the developing countries of the Hemisphere and, 
insofar as may appear desirable, the possibility: of attaining uniformity in their legis- 
Jation.” In old Art. 67, the second heading read: “to promote the development and 
codification of public and private international law.” No substantive change seems 
to have been intended. 

19 New Art. 107. See Zanotti, note 17 above, at 435. 

20 Discussed in Stein, “Conflict-of-Laws Rules by Treaty: Recognition of Companies 
in a Regional Market,” 68 Mich. Law Rev. 1327, 1837 (1970). And see Goldman, 
“The Convention between the Members of the European Economic Community on 
the Mutual Recognition of Companies and Legal Persons,” 6 Common Market Law 
Rev. 104 (1968). Translation cf the Convention of Feb. 29, 1968, 1969 Unification 
of Law Year Book 210 (Unidroit, 1970). Cf. Vieira, “Le droit international privé 
dans le développement de l'intégration latino-américaine,” 130 Hague Academy, Recueil 
des Cours 351, 395-418 (1970). 

21 See Work Accomplished by the Inter-American Juridical Committee During its 
1966 Regular Meeting (Pan American Union, 1967, mimeo.) (CIJ-86). 

22 See Work Accomplished by the Inter-American Juridical Committee During its 
1968 Regular Meeting (Pan American Union, Feb., 1969, mimeo.) (CIJ-96). 

23 Ibid. 

24 The Report, dated May 2, 1969, is in Doc. C-i-882, Rev. 2, of May 7, 1969, re- 
produced in Comité Juridico Interamericano, Textos, etc., note 5 above, at 485, 

25 Decision of May 7, 1969, reproduced ibid. at 493. 
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“Harmonization of the Laws of the Latin American States on Commercial 
Companies” should be sent to Member States. 

(2) Governments should ke reminded to express their views on the 
proposed calling of a specialized conference, as proposed by the Inter- 
American Council of Jurists in 1965. 

(3) Governments in favor of the conference should be invited to say 
whether they desired the conference to deal with the subjects recom- 
mended by the Council of Jurists in 1965 or whether they preferred that 
the conference deal through special conventions with aspects of interna- 
tional commercial law which the governments considered urgent. 

(4) Governments which cared tc do so might present observations on 
the draft of an Inter-American Convention on the Mutual Recognition of 
Corporations found in the 1968 Report of the Inter-American Juridical 
Committee. 

In the Committee on Legal and Political Affairs, members, not identified 
in the Report to the Council, had argued that “in accord with modern 
trends” the best way of making revisions was through special conventions 
on specific questions. A number of drafts in the commercial law field, 
it was emphasized, were reacy: one of 1967 on international commercial 
arbitration, one of 1968 on the mutual recognition of corporations, and 
another on negotiable instruments, done at the request of the Council. 
Revision of the Bustamante Code in one session would be difficult. A 
more practical approach would be for the specialized conference to re- 
vise those parts urgently requiring revision, as in the field of commercial 
law, and to set up a program for continued work on revision of the 
Bustamante Code through the medium of the Inter-American Juridical 
Committee. 

The reference to “modern trends in revision work” is somewhat puz- 
zling. The Hague Conferenze on Private International Law since the 
end of the second World War has dealt with topics in the commercial 
law field, among others, but iz has also worked on replacement of the old 
conventions on status matters.2* As regards regional endeavors, the Bene- 
lux states have concentrated on improvement of their 1951 draft of a 
uniform law on private intemational law.” The work of the Common 
Market has been on specific questions in fulfillment of its obligations un- 
der its Charter;?® work has recently been extended to exploration of the 
possibility of preparing uniform rules on conflict of laws for the Common 
Market states.2® The alleged trend is difficult to discern. 


3? 


26 See survey in Nadelmann, “The United States Joins the Hague Conference on 
Private International Law,” 30 Law anc Contemporary Problems 291, 297 (1965), 
reprinted in Nadelmann, note 12 above, at 99, 105. 

27 See Nadelmann, “The Benelux Uniform Law on Private International Law,” 18 
A. J. Comp. Law 406 (1970). 

28 Primarily, Art. 220 of the Treaty of Rome of March 25, 1957, 298 U.N.T.S. 3; 
51 AJ.L.L. 930 (1957). 

29 See European Communities, Fourth General Report on the Activities of the Com- 
munities 61 (1970). For work om unification of private international law undertaken 
by the Instituto Hispano-Luso-Americana de Derecho Internacional, see Comment, 
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A few governments have answered the Permanent Council’s inquiry 
about their preferences with respect to the agenda of the specialized con- 
ference.2° Ecuador, which ratified the Bustamante Code Convention with 
a general reservation, favors work on special conventions in the commer- 
cial law field.** Mexico, not a party to the Code Convention and probably 
not in favor of general codification of the rules of conflict,” prefers work 
on specific conventions in the commercial law field, provided duplication 
is avoided with work undertaken by other competent organizations as, 
for example, the United Nations Commission on International Trade Law 
(UNCITRAL). Guatemala is in favor of treatment of questions of 
commercial law by way of special conventions.** Costa Rica, another 
state with a general reservation added to its ratification of the convention, 
supports use of special conventions for the regulation of matters of com- 
mercial law. The same position is taken by Venezuela, a state which 
has ratified the convention with specific reservations.” Argentina, one of 
the Montevideo group of states which have not ratified the Code Con- 
vention, expresses its preference for an agenda with the most urgent 
questions; commercial law should be one of the subjects to be given 
first priority." 

The reply filed by the United States Government in a note dated Sep- 
tember 15, 1969, was: 


The United States is in favor of holding an inter-American spe- 
cialized conference to revise the Bustamante Code. It appears pre- 
ferable to have the con®erence deal, through specific conventions, with 

- the aspects of international commercial law that are deemed most 
urgent by the American Governments rather than to undertake a total 
revision of the Bustamante Code in a single conference. 

The United States takes no position at this time on the draft of 
the Inter-American Convention on Reciprocal Recognition of Com- 
panies and Juridical Persons. Because of the federal system estab- 
lished by the United States Constitution, it is improbable that the 
United States would be a signatory to such a Convention. The United 
States, however, will continue to give whatever support it can to the 


“El VII Congreso del Instituto Hispano-Luso-Americano de Derecho Internacional en 
Buenos Aires 1969,” 22 Revista Española de Derecho Internacional 599, 614 (1969). 

30 The answers are collected in Comité Jurídico Interamericano, Textos, ete., note 
5 above, at 496 et seq. (from CP/Doc. 17/70). 

81 At 499. For an Ecuadorien view on the revision, see Valencia Rodriguez, “La 
revisión del Código de Bustamante,” Revista de Derecho, No. 5, p. 29 (Quito, 1965). 

32 On differing views in Mexico, see Siqueiros, “Private International Law and the 
United States: A Brief Comparative Study,” 6 Calif. Western Law Rev. 257, 265 
(1970) (from his contribution in: Colégio de Abogados de México, El Pensamiento 
Juridico de México en el Derecho Internacional 209, 225 (Mexico, 1960); Helguera, 
“El Derecho Internacional Privado y el Cédigo Bustamante,” in Comunicaciones 
Mexicanas al VI Congreso Internacional de Derecho Comparado 29 (1962). Cf. 
Ritch, “Codification of Private International Law of the American Countries,” 7 Inter- 
American Law Rev. 395, 409 (1365) (from a Mexico Lic. Thesis, 1964). 

38 Ibid. at 502. 34 Ibid. at 506. 

35 Ibid. at 508. 38 Ibid. at 508 a. 

37 Note of Sept. 4, 1970 (CP/Doc.15/70 Add.2). 
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task undertaken by the Letin American Governments to bring about 
the economic integration of Latin America.** 


Reference to the Federal system of the United States in the second part 
of the above note (directed to the elaboration of a convention on the legal 
status of foreign corporations) will mystify the non-initiated, in particular, 
foreigners. The note meant io recall, it must be assumed,” that legisla- 
tive jurisdiction over corporations lies with the States of the Union and 
not with the United States Congress; and, according to the note, in such 
cases United States acceptance of an international agreement is improb- 
able. This type of reply reflects a cliché which was first employed in the 
eighteen-seventies and which successive Administrations have used in 
such situations.‘*? Recourse to it in 1969 once again illustrates the difficul- 
ties that a government experiences in keeping all desks, even within one 
and the same department, in lire with changes in policy. 

Under the policy of “non-co-operation” the interests of the States, as 
well as of the nation, were _eft unprotected—an unsound position, ob- 
viously. Mounting criticism * led the Eisenhower Administration to a 
change in policy. In 1956, and again in 1960, an Observer Delegation was 
sent to the sessions of the Hegue Conference to look after American in- 
terests, State and national. The situation was regularized under the Ken- 
nedy and Johnson Administrations. Authorized by the Congress, in 1964 
the United States joined the Hague Conference and the International 
(Rome) Institute for the Unification of Private Law.*? Practical results 
of the change in policy have been noticed. In 1967 the United States 
ratified a Hague Conference ccnvention, the Convention on Service Abroad 
of Documents which produces effects on both State and Federal law.* 
Last year the United States accepted, as to awards rendered in commer- 
cial matters, the United Naticns Cenvention of 1958 on the Recognition 
and Enforcement of Foreign Arbitral Awards.** Ratification had been 
recommended by the Secretar, of State’s Advisory Committee on Private 
International Law on which the leading national organizations, including 
the National Conference of Gcmmissioners on Uniform State Laws, are 
represented. The conventions were held to be in the interest of the nation 
in its foreign relations. 


88 Council Series Doc, C-d-1858 Add.7, Sept. 24, 1969. Translation in Comité 
Jurídico Interamericano, Textos, etc., note 5 above, at 507. 

89 Comrare U.S. Memorandum o? March 7, 1955, on the question of adherence to 
the Bustamante Code, filed as a Comment on the Committee’s Comparative Study of 
the Bustamante Code, the Montevideo Treaties, and the Restatement of the Law of 
Conflict of Laws (CIJ-21, note 58 below), reproduced in Comité Juridico Inter- 
americano, Textos, ete., note 5 above, at 278; also in 53 A.J.LL. 655 (1959). 

40 See Madelmann, “Ignored State Interests: The Federal Government and Interna- 
tional Efforts to Unify Rules of Private Law,” 102 U. Pa. Law Rev. 323 (1954). 

41 References in Nadelmann, note 40 above, at 339 et seq. 

42 The data are collected in Nadeimann, note 26 above, at 304 and 114 respectively. 

43 See Amram, “United States Retification of the Hague Convention on Service of 
Documents Abroad,” 61 A.J.LL. 1013 (1967). 

44 Public Law 91-368, 91st Cong.. 2d Sess. (1970), 85 Stat. 692, T.I.A.S., No. 6997; 
Domke, “The United States Implementation of the United Nations Arbitral Conven- 
tion,” 19 A.J. Comp, Law 574 (1971), 
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In the absence of a thorough study of possible United States interest, 
speculation, as in the note, on United States adherence to a convention 
concerning recognition of the legal personality of foreign corporations is 
gratuitous. The Advisory Committee was not consulted. If it is, under 
established procedures experts from the legal field involved will be heard 
on whether a convention as contemplated would be to the advantage of 
American corporations in their’ foreign operations and what its effects 
would be on domestic law, State and Federal. Parallel events in Europe 
have been duly noticed by our experts, and damestic precedents are not 
lacking. The United States promoted and, in 1940, ratified a protocol 
on the juridical personality of foreign corporations which experts of the 
Pan American Union had drafted under a resolution adopted by the 7th 
International Conference of American States at Montevideo in 1933.*° 
It was stated by the participants that the “declaration” in the protocol is 
in harmony with domestic doctrine. In the absence of an American in- 
terest, the United States would not have taken the trouble to ratify the 
protocol, And, of course, the United States has dealt with the status of 
corporations in its more recent treaties of friendship, commerce, and 
navigation.*? 

On the subject of holding a specialized conference for the revision of 
the Bustamante Code, the note follows the line set by the recommenda- 
tions of the Committee on Legal and Political Affairs.*® A false issue 
is raised and answered. Revision of the Bustamante Code in one session 
was never suggested, and no consideration is given to the obvious possi- 
bility of dealing with more than one topic at one session. Hague Con- 
ference practice has demonstrated the advantages of an agenda with more 
than one topic. If “recognition of the legal personality of foreign cor- 
porations” is adjudged urgent *® and chosen for consideration, a suitable 
companion matter to work on could be the Code provisions which deal 
with the law applicable to status and capacity of individuals.®° 


45 See Stein, note 20 above. 

46 T.S. No. 973, 55 Stat. 1201 (1940), 161 U.N.T.S. 217. Text also in 7 Hudson, 
International Legislation 355 (1941). Cf. 2 Rabel, Conflict of Laws: A Compara- 
tive Study 146-147 (2d ed., 1960). The protocol was signed by Chile, Ecuador, El 
Salvador, the Dominican Republic, Nicaragua, Peru, the United States, and Venezuela. 
The last two countries ratified the protocol, the United States reserving the right to 
terminate the obligations arising under the Declaration at any time after twelve months’ 
notice given in advance. 

47 See Walker, “Provisions on Companies in U.S. Commercial Treaties,” 50 A.J.I.L. 
373 (1956) (Federal problem discussed at 390). 

48 See text to note 24 above. 

49 Urgency is a matter of degree. Looking at the European precedent, proof of 
urgency may be difficult. See writers cited note 20 above. As for the Hague Con- 
vention of June 1, 1956, concerning Recognition of the Legal Personality of Foreign 
Corporations (1 A.J. Comp. Law 277 (1952)), it received only three ratifications, not 
enough to put it into effect. The need for the convention has been questioned. Its 
contents are discussed in Offerhaus, “The Seventh Session of the Hague Conference 
on Private International Law,’ 79 Journal du Droit International 1071, 1091-1113 
(1952). 

50 The subject was given special attention by the United States member, George H. 
Owen, in his separate vote at the 1952 Meeting. See Second Opinion of the Inter- 
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The language of the United States note leaves the impression of a nega- 
tive attitude toward the Code revision project. Lack of United States 
interest seems to be implied. Not having been a participant in the prep- 
aration of the Code, the United States is not likely, it is true, to accept 
a revised Code either. General codification of the rules of conflicts is 
anathema to most American lawyers. Work on revision of the Restate- 
ment of the Law of Conflict of Lews has once again demonstrated the 
difficulties in formulating satisfactory black-letter rules. However, the 
question is more complex. Interests of American parties are in ever grow- 
ing numbers litigated in foreign courts. The United States thus cannot 
be indifferent to the status of the rules on conflicts in other countries. 

The Bustamante Code Convention provides that the Code’s rules shall 
apply only in the relations between “Contracting States.” *t In fact, how- 
ever, in the absence of statutory provisions, courts in Code states tend 
to look to the Code for guidance,** in much the same way as, in the 
United States, courts may in international cases follow rules developed 
under a Constitutional provision on the interstate level. The United 
States is an interested bystander in the Code revision. 

Like all codifications, the Bustamante Code of 1928 has hampered the 
development of the law. To an even greater degree this is also true of 
the Montevideo Treaties of 1889, the basic rules of which were not touched 
by the 1940 revision of the treaties"? Because of the codifications, de- 
velopments elsewhere were given little attention in local literature. While 
there were notable exceptions,** only in more recent treaties have modern 
developments in the field been better reflected. Work on revision of 


American Juridical Committee on the Possibility of Revising the Bustamante Code 
(Pan American Union, 1953, mimeo.) (CIJ-13A), reproduced in Comité Jurídico 
Interamericano, Textos, etc., note 5 above, at 52, 68-72. And see Valladão, note 12 
above, at 20]. Cf. Barnes, “Revision of the Bustamante Code,” 6 Academia Inter- 
americana de Derecho Comparado e Internacional, Cursos Monograficos 393, 412 
(1957). For an up-to-date statement of the American law, see Restatement, Second, 
Conflict of Laws, §198 (1971). 

61 Bustamante Code Convention, note 2 bove, Art. 2. 

52 See, e.g., Garland, note 12 above, at 18; R. S. Lombard, American-Venezuelan 
Private International Law 26 (1965).. The same seems to be true with respect to the 
Montevideo Treaties in the treaty states. See Ph. Eder, American-Colombian Private 
International Law 16 (1956). 

53 Peru tried, but it did not succeed in obtaining changes. See J. L. Bustamante i 
Rivero, El Tratado de Derecho Civil Internacional de 1940 (1942). For a translation 
of the new treaties see 37 A.J.I.L. Supp. 109 (1943). 

64 Notably, the writings of the Brazilian jurist, Haroldo Valladão, collected in H. 
Valladão, Estudos de Direito Internacional Privado (1947). 

65 The change seems to have begun with the treatise of 1955 by the late Uruguayan 
jurist, Quintin Alfonsin, in which a work published in 1954 in Spain by the Belgian 
lawyer, Julian Verplaetse, was used. The recent Spanish literature is much up to 
date. See, e.g., M. Aguilar Navarro, Derecho Internacional Privado (8rd ed., 1970). 
One of the difficulties has been the absence of Latin American states from the Hague 
Conference on Private International Law, identified originally with the nationality law 
principle, and quite correctly, But things have changed. See Nadelmann, “Habitual 
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the Bustamante Code is likely to accelerate this process. While a regional 
approach to codification can be desirable, thought about resolution of 
conflicts must be on the broadest possible level. 

The twenty years spent by the legal committees on the Code revision 
without tangible results suggests that there is something wrong with the 
procedure. Organizational problems have been left unresolved. The 
Inter-American Juridical Committee is not an expert body on conflict of 
laws. Under the Organization’s Charter, it has jurisdiction over questions 
of public and private international law, as well as unification of law. Con- 
cern about serious issues in the public international law field has led to 
election to the Committee of, primarily, diplomats and specialists in pub- 
lic international law. Names of specialists in private international law 
appear rarely on the national panels from which the elections are made,*° 
and their chances for election are poor. The Ccommittee has had the good 
fortune of having among its members from the beginning an authority 
on Latin American treaties on private international law,’ and most of 
the work on the project has come from him;** but successful preparation 
of the revision is by no means a one-man job. Eventual favorable action 
by the governments involved can only be expected if the amendments 
proposed have the backing of the top specialists in the key states. 

Like all work of the Inter-American Juridical Committee, the Code re- 
vision project has received poor publicity. Even in states which have 
nationals on the Committee, its work is little noticed. Elsewhere the 
situation is still worse. Few articles have appeared in law reviews." The 
annual reports on the sessions do not seem to reach the persons who 
would be interested. The informative Inter-American Juridical Yearbook 
is no longer published.® The valuable volume with the documentation 


Residence and Nationality as Tests at The Hague: The 1968 Convention on Recog- 
nition of Divorces,” 47 Texas Law Rev. 766 (1969). 

56 Members are elected from panels of three candidates presented by Member States. 
Art. 107 of the Charter as revised in 1967. 

57 Professor José Joaquin Caicedo Castilla of Colombia, whose treatise covers the 
Montevideo Treaties as well as the Bustamante Code. J. J. Caicedo Castilla, Derecho 
Internacional Privado (6th ed., 1967) (account of the revision project at 44-52). 
For a critical analysis of some parts, see Nadelmann, “Literature in Latin America on 
the Law of Conflict of Laws in the United States,” 4 Inter-American Law Rev. 103 
(1962). In the Montevideo Treaty states all major works have comparative references 
to the rules of the Bustamante Code; in the Bustamante Code states, references to the 
Montevideo Treaties are less frequent. 

58 In particular, the Comparative Study of the Bustamante Code, the Treaties of 
Montevideo, and the Restatement of the Law of Conflict of Laws, prepared by the 
Colombian member of the Inter-American Juridical Committee (Pan American Union, 
March, 1954, mimeo.) (CIJ-21), reproduced in Comité Juridico Interamericano, Textos, 
etc., note 5 above, at 73. 

59 But see, e.g, Colombo, “La proyectada reforma del Código Bustamante,” 72 
Revista Juridica Argentina La Ley 905 (1953); Valencia Rodriguez, note 31 above. 
The volume with the documentation, note 5 above, lacks a bibliography of writings on 
the Code revision, an omission which should be corrected. 

60 Publication ceased in 1957. 
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on the Code revision project has not been reviewed, so far as can be 
seen. This is an undesirable situation. Proper publicity should be the 
joint responsibility of the Committe? and of the Organization.** 

In thinking about Code revision, it will be well to remember how the 
Bustamante Code came abou:. Ths Conferences of American States had 
set up commissions for the codification of public and private international 
law, but the commissions mede litle progress. Matters began to move 
only after recourse was had to outside groups of specialists. The Ameri- 
can Institute of International Law was requested to prepare drafts for 
the benefit of the Commission of Jurists. For private international law a 
committee of four was set up, which included the Cuban jurist, Antonio de 
Bustamante y Sirven.*? Thanks primarily to Bustamante, a draft was pro- 
duced which the Commission accepted with minor changes. That draft, 
with but a few changes, was adproved at the VIth International Conference 
of American States held in Hevana ‘n 1928. The lesson to be drawn from 
this record is clear. Amendments to the Code should be prepared by a 
body of experts on private international law from the principal states for 
consideration by the Inter-American Juridical Committee. 

The American Institute of International Law has ceased its activity. 
In 1963 the Inter-American Instituze of International Legal Studies was 
created by a round-table cf Western Hemisphere International Law 
Scholars held in San José, Ccsta Rica, under the sponsorship of the Car- 
negie Endowment for Internationa. Peace.** Among the Institutes ob- 
jectives as expressed in the Hy-Laws is “to contribute to the progressive 
development of both private and public international law and to its sys- 
tematization and codification.” ** Provided the necessary funding can be 
obtained, the Institute should be ir position to bring leading experts to- 
gether for work on amendments to the Bustamante Code. The merit of 
the project is beyond doubt. It sLould not be affected by the political 
turmoil of our times, and the intellectual challenge should attract the 
experts. Most of the preparatory work needed has been done. That 
labor must not be wasted. 

The matter has now reachec a cerzain degree of urgency. At its meeting 
of April, 1971, in Costa Rica, zhe General Assembly of the Organization of 
American States decided to convok2 an Inter-American Specialized Con- 


61 Survey-like notes by the chief of the Codification Division of the Department of 
Legal Affairs of the Organization o? Amer:can States have begun to appear in “Lawyer 
of the Americas,” a U. of Miami p2riodicel started in 1969; see note on this periodical 
in 63 A.J.LL. 797 (1969). 

62 See Bustamante, “The Progress of Codification under the Auspices of the Pan 
American Union,” 1926 Proceedings, American Society of Int. Law 108. 

63 See note in 58 A.J.1.L. 122 (1€64). 

64 By-laws, Art. 3A, in Pamphlet, Inter-American Institute of International Legal 
Studies, Report of the General Secretariat £6 (1964). 

65 It is the volume with the documents on Code revision. Whatever the organiza- 
ional defects in the operation of the Inter-American Juridical Committee, the volume 
is living proof of the valuable effort made over the years by Professor Caicedo and 
other members of the Committee, cs well as the Pan American Union, toward achieve- 
ment of greater uniformity in the rcles of conflicts in the Hemisphere. 
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ference on Private International Law to be held before 1974. The task 
of drafting an agenda for the Conference has been entrusted to the Organ- 
ization’s Permanent Council. The member governments have been asked 
to submit suggestions as to matters that ought to be included in the 
agenda. Under the resolution, the Inter-American Juridical Committee 
would prepare studies, reports, and draft conventions for use by the 
specialized conference. No success of the conference can be expected if 
the preparation is not by specialists of the topics on the agenda.” 

The United States should continue “to give whatever support it can to 
the task undertaken by the Latin American Governments.” 

Kurt H. NADELMANN 


Toe U. S. Treaty or COMMERCE WITH GERMANY 
AND THE GERMAN CONSTITUTION 


According to Article 19 (3) of the Constitution of the Federal Republic 
of Germany the fundamental rights guaranteed by the preceding Articles 
1 to 18 enure for the benefit of “domestic juristic persons to the extent 
that the nature of such rights permits.” The wording leaves no doubt 
about the exclusion of non-German legal persons from the Constitutional 
protection of Articles 1 to 18. It follows, further, that non-German legal 
persons cannot, on account of a violation of these articles, petition the Fed- 
eral Constitutional Court whose function it is to safeguard the observance 
of Constitutional rules, for the right of petition exists only for the purpose 
of enforcing substantive rights, and if, ex hypcthesi, the petitioner does 
not enjoy them, he cannot have any locus standi before the Federal Con- 
stitutional Court. This was recently so held in a case involving a Delaware 
corporation with its head office in New York. Its application for a patent 
for transistors was rejected by the Patent Tribunal and, on appeal, by the 
Federal Supreme Court? A petition based on the alleged violation of 
Articles 2, 3 and 14 of the Constitution was rejected by the Federal Con- 
stitutional Court as inadmissible.2 These articles provide, respectively, 
for everyone's right to develop his personality, for the equality of all per- 
sons before the law and for the taking of property only in the public 
interest pursuant to a law and against the payment of equitable compen- 
sation. 

As a matter of German Constitutional law the decision seems to be 
wholly persuasive. The question which it is proposed to raise here is 
whether, as a matter of public international law, Article 19 (3) is con- 
sistent with the provisions of the Treaty of Friendship, Commerce and 
Navigation which the United States of America concluded with the Fed- 


66 O.A.S. General Assembly meeting in Costa Rica, April, 1971, Res. AG/RES. 48. 
On specialized conferences see Arts. 128 and 129 of the O.A.S. Charter, note 17 above. 

67 For an illustration of the working method of the Hague Conference (drafting 
committees meeting in advance of the session), see Nadelmann, note 55 above, at 
768-771. 

1 BGHZ 44,263 (Nov. 25, 1965). 2 BVerfGE 21,207 (March 1, 1967). 
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eral Republic on October 29, 1954,8 and which was duly incorporated into 
German law by a statute of May 7, 1956;* under German Constitutional 
law it has the force of an ordinary statute, so that the treaty could not 
override conflicting provisions of the Constitution. 

In three material respects the treaty sanctions the standard of national 
treatment.’ Article V guarantees the right of property and prohibits the 
taking of property except for a public purpose, in accordance with due 
process of law and upon pament of just compensation. In respect of 
these matters, “Nationals and companies of either Party shall in no case 
be accorded, within the terricories of the other Party, less than national 
treatment... .” Under Article VL “Nationals and companies of either 
Party shall be accorded naticnal trsatment with respect to access to the 
courts cf justice and to administrative tribunals and agencies within the 
territories of the other Party, in al. degrees of jurisdiction, both in pur- 
suit and in defense of their rights.” Finally, by Article X, “Nationals and 
companies of either Party snall be accorded, within the territories of 
the other Party, national trestment with respect to obtaining and main- 
taining patents of invention... .” The term “national treatment” is de- 
fined by Article XXV. It meens “treatment accorded within the territories 
of a Party upon terms no less favorakle than the treatment accorded therein, 
in like situations, to nationals, compénies .. . of such Party.” 

Article VI, which may seem to be most directly relevant, in truth has 
-no bearing upon the point under discussion. It is not open to doubt that 
a national of the United States, whether an individual or a corporation, 
may petition the Federal Constitutional Court and has the same access 
to that tribunal as a German. But -he United States corporations petition 
is inadmissible when it is not nade Jor the purpose of prosecuting a vested 
substantive right. The corpozation’s lack of locus standi results, not from 
a procedural disability to apply to the Federal Constitutional Court, but 
from ths absence, on account of Article 19 (3), of a Constitutional right 
which can fairly be said to have been infringed. The decisive question, 
therefore, is whether the treaty pucports to protect such a right. If the 
answer is in the affirmative and if Article 19 (3) excludes the right so 
protected, a conflict would arise. 

Article V of the treaty very clearly confers rights which the Constitu- 
tion also protects; for it is co-extensive with, and may go beyond,’ Article 
14 of the Constitution. It is the right of property which by virtue of 
Article 19 (3) a Delaware corporetion cannot assert before the Federal 
Constitutional Court. The Constitution, therefore, infringes the corpora- 
tion’s right to national treatment under Article V. The discrimination 
lies in the fact that, notwithstanding the terms of Article V (and possibly 


37 U.S.T. 1839, T.LA.S., No. 3593, 273 U.N.T.S. 3. 

4 Bundesgesetzblatt 1956, II, 487. 

5 Art. ITT would seem to be inapplicable. It only covers “nationals” and according 
to the terminology of the treaty this term includes only natural persons. 

6 Art. V requires the payment of “ju:t compensation” and thus adopts a higher 
standard than Art. 14. See the immediately following text. 
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Article X) of the treaty, the Delaware corporation is not allowed the 
benefit of Article 14 of the Constitution which a German national enjoys. 

Against this conclusion it cannot be argued that at the date of the treaty 
the Federal Constitution had been in force for five years, that it was 
adopted under the auspices and guidance of the then Occupying Powers, 
of which the United States was one, and that its terms, including Article 
19 (3), must have been known to the United States. In the absence of 
an express provision to that effect it is, however, impossible to suggest 
that the treaty was concluded subject to the terms of the Constitution. 
It is clear that a state is precluded from invoking its own municipal, albeit 
Constitutional, law to avoid its international obligations.’ If the United 
States and Germany had contemplated the total or partial elimination of 
this rule, they would have said so. This would have been the more neces- 
sary, as any such deviation from the rule could not conceivably have been 
for Germany’s benefit only, but would have been mutual. Since it is 
well known that, according to the firmly established practice of the United 
States Supreme Court,® aliens, whether physical or legal persons, may 
rely on the protection of the Constitution of the United States, mutuality 
would have required a fundamental change in the law of the United 
States. Such a change cannot be implied. 

The discrimination, which the treaty seems to forbid but the Federal 
Constitution prescribes, has been justified by a German author® on the 
ground that the treaty demands equivalence rather than equality, that the 
United States national enjoys the benefit of diplomatic protection by his 
Government, that this is denied to a German citizen and that the absence 
of Constitutional protection is thus compensated. A process of compar- 
ing, weighing and balancing is, however, contrary to both the wording 
of the treaty and the idea of national treatment. Prima facie the treaty 
demands equality, and national-treatment clauses have, it is believed, 
always been so understood.?® As Professor Bishop has said,** “the essence 
of national treatment is equality with the nationals of the receiving State, 
no better treatment, and no worse.” Moreover, diplomatic protection 
could only be a substitute for the right to petition the Federal Constitu- 
tional Court. It cannot be an adequate substitute for the substantive right 
enshrined in Article 14. 

Another argument by the same German author is to the effect that after 
an initial period of ten years the treaty may at any time be terminated by 
one years written notice (Article XXIX), that the parties must therefore 
have considered an amendment of the Constitution for a very short period 
as out of place and that the inconsistency (if any) between treaty and 


7 See, for instance, Treatment of Polish Nationals in Danzig, P.C.LJ., Series A/B, 
No. 44, p. 24; Free Zones of Upper Savoy and the District of Gex, P.C.LJ. (1932), 
Series A/B, No. 46, p. 167. 

8 Russian Volunteer Fleet v. United States (1931), 282 U.S. 481. 

8 Meessen, Aussenwirtschaftsdienst des Betriebsberaters 1970, p. 491 (494). 

10 See, however, in regard tax treatment Miniature Vehicle Leasing Corporation v. 
United States, 266 F. Supp. 697 (1967). 

11115 Hague Academy, Recueil des Cours 372 (1965, II). 
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Constitution was accepted. Such reasoning is unconvincing. No waiver 
can possibly be implied into -he treaty or inferred from its duration. 

Finally, with a view to the special case decided in 1967, it might be 
suggested that Article V protects only “property,” that is to say, a vested 
and existing right, and that < right which the Federal Supreme Court has 
denied and which it is intended to assert before the Federal Constitutional 
Court is too uncertain, speculative and illusory to constitute property 
within the meaning of Artide V. Such reasoning would place far too 
' narrow an interpretation upon the term “property.” The existence or non- 
existence of a proprietary right is the very point to be decided. To sug- 
gest that in the absence of a judicial decision the right does not exist is 
opposed to both logic and reality. If the Delaware corporation had been 
able to invoke the protection of Article 14 before the Federal Constitu- 
tional Court and had been successful, it would have been granted the 
protection of Article V of the treaty. The opportunity or chance of secur- 
ing that protection is a sufficcently identifiable right to bring both articles 
into operation. 

The conclusion would thus seem to be that Article 19 (3) of the Fed- 
eral Constitution, as interpreted b the Federal Constitutional Court, is 
liable to lead to violations of the terms of the Treaty of 1954. 


F. A. MANN 


“SOCIALIST INTERNATIONAL Law” OR “SOCIALIST PRINCIPLES OF 
INTERNATIONAL RELATIONS”? 


Professor Tunkin’s recent volume Theory of International Law, already 
has been the subject of comment in this JournaL.* His recent lead article 
in the 1969 Soviet Yearbook of International Law, devoted to Socialist in- 
ternational relations and published after the volume on theory, provides 
additional insight into discussions af the place of international law in the 
“world Socialist system.” ? Tunkin’s concept of Socialist international legal 
principles as set forth in these publications is highly complex. At the 
risk of over-simplification, it may be summarized as follows: 

The highest principle of relations between workers of different coun- 
tries is that which is an essential condition for the victory of the pro- 
letariat, the principle of proletarian (or Socialist) internationalism. After 
the October Revolution of 1317, the defense of the Socialist fatherland 
became an internationalist duty of the Russian working class and the “com- 
mon cause of the international working class.” At this point, proletarian 
internationalism also became a principle of domestic and foreign state 
policy of the Soviet Union. The “sasic content” of the principle, as ap- 


1G, I. Tunkin, Teoriia mezhdurarodnozo prava (1970); commented upon by John 
N. Hazard, “Renewed Emphasis upon a Socialist International Law,” 65 AJ.LL. 142 
(1971), and reviewed ibid. 416. ‘unkin’s book was signed to press on Sept. 26, 1969. 

2G, I. Tunkin, “V. I. Lenin i printsioy otnoshenii mezhdu sotsialisticheskimi go- 
sudarstvami,” Sovetskii ezhegodnik mezhcunarodnogo prava 1969 (1970), pp. 16~29. 
The Yearbook was signed to press cn Nov. 17, 1970. 
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plied among Socialist states, is defined as the construction of Socialism 
and Communism and the defense of the achievements of Socialism in the 
course of the struggle of the two systems, Socialist and capitalist. 

From the principle of proletarian internationalism are derived specific 
rights and duties for each Socialist state in its relations with other Socialist 
states. Among these is the duty to pursue close co-operation and mutual 
assistance in all spheres of the construction of Socialism and Communism, 
particularly the economic sphere. Specific reference is made to Socialist 
economic integration.’ 

The principle of proletarian internationalism also affects several subordi- 
nate principles, all of which are said to have become Socialist international 
legal norms and to comprise a new unified system of international legal 
principles of proletarian internationalism. ‘The subordinate principles 
listed are: 


(1) respect for the sovereignty of Socialist states, on the basis of which 
peoples exercise the right to self-determination; (2) non-interference 
in the internal affairs of another state, which reflects respect for the 
national peculiarities and expectations of each people; (3) full equality 
of Socialist states, which reflects the Marxist-Leninist thesis of the 
equality of nations and of workers’ parties.* 


The above principles are distinguished from those operative in general 
international law. In their Socialist form, such principles are said to em- 
brace the obligation of ensuring that such rights may be exercised; for 
example, “the Socialist principle of respect for sovereignty obliges Socialist 
states not only to respect the sovereignty of other Socialist states, but 
also to defend Socialist sovereignty in accordance with the demands of 
proletarian internationalism.” ë The Czechoslovak events of 1968 are con- 
sidered by Tunkin to have been in full accord with the principle of pro- 
letarian internationalism. 

Tunkin’s exposition makes it clear that Soviet jurists are not attempting 
to justify the Czechoslovak events as being consistent with general inter- 
national law. However, the formulation of the three subordinate Socialist 
principles of international law contains significant qualifications in com- 
parison with their previous definiticn in Soviet doctrine. All three are 
made subject to the desires of the “people,” who always are assumed to 
identify with true proletarian internationalism. If the “people” were to 
accuse their own party or governmental leadership of following policies 
inconsistent with proletarian internationalism and to appeal for assistance 
from fraternal Socialist countries, as forty Czechoslovak party members 
were alleged to have done, then presumably such assistance might be 
forthcoming. It could even be said that the fraternal Socialist countries 


3 Cautioning against “poisonous nationalism,” Tunkin writes: “The events of 1968 
in Czechoslovakia have shown how dangerous for the cause of socialism can be mani- 
festations of nationalism in conditions of the activization of anti-socialist forces in 
a country together with the active support cf imperialist reaction.” Ibid. 25. 

4 Ibid. 5 Ibid. 27. 
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were under a legal obligation to furnish such assistance. Similarly, “re- 
spect for national peculiarities and expectations of each people” refers 
to cultural and ethnic traditions, not to independent nationalist policies 
pursue: to the detriment of the interests of the Socialist bloc. 

To Western jurists the doctrine outlined above will appear to be noth- 
ing less than an open-ended justification for interference in the affairs of 
any Scacialist country whose domestic or foreign policies threaten “So- 
cialist achievements.” A network of agreements authorizing collective 
intervention to combat an external or internal subversive threat does not 
exist ir: the Socialist bloc, as it dozs for some other regions of the world. 
The Warsaw Pact plainly contemplated armed attack only from the out- 
side, unless one were to resort to methods of treaty interpretation which 
have keen anathema to Soviet doctrine. Intervention by invitation also 
failed when the leadership of the then Czechoslovak Government and 
Communist Party promptly denied that any such invitation had been ex- 
tended. International legal doctrine, because it lacks the binding charac- 
ter and the precision of customary or conventional international legal 
norms, is not a particularly reliable instrument for defining limits which, 
if excesded, may give rise to intervention. But doctrinal ambiguity also 
can have a deterrent effect, unless states which disagree with the doctrine 
are willing to risk an immediate test of its limits. 

As Tunkin himself notes, a question is often asked about the principle 
of prolstarian internationalism in connection with Soviet relations with the 
People’s Republic of China. By describing proletarian internationalism 
as a moral and political principle of the international workers’ movement 
with regard to the PRC, Tunkin has seemingly excluded any prospect 
that the Socialist countries have a Socialist legal obligation to intervene 
against the Chinese leadership, although the fundamental interests of the 
peoples of China and the other Socialist countries are said to coincide.® 

On the other hand, and in contrast to the impression which may have 
been left by Professor Hazard’s editorial, Tunkin is most circumspect in 
his use of the phrase “Socialist international law.” In fact, the expression 
is seldom used. Indeed, Tunkin appears to go to some lengths to make 
clear that he is not suggesting the existence of a separate system of “So- 
cialist international Jaw.” The Socialist principles of international law to 
which he refers are said to be “the basis of a new type of international 
law, a Socialist international law of the future.”7 The distinction between 


8 Ibid. 28. The “subjects” of proletarian internationalism in its legal aspect are 
left opea, except for the exclusion of China. The Communist-Party states of Eastern 
Europe obviously are included, but the status of Yugoslavia, Mongolia, North Korea, 
North Viet-Nam, Cuba, and perhaps Albania is unclear. However, the doctrine of 
Socialist internationalism would not appear to be applicable to non-Communist-Party 
states. 

7Ibid. In the volume on theory, this point was not made so carefully: “The prin- 
ciples ol proletarian internationalism and other socialist norms arising in relations be- 
tween countries of the socialist camp are intemational legal principles and norms of 
a new, higher type of international law-—~a socialist international law—the funda- 
mental principles of which are being formed in relations among states of the socialist 
system and which are going to replace contemporary general international law.” 
Tunkin, Teortia mezhdunarodnogo prava 503. 
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Socialist principles of international law as themselves comprising a sepa- 
rate system of international law (which Tunkin implies is not yet the case) 
and as principles of Socialist international relations is an important one 
in Sòviet doctrine, for it emphasizes the political responsibilities of mem- 
bers of the Socialist bloc without raising all of the theoretical dilemmas 
and practical implications which the posited existence of mutually exclu- 
sive systems of international law unquestionably would have. 

Even the present formulation is not without its perils, however. In his 
article Tunkin briefly addresses the problem of the relationship between 
Socialist principles of international law and jus cogens. He argues that 
jus cogens 


cannot be understood as not permitting the progressive development 
of international Jaw and the creation, on the basis of equality and 
good will, of local international legal norms which go farther than 
the norms of general international Jaw in the development of friendly 
relations and the ensuring of peace, reflecting a higher degree of 
international integration than general international law. 

Also, as the law of peaceful coexistence cf states with different so- 
cial systems, contemporary general international law cannot obstruct 
the creation of local international legal norms, which are distinguished 
from norms of general international law by their own social content. 
In relation to general international law, the international legal prin- 
ciples of proletarian internationalism are just such local norms.® 


Tunkin’s view of jus cogens is a considerable revision of that which he 
expressed in the six-volume Soviet treatise on international law. In the 
latter, Tunkin referred to “. . . norms possessing the character of jus 
cogens, ie. norms from which states shall not lawfully deviate in their 
bilateral or group relations.”® Indeed, in an article published in the 
same issue of the Soviet Yearbook of International Law, L. A. Aleksidze 
does not distinguish between Socialist and general international legal prin- 
ciples of jus cogens. Aleksidze mentions as generally recognized norms of 
contemporary international lew having an imperative character “principles 
strengthening the fundamental sovereign rights of states and peoples, 
equality and self-determination of peoples, respect for state sovereignty and 
territorial integrity, non-interference, sovereign equality of states... .”1° 
It may be doubted that many jurists will find the labeling of a particular 
local norm “higher” than jus cogens to be persuasive when the local norm 
seems intended to permit what jus cogens would proscribe. 

The debate over the substance and significance of Socialist principles 
of international relations is far from closed. The suggestion that the 
principles of proletarian internationalism have less than legal force with 
respect to the People’s Republic of China, the extent and direction of 


8 Tunkin, loc. cit. note 2, p. 28. There is presently much emphasis in Soviet media 
upon Socialist integration, but Tunkin’s formulation of jus cogens seems to contem- 
plate a body of local norms among states and not, at least at this stage, norms of a 
municipal character within a federation. 

91 V, M. Chkhikvadze et al. (eds.), Kurs mezhdunarodnogo prava v shesti tomakh 
23 (1967). 

10L. A, Aleksidze, “Problema jus cogens v sovremennom mezhdunarodnom prave,” 
Sovetskii ezhegodnik mezhdunarodnogo prava 1969 (1970), p. 144. 
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integration within the bloc, and other factors must influence doctrinal 
views. Eastern Europeans, cf course, may derive scant satisfaction from 
discussions over whether Socialist internationalism is policy, doctrine, or 
law, for under each notion there remains a residual possibility that inter- 
vention may occur. But as international lawyers we must and do con- 
stantly distinguish between policies which states may pursue in their 
discretion, justifications which may be advanced to support their actions, 
and legal norms said to be mutually binding upon actors. These distinc- 
tions are made for a variety of reasons, but partly because the future 
implications of each position may be different. Socialist jurists do the 
same. Since the policy, doct-inal, and legal consequences of the Czecho- 
slovak events are not well deEned, and in fact are in the process of formu- 
lation, Soviet jurists in particular are bound to explore all of them. If 
their discussion is to be understood, terminological nuances must be fol- 
lowed closely. Much as we would deplore any doctrinal or legal de- 
velopments which would impair the integrity of general international law, 
we ought to refrain from anrouncing the arrival of Socialist international 
law prematurely when its arrival qua law appears to be controversial.“ 


W. E. BUTLER * 


REGIONAL MEETINGS 


Denver, Colorado, May 8, 1970 


“International Regulation cf Environment” was the theme of the Re- 
gional Conference in Denver on May 8, 1970. Both legal and scientific 
aspects of ocean, air, and space pollution were explored in an interdis- 
ciplinary setting by lawyers, social scientists and physical scientists. The 
luncheon was attended by 160 registrants. The keynote speaker, intro- 
duced by Robert B. Yegge, Dean of the University of Denver College of 
Law, was Dr. John Middletor, Director of the National Air Pollution Con- 
trol Administration, Department of Health, Education and Welfare, who 
discussed the enormity of world-wide air pollution and its grave con- 
sequences. 

The first panel on “The Ocean Ecology” explored both existing and 
foreseeable problems in ocear. pollution and some possible solutions. The 
chairman was John A. Moore, partner, Holland & Hart, Denver. The 


11 On June 24, 1970, the Depar:ment of the Theory and History of State and Law 
and the Department of Intemational Law of the Law Faculty of Leningrad Univer- 
sity held a joint meeting to discuss Tunkin’s Teoriia mezhdunarodnogo prava, the 
author himself being present. Most of the reported criticisms and comments related 
to general international law, but i: is clear that Tunkin also was faulted for devoting 
insufficient attention to the international legal relations af Socialist states. Taking 
Tunkin’s side on this point, Professor Bobrov noted that two chapters of the book, 
“replete with the necessary materials,” were devoted to the question, but Tunkin’s 
approach or views were not expressly endorsed. See V. L. Iushchenko, “Obsuzhdenie 
problem teorii mezhdunarodnogo prava,” Pravovedenie, No. 6 (1970), pp. 182-134. 

* Reader in Comparative Law, University of London. 
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speakers were: Professor Samuel Bleicher, University of Toledo College 
of Law; Major Gordon Schieman and Captain Joseph Delfino, U. S. Air 
Force Academy; Dr. Edward Miles, Graduate School of International 
Studies, University of Denver. Commentators were: James Roberts, Den- 
ver; Kenneth Stiles, Denver; Professor Ved P. Nanda, University of Denver 
College of Law; and Jonathan Cox, Secretary, ASILS, and President of 
the International Law Society in Denver. 

Between the two panels the conference was addressed by a special guest, 
Oscar Schachter, past President of the Society, who addressed the con- 
ference on the rôle of the United Nations in meeting the contemporary 
needs of the international community. 

The second panel was on “Air and Space Pollution.” The chairman was 
Donald Hoagland, partner, Davis, Graham & Stubbs, Denver, former 
Deputy Administrator, Agency for International Development, Washington, 
D. C. The speakers were: Major Alen Herman, Director, International 
Law Program, U., S. Air Force Academy; Professor Frederic Kirgis, School 
of Law, University of Colorado; and Dr. Malcolm A. Lillywhite, Research 
Scientist, Martin-Marietta Corporation, Denver. Commentators included: 
Gary Hart, Denver attorney, formerly with the Department of the Interior, 
Washington, D. C.; Harley Shaver, attorney, Denver; and Dennis Grimmer, 
student, University of Colorado School of Law. 

After the conference the speakers and the organizing committee were 
the guests of the University of Denver Law Center at a banquet. 

Among the co-sponsors of the conference were: The University of Den- 
ver College of Law, The University of Colorado School of Law, The Grad- 
uate School of International Studies of the University of Denver, The 
International Law Society of the University of Denver; the International 
and Comparative Law Committee of the Colorado Bar Association and the 
Colorado Division of UNA-USA, UNESCO. 

The conference officers were: Co-Chairmen, Ved P. Nanda and Donald 
W. Hoagland; Treasurer, John A. Moore. 


Denver, Colorado, April 16, 1971 


One hundred and seventy registrants attended the Sixth Regional Con- 
ference of the Society in Denver on April 16, 1971. The topic:of the pro- 
gram was “Implementation of the United Nations Human Rights Program.” 
The Conference was opened by Robart B. Yegge, Dean, University of 
Denver College of Law in the College auditorium. John A. Moore, Esq., 
Chairman, International and Comparative Law Committee of the Colorado 
Bar Association, presided over the morning session at which the keynote 
speaker was Professor Frank Newman, University of California School of 
Law at Berkeley. 

Professor Newman traced the history of the U.N. Human Rights pro- 
gram and suggested possible means and procedures to effectuate it. He 
especially noted the widespread fallacy prevalent even among international 
lawyers in relying almost exclusively on the adjudicatory processes to ac- 
complish their objective. He proceeded to outline various national, regional 
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and international outlets—agencies, legislative bodies and informal settings 
—which should be more usefully employed to further international human 
rights. A reactor panel consisting of Professor Stephen Schwebel, Execu- 
tive Director of the Society; Dr. George W. Shepherd, Director, Center on 
International Race Relations, University of Denver; Professor Ved Nanda, 
Director, International Legal Studies, University of Denver College of Law; 
and Britt Anderson, Secretary, Denver International Law Society, com- 
mented on Professor Newman’s remarks, 

The luncheon session was presided over by Donald Hoagland, Esq., of 
Davis, Graham & Stubbs, Denver. The speakers were His Excellency Chief 
Linchwe II, Ambassador of Botswana to the United States, and Professor 
Stephen Schwebel. Chief Linchwe reflected on the meaning of human 
rights to developing states and the progress achieved to date in their 
implementation in Botswena. Professor Schwebel cautioned against con- 
fining the thrust of the U.N. Human Rights Program to mere denunciation 
of apartheid and colonial:sm. He suggested a positive approach toward 
the program. 

During the afternoon session, the meeting broke up into several work- 
shops: Viet-Nam and Nuremberg; U.S. attitude toward the U.N. Human 
Rights Program; Race and International Law; and Human Rights in De- 
veloping Countries. Workshops were led by Dr. George Shepherd; Dr. 
Tilden J. LeMelle, Assistant Director, Center on International Race Rela- 
tions, University of Denver; Dr. Richard Berkey, Department of Sociology, 
University of Denver; Major Gordon Schieman and Major Lee Nunn, of 
the U.S. Air Force Academy; and Harley Shaver, Esq., of Denver. Each 
workshop had a student rapporteur. 

The program concludec with an evening banquet. The speakers and 
the conference committee members were guests of the Denver Inter- 
national Law Society. Vice Chancellor Wilbur C. Miller of the University 
of Denver thanked the speakers for their participation. 

The conference was co-sponsored by the American Society of Inter- 
national Law; the International and Comparative Law Committee of the 
Colorado Bar Association: University of Colorado School of Law; Uni- 
versity of Denver College of Law; University of Denver Graduate School of 
International Studies, Center on International Race Relations; University 
of Denver International Law Society and UNA-USA/UNESCO, Colorado 
Division. 

Vep P. NANDA 


The New School for Social Research, April 2-3, 1971 


A Regional Conference of the Society, co-sponsored by the Graduate 
Faculty of the New Schoal for Social Research, was held on April 2 and 
3 in New York. The theme of the conference was “Problems of Inter- 
national Law in the Western Hemisphere.” The first session, chaired by 
Professor Louis Henkin, of the Board of Editors of this JournnaL, was 
concerned with “Problems of Maritime and Non-Maritime Water Re- 
sources Exploitation.” Dean Robert D. Hayton of Hunter College pre- 
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sented a paper entitled “Non-Maritime International Water Resources: 
Development and Conservation in the Americas.” This was followed by 
a paper on “The Outer Limit of the Continental Shelf’ given by Dr. José 
Maria Ruda, Argentine Under Secretary of Foreign Affairs and member 
of the International Law Ccmmission. The final paper of the session 
was that of Atwood C. Wolf, Jr., of the New York Bar, whose topic was 
“The U.N. Declaration of Principles Governing the Deep Sea Bed: A Pre- 
liminary Study.” Professor Douglas M. Johnston, of the University of 
Toronto and Dr. F. V. Garcia-Amador of the Organization of American 
States acted as commentators. 

The second session, under the chairmanship of Professor Richard B. 
Lillich, also of the Board of Editors, dealt with “Problems of Armed and 
‘Economic’ Intervention.” Dr. Thomas M. Franck, Professor of Law and 
Director of the Center for International Studies at New York University, 
delivered a paper on regional armed intervention, entitled “Words and 
Acts: The False Dichotomy.” “The Nationalization by Peru of the Hold- 
ings of the International Petroleum Company” was the title of a paper 
presented by Nigel S. Rodley of the Graduate Faculty of the New School 
and N.Y.U. Center for International Studies. Commentators were Pro- 
fessors Detlev F. Vagts of Harvard Law School and Arthur W. Rovine of 
Cornell University. 

The final session was devoted to “Human Rights” and chaired by Dr. 
Egon Schwelb, who is currently consultant to the U.N. Office of Legal 
Affairs. Professors A. J. and Ann Van Wynen Thomas, Jr., presented a 
study on “Human Rights and the Organization of American States,” which 
was then commented on by Dr. C. Neale Ronning, Professor of Political 
Science at the New School and co-organizer of the conference. The major 
papers and comments of the conference are expected to be published. 

Nice S. Ropiry 


Mexican-American Border Relationship Conference, San Diego, 
May 7-8, 1971 


A Mexican-American Border Relationship Conference on Land Title 
Acquisition and Border Industrialization was held at the Royal Inn in 
San Diego, May 7 and 8, 1971. The conference was sponsored by the 
California Western School of Law and its International Law Society; by 
the American Society of International Law as a Regional Meeting; the 
San Diego County Bar Association; the ABA through the International and 
Comparative Law Section; the Bank of America National Trust and Savings 
Association; the San Diego World Affairs Council; the International De- 
velopments Committee of the Texas Bar; and others. 

On Friday, May 7, the topic of discussion was the acquisition by Ameri- 
cans of interests in real property located in the Constitutionally forbidden 
border and coastal zones of Mexico and the April 30, 1971, Mexican Ex- 
ecutive Decree authorizing thirty-year leasing of such lands through bank 
trust arrangements. Saturday, May 8, was devoted to the Mexican Bor- 
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der Industrialization Program, under which partially fabricated products 
are moved across the border into Mexico, where further fabrication takes 
place. After the work in Mexico is completed, the products are returned 
‘to the United States subject only to the U. S. value-added customs duties, 
items 806.30 and 807.00 of the U. S. tariff schedules. Without these pro- 
visions and special Mexican customs provisions, the Mexican program could 
not exist. 

Outstanding speakers from Mexico City were Lic. Jose Luis Siqueiros; 
Lic. Julio C. Trevino; Lic. Fausto C. Miranda; and CPA-CPT Sr. Guillermo 
Anchendo Wanless of Tijuana. American speakers included Dr. Carl Q. 
Christol of the University of Southern California; Ross Provence of San 
Diego; Mark B. Feldman, Assistant Legal Adviser, U. S. Department of 
State; Bruce Koppe, Vice President, Tax Manager, Bank of America; 
Charles Marshall, Assistant District Director of Customs; Professor M. J. 
N. Dellman, Thunderbird Graduate School of International Management; 
John Campbell, Assistant General Counsel, United Rubber Workers; 
Califcrnia Assemblyman Pete Wilson; Dean Robert K. Castetter, California 
Western Law School; Charles Froelich, President, San Diego County Bar 
Association; Dr. Donald W. Baerresen, Director, Research Center in Inter- 
national Business; Mayor Frank Curran of San Diego; and Professor S. 
Houston Lay of California: Western Law School. 

Professor Lay, assisted by Mrs. Louis Wolfsheimer, a law student, 
organized the conference, which was attended by approximately three 
hundred attorneys and businessmen from Southwestern United States and 
Mexico. 

The proceedings were taped and are being transcribed at California 
Western Law School for eventual distribution to participants and others 
who may be interested in the subjects of the conference. 

S. Houston Lay 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section is compiled by Steven C. Nelson, Office 
of the Legal Adviser, Department of State. 

The references in the headings are to sections of the Digest of Interna- 
tional Law prepared by Marjorie M. Whiteman (1963 to date) dealing 
with the same subject matter as the material presented. 


Ricuts AND Duties or STATES 
Recourse to Pacific Settlement (5 Whiteman’s Digest, Ch. XIII, §20) 


i ae Department of State issued the following Press Release on June 2, 
9 


On May 28, 1971, the United States brought a dispute with the Federal 
Republic of Germany concerning the Young Loan before the Arbitral 
Tribunal for the Agreement on German External Debts.1 Similar action 
was taken on behalf of Belgium, France, Switzerland, and the United King- 
dom. The tribunal, which sits at Coblenz, Germany, has eight permanent 
members, Its function is to decide disputes relating to the interpretation 
or application of the Agreement, signed at London on February 27, 1953. 

Under the Agreement the Federal Republic accepted specified settle- 
ment terms for German external debts. Among those debts was the 54 
percent International (Young) Loan 1930. The provisions relating to the 
Young Loan contained in an annex to the agreement extend the maturity 
date of the loan to the year 1980. They also provide for recalculation of 
installments due should “the rates of exchange ruling any of the curren- 
cies of issue on August 1, 1952, alter thereafter by 5 percent or more.” 

The Deutschemark, one of the currencies of issue, was revalued in 
1961 and again in 1969. In both instances the countries which have now 
brought the matter before the tribunal contended that as a consequence 
of the revaluations the bondholders of the other currencies of issue were 
entitled to receive installment payments recalculated in accordance with 
the formula contained in the annex. The Federal Republic took the posi- 
tion that the recalculation provision did not apply in cases of revaluation 
and declined to increase the payments to the holders of the non-German 
issues of the loan. 

Since a number of American citizens hold dollar issue bonds, which 
represent a significant portion of the loan, the United States attempted 
to settle the dispute by negotiation with the government of the Federal 
Republic. Similar efforts were made by other governments with respect 
to other currency issues. Those efforts having been unsuccessful, the gov- 
ernments principally concerned brought the matter before the tribunal. 


14 US.T, 443, T.LA.S., No. 2252. 
805 
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Under the Rules of Procedure the President of the Tribunal will as- 
certain the views of the parties before establishing time-limits for the 
completion of the various st2ps in the proceedings. 


(Dept. of State Press Release No. 122, June 2, 1971; 
65 Dept. of State Bulletin 55 (1971).) 


NATIONAL JURISDICTION 
(6 Whiteman’s Digest, Ca. XIV) 


On June 9, 1971, the Scviet freighter Suleyman Stalskiy was seized in 


port at San Francisco pursuant to a writ of attachment issued by the 
U. S. District Court for the Northern District of California. The writ was 
issued in connection with a suit filed by a Massachusetts company for 
damages to its lobster fishing equipment allegedly caused by Soviet fishing 
vessels off the coast of Massachusetts By order dated June 15, 1971, 
the court vacated the attachment. The following documents were sub- 
mitted to the court on June 15, 1971, before the order was issued: 


June 14, 1971 
Honorable Richard G. Kleindienst 
Deputy Attorney General 
Department of Justice 
Washington, D. C. 


Dear Mr. Kleindienst: 


In accordance with your conversation with Under Secretary Irwin, I am 
transmitting herewith an official translation of a statement which the 
Ambassador of the Union of Soviet Socialist Republics has requested be 
submitted to the U. S. Listrict Court for the Northern District of Cali- 
fornia in connection with the case of Prelude Corp. v. The Owner of M/V 
ATLANTIK and other Named Vessels, Known as the U.S.S.R. 

We would appreciate it if you would instruct the U. S. Attorney for 
the Northern District of California to submit this statement to the Court 
for its consideration in connection with the above entitled case, indicating 
that the United States Government is transmitting the statement at the 
request of the Soviet Ambassador, and that the Department of State ac- 
cepts as true the representations of the Government of the Union of 
Soviet Socialist Republics contained in this statement. 

Sincerely, 


John R. Stevenson 
The Legal Adviser 


i 
STATEMENT OF ANATOLIY F. DOBRYNIN, Ambassador of the Union 
of Soviet Socialist Republics, To Secretary of State WILLIAM P. ROGERS 


The vessel “Suleiman Stalsky” belongs to the Far East Steamship Com- 
pany which is a legal entity charged with independent responsibility for 
its obligations. This Company deals exclusively in transporting cargo 
on various routes of the Pacific Ocean, including routes Japan—Canada— 


1 New York Times, June 1C 1971, p. 78 (some editions only). 
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the United States and Japan—the United States. No fishing vessels belong 
to the Company and it absolutely does not carry on fishing activities either 
in the Pacific or in the Atlantic Oceans, or in any other place. 

The Far East Steamship Company under Article 13 of the Basic Civil 
Law of the U.S.S.R. and the Union Republics, is not responsible for state 
debts, while the state is not responsible for the debts of the Company. 
June 13, 1971 


Corrigendum.—the letter from The Legal Adviser of the Department 
of State of November 17, 1970, in connection with First National City 
Bank v. Banco Nacional de Cuba, which was reproduced in this section 
of the April, 1971, issue (65 A.J.I.L. 391 (1971) ), should have appeared 
under the following heading: 


NATIONAL JURISDICTION 


Recognition of Effects of Acts of Foreign State: “Act of State” Doctrine 
(6 Whiteman’s Digest, Ch. XIV, §1) 


DIPLOMATIC MISSIONS AND EMBASSY PROPERTY 


Privileges and Immunities: Diplomatic Premises: Inviolability and Pro- 
tection (T Whiteman’s Digest, Ch. XVII, §36) 


Following is the text of a note delivered by the U. S. Embassy at Moscow 
to the Soviet Ministry of Foreign Affairs on March 17: 

The Embassy of the United States of America wishes to direct the at- 
tention of the Ministry of Foreign Affairs of the Union of Soviet Socialist 
Republics to an incident which occurred in Moscow on March 16, 1971 
in which Soviet policemen made an unauthorized entry into the premises 
of the American Embassy when four Soviet citizens attempted to visit the 
Consular Section of the Embassy to inquire about applying for visas to 
enter the United States. 

The unauthorized, forcible entry of Soviet police into the premises of 
the United States Embassy is contrary to international law and therefore 
totally unacceptable. Under generally accepted principles of international 
law, codified in Article 22, paragraph 1 of the Vienna Convention on 
Diplomatic Relations (which although not yet in force between the United 
States and the Soviet Union has been signed by both), the premises of 
diplomatic missions are inviolable, and the agents of the receiving state 
may not enter them, except with the consent of the head of the mission. 
Neither the Ambassador of the United States of America to the Soviet 
Union nor any other United States official consented to this entry into 
diplomatic premises, and indeed no request for permission was ever made 
by any Soviet authority. 

The Soviet authorities have moreover engaged in active violations of 
international law resulting in personal injuries to official personnel of the 
United States. The Government of the United States protests in the strong- 
est terms the illegal acts of the Soviet authorities and reserves the right 
to pursue this matter further. 
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In addition, the actions of Soviet authorities in this instance violate Ar- 
ticles 4 and 7 of the Consular Convention between the Government of 
the United States of America and the Government of the Union of Soviet 
Socialist Republics in that the Government of the Soviet Union has failed 
to take the necessary measures in order that United States Consular officers 
at the United States Embassy in Moscow may carry out their duties as 
they are entitled to under the Convention. Such violation of the Conven- 
tion is inadmissible. 

The Government of the United States expects the Government of the 
Soviet Union in the future to live up to its obligations under international 
law, including the Consular Convention. 


(64 Dept. of State Bulletin 509-510 (1971).) 


ARMED CONFLICT 


Prisoners of War and Civilian Aliens (10 Whiteman’s Digest, Ch. XXIX, 
§§7, 8) 


On June 7, 1971, the United States Representative to the International 
Committee of the Red Cross Conference on International Humanitarian 
Law introduced, in Commission IV on Implementation and Application of 
Existing Law, a proposal concerning procedure for the establishment of 
Protecting Powers. That proposal was put forth in the form of the fol- 
lowing draft: 


DRAFT PROCEDURE FOR APPOINTMENT OF PROTECTING POWERS 


l. In any situation in which nationals of one Party to this Agreement 
are captured or detained by another Party to this Agreement, and normal 
diplomatic relations do not exist between them or are severed, the two 
Parties shall appoint by mutual agreement a protecting power or an organi- 
zation as a substitute for a protecting power. 

2. In any situation covered by the preceding paragraph, if a protect- 
ing power or substitute organization has not been appointed within thirty 
days after either Party first proposes such appointment, the International 
Committee of the Red Cross shall request the Party which is the de- 
taining power and the other Party each to submit a list of at least -—— 
possible protecting powers or substitute organizations acceptable to it. 
The two Parties shall submit such lists to the ICRC within ten days. The 
ICRC shall compare the lists and seek the agreement of any proposed 
protecting power or substitute organization named on both lists. If for 
any reason a protecting power or substitute organization is not appointed 
within a further period of twenty days, the ICRC shall be accepted as 
a substitute for a protecting power. 

3. The representatives of protecting powers and substitute organizations 
shall, without delay, be given access to each captured or detained person 
in accordance with the Geneva Conventions of 1949 on the Protection of 
War Victims, if applicable, and in any event in accordance with general 
international law. 


(1.C.R.C. Doc. No. CE/Com. IV/2.) 
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Belligerent Occupation (10 Whiteman’s Digest, Ch. XXIX, §16) 


The following is an excerpt from a statement by a Department of State 
spokesman at a departmental press briefing on June 9, 1971: 


I was asked yesterday whether we had assisted or would assist Israel in 
projects located in the occupied territories. As a matter of policy, we 
do not provide assistance to the Israeli Government for projects in the 
occupied territories. 

On the general question of constructing housing and other permanent 
civilian facilities in the occupied zone, including Jerusalem, our policy is 
to call for strict observance of the Fourth Geneva Convention of 1949, to 
which Israel is a party. This Convention prohibits an occupying power 
from transferring parts of its own population into occupied territory. We 
interpret this to include undertaking construction of permanent facilities 
which have the intent of facilitating transfer of Israeli population into 
the occupied territories. 


Tue UNITED NATIONS 


Maintenance of International Peace and Security: Problems of Peace- 
Keeping (13 Whiteman’s Digest, Ch. XXXIX, §9) 

The following statement was made on April 1, 1971, by Ambassador 
George Bush, United States Representative to the United Nations, before 
the Special Committee on Peacekeeping Operations: 

As the new Representative of the United States, I wanted to take this 
first opportunity to express my strong personal interest in and support 
for the work of this very important committee. If the U.N. is to be 
strengthened in the all-important field of international peace and security, 
the peacekeeping function must be developed. It is all very well to 
produce declarations of high principle on matters of concern to all of us, 
but if these declarations are to have any effect they must be complemented 
by real steps to enhance the capability of the United Nations to act when 
the need arises. 

My concern for progress in U.N. peacekeeping is fully shared by Presi- 
dent Nixon and Secretary Rogers. I would like to draw the committee’s 
attention to a passage from the President’s February 25, 1971, foreign 
policy report+ to the Congress: 


Even if U.N. peacekeeping efforts cannot be perfected in the world 
as it is, they can certainly be improved. Peacekeeping in the past has 
depended essentially on improvisation. There were, and are, no 
general understandings on how these operations are to be directed or 
fmanced. One result has been that the U.N. has developed a large 
financial deficit as some countries have refused to pay their share. 

We believe that a major effort should be made to reach an agree- 
ment on reliable ground rules for peacekeeping operations. 


In his March 1971 report on “United States Foreign Policy, 1969-1970,” 2 
Secretary Rogers also stressed that “It is especially important that the 
1The complete text of the report appears in the Dept. of State Bulletin of March 


22, 1971. 
2 Department of State publication 8575. 
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United Nations be in a position to take quick emergency action to check 
outbreaks of violence.” He pointed out that the U. S. administration re- 
gards strengthening U.N. p2acekeeping machinery as one of the top pri- 
orities for the United States in the U.N. 

It is because of our vital interest in institutionalizing U.N. peacekeeping 
that we particularly regret the Jack of progress recorded over the past 5 
years. My very able predecessor Ambassador Yost reported on the lack 
of progress on producing agreed guidelines during last year’s General 
Assembly. I regret to inform you that there have been no developments 
since last fall which would warrant a more optimistic report at this stage. 
While I am sorry that this is the case, I hasten to point out that as far as 
the U. S. delegation is concerned this is in no sense a counsel of despair. 
We remain committed to progress in the work of this committee and 
pledge continued cooperation in the full committee, the working group, 
and in our bilateral discussions. I plan to take an active interest in all 
peacekeeping discussions here at the U.N. and hope to be able to make 
an active contribution to the work of the committee. Given the will to 
succeed, I believe that the way can be found. I wish to reassure you that 
as far as the United States is concerned the will is there. 

Mr. Chairman, I want to reiterate, on behalf of the United States, our 
full and complete dedication to the principles and purposes of the United 
Nations Charter. We would oppose any action in contravention of that 
charter—in peacekeeping or in any other area. We see that charter as 
a living document, capable of development through judicious application 
of its purposes and principles. It is from that viewpoint that we envisage 
the development of agreed guidelines on peacekeeping . 

May I add, Mr. Chairman, that I cannot agree with Ambassador Malik’s 
[Yakov A. Malik, Soviet Representative to the U.N.] statement that earlier 
peacekeeping operations were carried out in a manner contrary to the 
charter. I am sure that this view would be rejected by an overwhelming 
majority of members and by our distinguished Secretary General U Thant, 
who has rendered extraordinary service in the cause of peace during this 
past decade in connection with peacekeeping operations in the Congo, 
Cyprus, Kashmir, and the M:ddle East. 


(U.S./U.N. Press Release 33, reprinted in 64 Dept. of State Bulletin 
626-627 (1971).) 


TREATIES AND C'THER INTERNATIONAL AGREEMENTS . 
Reservations (14 Whiteman’s Digest, Ch. XLII, esp. §§17, 20) 
On May 24, 1971, the United States Representative to the United Nations 
addressed the following note to the United Nations Secretary General: 


Excellency: 

I have the honor to refer to note No. C.N. 165.1970. Treaties-10 of 
October 26, 1970 from the Legal Counsel of the United Nations concern- 
ing the deposit on October 2, 1970 of the instrument of accession by the 
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Government of the Syrian Arab Republic to the Vienna Convention on 
the Law of Treaties, done at Vienna on May 23, 1969, subject to certain 
stated reservations. 

I am instructed to inform you that the Government of the United States 
of America objects to reservation E of the Syrian instrument of accession 
which reads in translation as follows: 


“E—The accession of the Syrian Arab Republic to this Convention ' 
and the ratification of it by its Government shall not apply to the 
Annex to the Convention, which concerns obligatory conciliation.” 


In view of the United States Government that reservation is incom- 
patible with the object and purpose of the Convention and undermines 
the principle of impartial settlement of disputes concerning the invalidity, 
termination, and suspension of the operation of treaties, which was the 
subject of extensive negotiation at the Vienna Conference. 

The United States Government intends, at such time as it may become 
a party to the Vienna Convention on the Law of Treaties, to reaffirm its 
objection to the foregoing reservation and to reject treaty relations with 
the Syrian Arab Republic under all provisions in Part V of the Convention 
with regard to which the Syrian Arab Republic has rejected the obligatory 
conciliation procedures set forth in the Annex to the Convention. 

The United States Government is also concerned about Syrian reserva- 
tion C declaring that the Syrian Arab Republic does not accept the non- 
applicability of the principle of a fundamental change of circumstances 
with regard to treaties establishing boundaries, as stated in Article 62, 
2 (a), and Syrian reservation D concerning its interpretation of the ex- 
pression “the threat or use of force” in Article 52. However, in view of 
the United States Government’s intention to reject treaty relations with 
the Syrian Arab Republic under all provisions in Part V to which reser- 
vations C and D relate, we do not consider it necessary at this time to 
object formally to those reservations. 

The United States Government will consider that the absence of treaty 
relations between the United States of America and the Syrian Arab Re- 
public with regard to certain provisions in Part V will not in any way 
impair the duty of the latter to fulfill any obligation embodied in those 
provisions to which it is subject under international law independently 
of the Vienna Convention on the Law of Treaties, 

I have the honor to request that this communication be brought to the 
attention of all States entitled to become parties to the Convention. 

Accept, Excellency, the renewed assurances of my highest consideration. 


JUDICIAL DECISIONS 


ALONA E. EVANS 


Act of state—“Bernstein exception” —expropriation—Cuba—effect of 
Department of State o¢inion—Hickenlooper Amendment 


Banco NACIONAL DE Cusa v. Finsr NATIONAL Crry Bank or New 
York. 442 F.2d 530. 


U. S. Court of Appeals, 24 Cir., April 27, 1971. Cert. granted, No. 70- 
295 (October 12, 1971).* 


In an action by Banco Nacional de Cuba (Banco Nacional) against 
The First National City Bank of New York (Citibank) to recover certain 
proceeds from the sale of pledged assets, the Second Circuit held unani- 
mously that the act of state doctrine precluded Citibank’s counterclaim 
and asserted right to set off against the proceeds an amount up to the 
value of Citibank’s properties allegedly expropriated by the Cuban Gov- 
ernment in violation of international law.1 The Supreme Court granted 
Citibank’s petition for certiorari and remanded the case without opinion 
on the merits for reconsideration in light of the views of the Department 
of State expressed in a letter dated November 17, 1970, to the Supreme 
Court from the Legal Adviser of the Department, John R. Stevenson (the 
“Stevenson letter”).2 On remand the Second Circuit in a 2-1 opinion by 
Chief Judge Lumbard held that the court saw “no reason to change. . 
[its] initial decision on this appeal,” * despite the recommendation in the 
Stevenson letter that the court not apply the act of state doctrine to pre- 
clude Citibank’s counterclaim and asserted right to set-off. Citibank has 
once again petitioned the Supreme Court for certiorari.‘ 

In his November, 1970, letter to the Supreme Court, the Legal Adviser 
stated that both the Department of State and court decisions have recog- 
nized that “the act of state coctrine should not be applied with respect 
to a certain case or class of cases... ”.5 In support of this conclusion 
the Stevenson letter cited the Second Circuit’s decision in Bernstein v. 
N.V. Nederlandsche Amerikaansche, etc. In that case the Second Circuit 
first held that the act of state doctrine precluded adjudication by an Ameri- 
can court of the validity of certain acts by officials of the Nazi German 


* Case report by Peter D. Troobaf, Esq. 

1 Banco Nacional de Cuba v. First National City Bank of New York, 431 F.2d 394 
(1970), reversing Banco Nacional Je Cuba v. First National City Bank of New York, 
270 F.Supp. 1004 (S.D.N.Y., 1967); 65 A.J.LL. 195 (1971), 62 ibid. 182 (1968). 

2400 U., S. 1019 (1970); for the full text of the Stevenson letter, see 442 F.2d 530 at 
536; 10 Int. Legal Materials 89 (1971). 3 442 F.2d 530 at 532. 

439 U.S.L.W. 3568 (June 17, 1971). 5 442 F.2d 530 at 536. 

e 910 F.2d 375 (2d Cir., 1954), 48 AJ-LL. 499 (1954), reversing 173 F.2d 71 (2d 
Cir., 1949), 44 A.J.I.L. 182 (1950), 
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Government. After this initial ruling, the Second Circuit was given a 
letter from the then Acting Legal Adviser which stated that it was the 
policy of the United States to relieve “American courts from any restraint 
upon the exercise of their jurisdiction to pass upon the validity of the 
acts of Nazi officials” 7 in determining claims asserted in the United States 
for restitution of identifiable property forcibly and wrongfully taken by 
the Nazi Government. On the basis of this letter, the Second Circuit in 
Bernstein reversed its initial ruling. 

The Stevenson letter pointed out that the Supreme Court “specifically 
avoided ruling on the validity of the Bernstein exception” in Banco Na- 
cional de Cuba v. Sabbatino. Although he acknowledged that the De- 
partment of State has “generally supported the applicability of the act of 
state doctrine,” the Legal Adviser stated that the Department “has never 
argued or implied that there should be no exceptions to the doctrine.” ° 
Mr. Stevenson concluded in his leiter that, when the following circum- 
stances are present, the Department has determined that “the act of state 
doctrine need not be applied when it is raised to bar adjudication of a 
counterclaim or setoff’: 


(a) the foreign state's claim arises from a relationship between the 
parties existing when the act of state occurred; 

(b) the amount of the relief to be granted is limited to the amount 
of the foreign state’s claim; and 

(c) the foreign policy interests of the United States do not require 
application of the doctrine.*° 


Mr. Stevenson indicated that in the instant case the circumstances in (a) 
and (b) were present and that the United States foreign policy interests 
“do not require the application of the act of state doctrine... .” * 

In his opinion for the Second Circuit in the instant case, Chief Judge 
Lumbard reviewed in detail the facts in the Bernstein case cited by the 
Legal Adviser, and in an earlier case involving the same plaintiff, in which 
Judge Learned Hand had held that the act of state doctrine precluded 
inquiry into the validity of the confiscation of plaintiffs property by the 
Nazi German Government.**? Summarizing the contention by Citibank that 
these cases required the Second Circuit to change its prior decision to 
conform with the Stevenson letter, Chief Judge Lumbard explained Citi- 
bank’s argument as follows: “since the Executive has now written a ‘Bern- 
stein letter’ exercising its prerogative in the area of foreign policy and 
suggesting that the act of state doctrine is inappropriate in this case, the 
policies underlying that doctrine, to which the Supreme Court gave cru- 
cial weight in Sabbatino, are not present here.”** The Chief Judge also 
pointed out that Citibank contended that “without the bar of the act of 


7210 F.2d 375 at 376. 

8 376 U.S. 398 (1964); 58 AJ.LL. 779 (1964). 

9 442, F.2d 530 at 537. 10 Ibid. 

11 Ibid. 

12 Bernstein v. Van Heyghen Frères Société Anonyme, 163 F.2d 246 (2d Cir., 1947), 
cert. denied, 332 U.S. 772 (1947); 42 A.J.LL. 217 {1948}. 

13 449, F.2d 530 at 533. 


' 814 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 65 


state doctrine,” the Second Circuit “can and must hold in. . . [Citibank’s] 
favor—that it is entitled to set off against Banco Nacional’s claim for relief 
such amount as may be due and owing it from the Cuban government as 
compensation for its confiscated Cuban property.” 14 According to the 
court, Citibank’s argument in this respect relied on the Second Circuit’s 
prior holding in Banco Nacional de Cuba v. Sabbatino,’ followed in 
Banco Nacional v. Farr, that the Cuban takings of property owned by 
United States persons were invalid under international law. 

The Second Circuit opinion disagreed with these contentions by Citi- _ 
bank. Chief Judge Lumbard stated that Citibank had made an “erroneous” 
assumption that “the so-called Bernstein exception to the act of state 
doctrine applies here since the State Department has written a letter.” 1” 
The Second. Circuit concluded that “Bernstein arose out of a unique set 
of circumstances calling for special treatment, and hence should be nar- 
rowly construed and, insofar as is possible, limited to its facts.” 18 The 
court’s opinion distinguishes the second Bernstein case on four grounds: 


First, the Nazi government with which the United States had been 
at war no longer existed when the Bernstein letter was written, but 
Castros government in ‘Cuba, with which this country has not been 
at war, still governs Cuba and is recognized by the United States; 

Second, the Bernstein letter “was written during the aftermath of 
a great world war” anc the plaintiff in Bernstein sought relief for 
Nazi government actions which “had been condemned throughout the 
world as crimes against humanity”; 

Third, the Bernstein latter declared that the United States had an 
“affirmative policy” to restitute identifiable property to all those vic- 
timized by the Nazi confiscation” and not, as with the Stevenson 
letter, only those “who assert counterclaims or setoffs’; 

Fourth, in Bernstein “the balance of equities was almost entirely 
on the side of the party opposing application of the act of state doc- 
trine,” whereas Citibank, according to the Second Circuit here and 
as it reasoned in its first opinion, seeks a “windfall” in recovering 
its counterclaim or setoff from Banco Nacional “at the expense of 
other creditors.” +° 


The opinion also pointed out, as the Solicitor General did in Sabbatino, 
that “a ‘Bernstein letter’ has been issued only once—in the Bernstein case 
itself.” Chief Judge Lumbard added that in the only two cases in which 
courts relied on the Bernstein decision, the holdings were reversed on 
appeal,?° 

Finally, the Second Circuit interpreted the Sabbatino opinion as pro- 
viding a basis for distinguishing Bernstein from the instant case. In 


14 Ibid, 

15 307 F.2d 845 (2d Cir, 1962), 56 AJ-LL. 1085 (1962), rev'd., 376 U.S. 398 
(1964), 58 A.J.LL. 779 (1964). 

18 383 F.2d 166 (2d Cir., 1967), cert. denied, 390 U.S. 956 (1968); 62 AJ.LL. 
165 (1968). | 3 17 442 F.2d 530 at 534. 

18 Ibid. 28 Ibid. See 431 F.2d 394 at 404, note 18. 

20 Banco Nacional de Cuba, nate 15 above; Kane v. National Institute of Agrarian 
Reform, 18 Fla. Supp. 116 (Fla. Cir. Ct., 1961), rev'd., 153 So.2d 40 (Fla. App., 
1963), 58 A.J.I-L. 189 (1964). 
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Sabbatino the Supreme Court stated with respect to application of the 
act of state doctrine that “[t]he balance of relevant considerations may 
.. . be shifted if the government which perpetrated the challenged act 
of state is no longer in existence, as in the Bernstein case, for the political 
interest of this country may, as a result, be measurably altered.” ** Chief 
Judge Lumbard recalled that Citibank’s properties were confiscated “in 
Cuba by the extant and recognized Cuban government” and concluded 
that “the thrust of the entire decision in Sabbetino is contrary to recog- 
nizing exceptions to the act of state doctrine in such cases.” 2 

In his dissent, Judge Hays stated that the Second Circuit’s refusal to 
apply the Bernstein exception resulted in “the majority ... engaging in 
precisely the kind of judgment which the act of state doctrine has removed 
from judicial determination.” #8 He pointed out that the distinctions relied 
upon by the majority in distinguishing the second Bernstein case were not 
in the Second Circuit’s opinion in that case but in the State Department's 
Bernstein letter. According to Judge Hays, “[u]nless the majority wishes 
to overrule Bernstein, it must accept the Banco Nacional [Stevenson] let- 
ter as an expression of Executive Policy” ** which distinguished the instant 
case from Sabbatino, where the Supreme Court held expressly that there 
had been no expression of Executive policy. 


Act of state doctrine—boundary dispute between foreign states not 
justiciable in United States court—existence of state—Trucial States 
of Sharjah and Umm al Caywayn—joinder of foreign states in 
private antitrust suit—Hickerlooper Amendment 


OCCIDENTAL PETROLEUM Corp. v. Burres Gas & Om Co. Civil No. 
70-1397-HP. 
U. S. District Court, Central District, California, March 17, 1971. 


Occidental Petroleum Corp. (Occidental) and its wholly-owned sub- 
sidiary, Occidental of Umm al Qavwayn, alleging $100 million in damages 
resulting from defendants’ interference with plaintiffs’ oil concession in the 
Persian Gulf, brought an antitrust action for treble damages and injunc- 
tive relief (Clayton Act, 15 U.S.C. §§15, 26; footnote by court, other foot- 
notes renumbered or omitted) against Buttes Gas and Oil Co. (Buttes) 
and Clayco Petroleum Corp. (Clayco), as well as certain officers of these 
firms. Plaintiffs charged defendants with conspiracy in restraint of trade, 
conspiracy to monopolize, and attempted monopoly (Sherman Act, 15 
U.S.C. §§1, 2; footnote by court) with respect to “‘the exploration, de- 
velopment and exploitation of petroleum reserves of the territorial waters 
of the Trucial States.” (Civil No. 70-1397-HP, p. 1, quoted by court.) 

In 1969 Occidental received a concession from Umm al Qaywayn con- 
sisting of “the exclusive right to explore for, extract and sell oil under- - 


21 376 U.S. 398 at 428, 22 442 F.2d 530 at 535. 

23 Ibid. 538. 24 Ibid. 

* Digested from proofs of report made available by Stephen M. Boyd, Esq., and 
Lawrence F. Jay, Esq. 
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lying the territorial and offshore weters” (ibid. 8) of that state. In the 
same year, Buttes and Clayco obtained a similar concession from the 
adjacent state of Sharjah. The two concessions were located in the vicin- 
ity of the Island of Abu Muse which was thirty-eight miles off the coast 
of Sharjah and was claimed by that state. Sharjah recognized the three- 
mile limit of the territorial sea. Both states agreed that the territorial 
waters: perimeter of Abu Musa formed the boundary between the two 
concessions. Plaintiffs’ complzint included a map showing the boundary 
of the concession, which map was allegedly attached to the two conces- 
sion agreements when they were approved by the British Foreign Office 
in accordance with treaty arrangements between the United Kingdom and 
the Trucial states. Occidental complained that when defendants learned 
that plaintiffs’ concession was potentially highly productive, they tried to 
interfere with plaintiffs’ exploitation of the concession by instigating an 
elaborate scheme of international intrigue which included inducing (1) 
Sharjah to claim a twelve-mils limit for its territorial sea, including the 
waters off Abu Musa, (2) the National Iranian Oil Co. to assert Iranian 
sovereignty over the island together with a twelve-mile limit, (3) the 
British Foreign Office to request plaintiffs to halt their drilling operations 
until these claims were settled. Plaintiffs charged, moreover, that pur- 
suant to defendants’ blandishments, “British ships and aircraft menaced 
plaintiffs’ personnel and equipment on the drilling site, and... [that] 
members of the Royal Navy forcibly boarded plaintiffs’ equipment” (ibid. 
10). Occidental contended further that, following British intimidation, 
the Ruler of Umm al Qaywayn ordered plaintiffs to stop drilling pending 
settlement of the dispute. Allegedly, defendants were seeking unhindered 
exploitation of plaintiffs’ concession after the United Kingdom had with- 
drawn from the area in 1971. 

On the same facts, Occidental filed a claim in a California State court 
for damages and injunctive relief for inducing breach of contract. They 
also filed an action for declaratory relief and damages in the United King- 
dom against the British Government on the charge of harassment by the 
British Navy. Clayco moved to dismiss the action in Federal court on 
grounds of lack of personal jurisdiction, improper venue, and defective 
service of process (Federal ules of Civil Procedure, Rules 12(b)(2), 
12(b)(3), 12(b)(5)). Buttes moved to dismiss on grounds of lack of 
subject matter jurisdiction, failure to state a claim upon which relief could 
be granted, and failure to join indispensable parties (ibid., Rules 12(b) (1), 
12(b)(6), 19). The District Court granted defendants’ motions. 

Judge Pregerson found that jurisdiction and venue were lacking as to 
Clayco, a Delaware corporation which was not doing business in the Cen- 
tral District of California, and gs to the president of Clayco. 

Buttes questioned jurisdiction in this case, first upon the ground that no 
“substantial anti-competitive effect on American commerce’” (Civil No. 
70-1397-HP, p. 12, quoted by court) had been shown as required by the 
Sherman Act. The court, however, took the view that plaintiffs’ business 
of extracting oil and importing it into the United States constituted “suffi- 
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cient effect” (ibid. 14) upon United States commerce to support the as- 
sertion of jurisdiction here. Its second challenge to the jurisdiction was 
that this was essentially a boundary dispute between the two Trucial 
states and that the court had no subject-matter jurisdiction over it. The 
court agreed: 


The determination of foreign states’ boundaries is certainly not a 
permissible function of this court. In our system, the questions of 
what are a countrys boundaries, or of what nation has sovereignty 
over a certain piece of territory, are not for the judiciary to decide; 
they are political questions, upon which the courts must be guided 
and bound by the pronouncements of the executive. . . . Authorita- 
tive judicial resolution of international boundary disputes is a func- 
tion not of domestic courts, but af international tribunals, acting upon 
the consent of the contestant states. (Ibid. 14-15.) 


Buttes next contended that the complaint failed because the plaintiffs 
had not joined Sharjah, Umm al Qaywayn, the United Kingdom, and Iran 
as indispensable parties to the action. Occidental responded that the four 
states were co-conspirators or joint tort-feasors whose joinder was not 
required in an antitrust action. The court found that while it could be 
argued that Sharjah could be properly joined (Federal Rules of Civil 
Procedure, Rule 19(a)(2) (ii), cited by court), the acquisition of juris- 
diction over this state was another matter. The issue was whether joinder 
of Sharjah and the other states was “indispensable” to this action. The 
court said: 


From among the facts enumerated in Rule 19(b) to aid the court 

in making this determination, “the shaping of relief’ would afford 
means to avert the dilemma posed by Sharjah’s contractual rights. 
For example, a constructive trust decree could be framed that left 
intact the share of the oil proceeds to which Sharjah was entitled un- 
der its concession. Under such an approach the prejudice to Sharjah 
(loss of oil rights) and to Buttes and Clayco {possible suit by Shar- 
jah) could be “lessened or avoided,” Rule 19(b). A comparable re- 
sult would obtain if the court refrained from awarding any equitable 
relief, but instead proceeded only with plaintif? claim for damages. 
. .. With these alternatives available, it becomes evident that Sharjah 
is 18) an “indispensable” party to this case. (Civil No. 70-1397-HP, 
p. 18. 
As for the other states, Iran and Umm al Qaywayn were ruled out because 
the present action was directed to settling title to the disputed area, and 
it had been established that the court could not decide this issue. The 
United Kingdom’s presence was not indispensable despite the fact that it 
exercised a “, . . supervisory power cver the international relations of the 
Trucial States, and that in this capacity it has acted to prevent plaintiffs 
from drilling for oil in the disputed area.” (Ibid. 19.) The court indi- 
cated that while the United Kingdom’s presence might be indispensable 
to the equity proceeding, this would not be true with respect to the 
plaintiffs request for monetary relief. 


Finally Buttes contended that the court lacked jurisdiction because of 
the nature of the alleged conspiracy. Two points were adduced here. 
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Arguing from Eastern R.R. Presidents Conference v. Noerr Motor Freight, 
Inc., 365 U.S. 127 (1961) (cited by court), defendants asserted that anti- 
trust jurisdiction does not extend to an agreement among two or more 
persons to ““attempt to persuade the legislature or the executive to take 
particular action with respect ta a law that would produce a restraint 
= or a monopoly.” (Ibid. at 136, quoted by court.) The court found no 

“direct authority” (Civil No. 70-1397-HP, p. 20) as to whether this doc- 
trine applied to an attempt to influence foreign governments to take such 
action. Judge Pregerson held: 


In sum, the interests asserted in this case are dissimilar to those 
that Noerr was concerned with safeguarding; therefore, the wholesale 
application of that exception to the Sherman Act appears inappro- 
priate. (Ibid. 21-22.) 


The court continued: “The act af state doctrine is the relevant and dis- 
positive principle on this motion to dismiss,” ( Ibid.) 

The court stated that American Banana Co. v. United Fruit Co., 160 
F.184 (S.D.N.Y.), afd. 166 F.251 (2d Cir., 1908), affd. 213 U.S. 347 
(1909) (cited by court) was particularly apposite to the present action. 
In that case the Court of Appeals, affirming the trial court's dismissal of 
the ccmplaint, said: 


Upon principle and authority, it follows that Costa Rica is entitled 
to immunity from any investigation of its sovereign acts by this court. 
The plaintiff, however, asserts that this immunity is only an im- 
munity from suit which has no bearing upon the defendant’s Ha- 
bility. But, as we have seen, the immunity is far broader than this. 
The validity of an act adopted by a sovereign state cannot be in- 
quired into at all—directly or collaterally—by the courts of another 
state. Relief must be sought in the courts of the former state or 
through diplomatic channels. (166 F.261 at 266, quoted by court; 
Civil No. 70-1397-HP, p. 23.) 


Judge Pregerson observed: 


The significance of the American Banana case has been somewhat 
obscured by virtue of the fact that Justice Holmes’s opinion expounds 
a> some length a restrictive view of Sherman Act jurisdiction, based 
upon the situs of primary conduct. This aspect of the opinion has 
been distinguished in subsequent internaticnal antitrust cases, e.g., 
United States v. Sisal Sales Corp., 274 U.S. 268, 276 (1927); Conti- 
nental Ore Co. v. Union Carbide & Carbon Corp., . . . 370 U.S. [690] 
ac 704-05 [1962]. But as those two cases intimate, and as other 
analyses clearly establish, the holding of American Banana that has 
endured is that the act of state doctrine bars a claim for antitrust 
injury flowing from foreign sovereign acts allegedly induced and 
procured by the defendant. This holding would appear directly to 
control the present case. (Civil No. 70-1397-HP, p. 24.) 


Plaintiffs attempted to show that the thrust of their complaint was to 
“deferdants’ conduct in ‘catalyzing’ those acts” (ibid.) of the foreign 
states, not to the acts per se. However, this argument failed because 
plaintiffs had referred to the states as “co-conspirators,” hence questioning 
their acts directly under the antitrust laws, and had described certain acts 
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of Sharjah as “violative of international law.” (Ibid. 25.) The act of 
state doctrine barred both points from consideration by an American court 
(Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 430-431 (1964); 
cited by court; 58 A.J.I.L. 779 (1964)). The court pointed out: 


There is, moreover, a further dimension to this case's implication of 
foreign acts of state. Because a private antitrust claim requires proof 
of damage resulting from forbidden conduct, e.g. Foster & Kleiser 
Co. v. Special Site Sign Co., 85 F.2d 742, 750-51 (9th Cir. 1936), 
cert, den., 299 U.S. 613 (1937); Winckler & Smith Citrus Products 
Co. v. Sunkist Growers, Inc., 346 F.2d 1012, 1014 & n. 1 (9th Cir.), 
cert. den., 382 U.S. 958 (1965), plaintiffs necessarily ask this court 
to “sit in judgment” upon the sovereign acts pleaded, whether or not 
the countries involved are considered co-conspirators. That is, to 
establish their claim as pleaded plaintiffs must prove, inter alia, that 
Sharjah issued a fraudulent territorial waters decree, and that Iran 
laid claim to the island of Abu Musa at the behest of the defendants. 
Plaintiffs say they stand ready to prove the former allegation by use 
of “internal documents.” But such inquiries by this court into the 
authenticity and motivation of the acts of foreign sovereigns would 
be the very sources of diplomatic friction and complication that the 
act of state doctrine aims to avert. See, Sabbatino, supra, 376 U.S. 
at 423-24, 431-33, (Civil No. 70-1397-HP, p. 25.) 


Plaintiffs contended that the act of state doctrine as asserted in Sabba- 
tino had been undermined by the “Sabbatino [Hickenlooper] Amendment” 
(22 U.S.C. §2370(e) (2), cited by court). Rejecting this argument, Judge 
Pregerson said: 


In any event, this exception is by its terms extremely narrow, and in 
all other cases the act of state doctrine remains the law of the land. 
The legislation has been strictly construed, and courts have continued 
to rely upon act of state in cases deemed not precisely fitting the 
statutory language. See French v. Banco Nacional de Cuba, 23 
N.Y.2d 46, 242 N.E.2d 704, 295 N.Y.S.2d 433 (1968) (no confiscation 
or taking, and no claim of right to property) [63 A.J.LL. 640 (1969) ]; 
F. Palicio y Compania, S.A. v. Brush, 256 F.Supp. 481 (S.D.N.Y. 1966), 
aff'd. 375 F.2d 1011 (2d Cir. 1967) (no violation of international law) 
[61 AJ.1.L. 601 (1967)]. Plaintiffs’ assertion that the Amendment 
in effect pulled the rug out from under the act of state doctrine in all 
cases is groundless. (Civil No. 70-1397-HP, pp. 27-28.) 


Occidental then sought to show that the interference with their con- 
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cession constituted “‘in effect an attempted confiscation, without com- | 
pensation, of plaintiffs’ vested property rights in the oil and gas to which 
they were entitled . . . in violation of international law?” (Quoted by 
court from complaint, ibid. 28.) The court said: 


This pleading is insufficient to invoke the Sabbatino Amendment for 
several reasons. In the first place, the charge of an attempted con- 
fiscation, invalid under international law, has not been directed against 
the other acts of state—by Sharjah and also by Iran, Umm al Qay- 
wayn, and Great Britain—adjudication of which would form an in- 
tegral part of plaintiffs’ case. Moreover, the portion of the complaint 
here in issue does not itself fall within the Sabbatino Amendment’s 
ambit, for the simple reason that the complaint refers to an “at- 
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tempted confiscation,” wuereas the statute applies only to a “confisca- 
tion or other taking.” It is clear from a reading of the complaint as 
a whole that the conduct of Sharjah did not amount to an effective 
confiscation; rather, plaintiffs were allegedly deprived of the enjoy- 
ment of their concession only by the cooperative effect of a number 
of acts of state, of which Sharjah’s claims were not the most efficacious. 
This is not a situation at which the Sabbatino Amendment was aimed. 
(Ibid. 28-29.) 


A further attack against the act of state doctrine was advanced by Oc- 
cidental with the argument that Sharjah and Umm al Qaywayn were not 
“states” within the meaning of that doctrine because the United Kingdom 
had ultimate control over ther foreign affairs. Judge Pregerson said: 


Under the holding of the Zeiss case [Carl Zeiss Stiftung v. V.E.B. 
Carl Zeiss, Jena, 293 F.Supp. 892 (S.D.N.Y., 1968), 63 AJ.LL. 636 
(1969); affd. 433 F.2d 686 (2d Cir., 1970), 65 A.J.I.L. 611 (1971)] 
and the authority on which it relied, the application of act of state 
to the Trucial States would appear to follow a fortiori. Previously 
recognized as independent sovereigns by Britain, the Trucial States 
acceded supervision over their foreign relations to the latter only by 
a series of treaties. H. Albaharna, The Legal Status of the Arabian 
Gulf States 70-74 (1968). While the precise international status of 
these sheikdoms is at present unique and difficult to characterize, see 
id. ch. 8, their degree of international personality is obviously greater 
than that, say, of Wuerttemberg. Bearing in mind especially the 
foreign affairs roots of tae act of state doctrine, the court concludes 
that the doctrine applies to Sharjah and Umm al Qaywayn. (Civil 
No, 70-1397-HP, p. 29. ) 


Plaintiffs’ final attack on tke act of state doctrine was addressed to the 
conduct of the Ruler of Shazjah which they said “was motivated by ‘his 
own personal gain and bereft?” (Quoted by court from complaint, 
ibid. 30.) The court observed: 


Jimenez v. Aristeguieta, 311 F.2d 547 (5th Cir. 1962), relied on by 
plaintiffs, holds only that crimes committed by a chief of state out- 
side or in violation of his official authority are not acts of state. Id., 
at 557-58, Contrariwise, the complaint clearly indicates that the 
Ruler of Sharjah acted at all times in his official capacity and on 
behalf of his state. In these circumstances, as the Jiminez [sic] case 
itself holds, the act of state doctrine applies. Id. at 557. (Civil 
No. 70-1397-HP, p. 30. ) 


War—Trading with the Enemy Act—recovery of property vested by 
Alien Property Custodian—conspiracy to cloak enemy ownership 
and control of United States corporation 


Bonnar v. Untrep States. 438 F.2d 540. 
U. S. Court of Claims, February 19, 1971. 


Plaintiffs, former stockholders or successors in interest to former stock- 
holders of the General Dyestuff Corp. of New York (GDC), sought to 
recover $22,227,483.15 in stcck which had been vested in 1942 by the 
Alien Property Custodian pursuant to the Trading With the Enemy Act 
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(50 U.S.C. App. §1 ff. (1964)). The Alien Property Custodian also vested 
title in the stock of General Aniline & Film Corp. (GAF) in 1942. GDC 
and GAF were merged by the Attorney General following an exchange 
of stock in 1954. The GAF common stock was sold in March, 1965, by 
the Attorney General for $329,000,000. Plaintiffs sued for their portion 
of these proceeds with interest frorn the date of sale. The protracted 
nature of this litigation was attributable to various difficulties, including 
the need to revise Congressional legislation designed to enable plain- 
tiffs to sue after settlement and releases in related suits in 1945 and 1951, 
folowing th Supreme Court’s decision in Glidden Co. v. Zdanok, 370 
U.S. 530 (1962) (footnote by court; other footnotes by court omitted), 
and the death in 1966 of the Trial Commissioner assigned to the case. 

The Court of Claims accepted with some modification the findings of 
fact of the Trial Commissioner appointed in 1966. There was no question 
that the Alien Property Custodian had the power to vest GDC’s stock 
subject to the rule of 50 U.S.C.App. §9(a) to the effect that “adequate 
provision” must be made for returning property seized by mistake. In 
suing under §9(a), plaintiffs had the burden of proof as to whether they 
and the vested property had no “enemy taint” at the time of seizure. 
Defendant argued that plaintiffs had not sustained the burden of showing 
that they had not conspired to cloak ownership and control of GDC by 
I.G. Farbenindustrie, A.G. (Farben), a German cartel, up to the time 
of vesting. The court held that plaintiffs were entitled to recover be- 
cause their “. . . proof meets both tests of bona fide ownership and non- 
enemy status.” (438 F.2d 540, 543.) 

In a lengthy examination of the history of relations between GDC and 
Farben, Judge Durfee found that GDC had exclusive rights to import 
Farben dyestuffs from 1926 through 1940, and that GDC was an Ameri- 
can corporation and not an American branch of Farben. The record 
showed that in the face of the outbreak of the war in 1939 and prospec- 
tive seizure of their foreign holdings, Farben had divested themselves of 
direct and indirect interests in certain foreign properties, including GDC, 
by placing them in the “hands of ‘completely independent’ but neverthe- 
less ‘trusted friends” (ibid. 548), wao were relied upon to operate the 
properties independently of Farben’s foreign competitors. This relation- 
ship was known as vertrauensmann. Defendant interpreted vertrauens- 
mann as “agent” or “trustee,” i.e. a relationship involving a commitment to 
return control of the property to Farben after the war. This argument 
relied upon Feller v. McGrath, 106 F.Supp. 147 (W.D.Pa., 1952), afd. 
sub nom. Feller v. Brownell, 201 F.2d 670 (3d Cir.), cert. denied, 346 
U.S. 831 (1953) (cited by court) as illustrative of the type of conceal- 
ment of beneficial ownership of stock which allegedly existed between 
Farben and GDC. Judge Durfee was “... unable to isolate even a scin- 
tilla of evidence in the instant case from which a similar inference . . . 
[could] be drawn” (438 F.2d 540, 564), and concluded that no such 
conspiracy had been proved against GDC. 

Defendant also attempted to show that plaintiffs were affected by 
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“enemy taint,” which both parties agreed would bar recovery if proved. 
The doctrine was developed by the Supreme Court in Uebersee Finanz- 
Korp. v. McGrath, 343 U.S. 205 (1952) and defined as “. . . direct and 
indirect control and domination by an enemy national.” (Ibid. 212, quoted 
by court, 438 F.2d 540, 569.) It was clear, however, in the opinion of 
the court, that E. K. Haltach, majority stockholder of GDC, was not 
an enemy agent nor had he conspired with the enemy. 

The court denied plaintif’? demand for interest on the amount realized 
from the sale of their shares in 1965, on the ground that such recovery 
was not specifically authorized under 50 U.S.C. App. §7(c), as inter- 
preted in Gmo. Niehaus ¢ Co. v. United States, 373 F.2d 944, 961-962 
(Ct.C1.1967) (61 A.J.LL. 1061 (1967)). In determining the amounts to 
which plaintiffs were entitled, the court offset against the new judgments 
amounts received in previous settlements. 

Judge Skelton, in a dissenting opinion in which he was joined by Judge 
Nichols, said: 


This case is a classic example of a German cloaking operation. It 
is characterized by long years of careful planning, extraordinary fore- 
sight, devotion to detail, and the complete cooperation of those who 
participated in the plan. (438 F.2d 540, 576.) 


Admittedly, plaintiffs could recover on the ground that they were not 
enemy agents. On the other hand, their recovery was barred, in his 
opinion, by their failure to prove that they were the beneficial owners 
of GDC. 


War—existence of state of—twar exclusionary provision of life in- 
surance policy—the conflict in Viet-Nam 


HAMMOND V. NATIONAL Lire & Accipent Insurance Co. 243 So.2d 
902. 

Court of Appeal, Louisiana, 3rd Cir., Jan. 15, 1971. Rehearing denied, 
Feb. 24, 1971. 


Plaintiff sued to recover double indemnity benefits of $3000 on two 
life insurance policies of which he was the beneficiary for his son, a 
lieutenant in the United Stetes Naval Reserve who was killed in a fire on 
the aircraft carrier Oriskany in the Gulf of Tonkin. The Oriskany was 
part of the United States nailitary forces assigned to Viet-Nam; however, 
the fire and the subsequen- death of the insured could not be ascribed 
to combat action. Defendant paid the face values of the policies but 
objected to paying double indemnity benefits because each policy con- 
tained a war exclusionary provision, The trial court held that these pro- 
visions barred the payment of double indemnity. On appeal, plaintiff 
argued that, as war had not been formally declared against North Viet- 
Nam, defendant could not invoke the war exclusionary provisions of the 
policies. The Court of Appeal reversed the lower court’s decision. 

Judge Savoy observed that the expression, “in time of war,’ which ap- 
peared in the clauses at issue had not been expressly examined in Louisi- 
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ana jurisprudence. He pointed out that two cases dealing with the same 
matter emerging from the hostilities in Korea had produced opposite re- 
sults. In Beley v. Pennsylvania Mutual Life Insurance Co., 373 Pa. 231, 
95 At.2d 202 (1953) (cited by court), the court found for the insured 
on the ground that there had been no declaration of war by Congress. 
But in Stanbery v. Aetna Life Insurance Co., 26 N.J.Super. 498, 98 At.2d 
184 (1953) (cited by court), a case involving the death of the insured 
in line of duty, the court defined “war” in a non-technical sense and 
denied recovery. 

In the instant case, Judge Savoy tock the view that despite the fact that 
“the exclusionary clauses in the policies were ambiguous,” nonetheless, 
the insured “was not enrolled in military, naval or associated service ‘in 
time of war’ as stated in... [these] exclusionary provisions,” so that the 
beneficiary could properly recover double indemnity benefits. (243 So.2d 
902 at 904.) 


Maritime boundary—delimitation of seaward boundary of State of 
Louisiana—determination of States seaward boundary for purpose 
of validating oil drilling lease—Convention on the Territorial Sea 
and Contiguous Zone, 1958 


Texaco, Inc. v. Hicxen. 437 F.2d 636. 
U. S. Court of Appeals, District of Columbia Circuit, Aug. 19, 1970. 


Plaintiff sought a mandamus-type crder to compel the Secretary of the 
Interior to issue a permit to enable plaintiff to drill for oil off the Louisiana 
coast. In 1936 Louisiana had granted plaintiff's predecessors in interest 
a lease covering submerged lands off certain parts of the coast. At this 
time Louisiana claimed a seaward boundary of three marine leagues. In 
1950, the Supreme Court applied the rule of United States v. California 
(332 U.S. 19 (1947), [42 A.J.L.L. 209 (1948)], cited by court) to Louisiana, 
whereby the United States assumed title to submerged lands lying beyond 
the ordinary low water mark (United States v. Louisiana, 339 U.S. 699 
(1950), cited by court), Objections from the coastal States led Congress 
in 1953 to enact the Submerged Lands Act (43 U.S.C. §1301 ff; [48 
AJ..LL. Supp. 104 (1954)]; footnote by court; other footnotes renum- 
bered or omitted) and the Outer Continental Shelf Lands Act (43 U.S.C. 
§1331 fE; [48 A.J.LL. Supp. 110 (1954)]; footnote by court). According 
to the former Act, the Gulf Coast States were given the right to prove 
their historic claim to seaward limits up to three marine leagues, while 
the latter Act provided that the Federal Government had jurisdiction over 
submerged lands on the continental shelf beyond the States’ seaward 
limits, including jurisdiction to issue mineral leases. Section 6 of the 
Outer Continental Shelf Lands Act (43 U.S.C. §1335, cited by court) 
affirmed any previous mineral leaseholds, subject to certain requirements 
in §6(a), including the requirement that 


(2) such lease was issued prior to December 21, 1948, and would 
have been on June 5, 1950, in force and effect in accordance with its 
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terms and provisions and the law of the State issuing it had the 
State had the authority to issue such lease. (437 F.2d 636, 639, 
quoted by court. ) 


Upen application of a leaseholder, the Secretary of the Interior was au- 
thorized to determine whether the State-issued lease met these require- 
ments. Plaintiffs application in 1953 was rejected on the ground that 
the lease did not cover submerged Jand on the Outer Continental Shelf. 
On appeal to the Solicitor of the Department, plaintiff argued that its 
lease comprehended land twenty-seven miles seaward. In 1958 the 
Solicitor ruled that plaintiffs lease was valid for submerged land extend- 
ing three marine leagues seaward from the coast. In United States v. 
States of Louisiana, Texas et al. (363 U.S. 1 (1960) [54 A.J.L.L. 895 
(1960)], cited by the court), the Supreme Court ruled that Louisiana was 
entitled to a seaward boundary of only three marine miles. However, in 
United States v. California {381 U.S. 139 (1965), [59 A.J.LL. 930 (1965) ], 
cited by court), the Supreme Court accepted the definition of inland wa- 
ters provided in the 1958 Convention on the Territorial Sea and Contigu- 
ous Zone (15 U.S. Treaties 1606; 516 U.N. Treaty Series 205), taking the 
“salient points” line as the basis for delimiting the coastline where the 
Submerged Lands Act was at issue. Following this decision, Louisiana 
was granted title to submerged lands within three miles of the salient 
points line (United States v. Louisiana, 382 U.S. 288 (1965), cited by 
court). 

Plaintiff applied for a permit in 1966 to drill for oil within three leagues 
from the salient points line but more than three leagues from the shore- 
line. In 1968, the Department of the Interior ruled that the seaward 
boundary of the lease was not nine miles from the coastline as defined in 
the Submerged Lands Act but rather nine miles from the Chapman line, 
“a line which, with respect to the lease here in issue, runs along the 
shoreline of Louisiana. The parties agree that the proposed well is more 
than 9 miles from this line.” (437 F.2d 636, 640.) Plaintiff then brought 
this action to set aside the Department’s ruling and to compel the issu- 
ance of the drilling permit. The District Court found for plaintiff. On 
appeal, the Court of Appeals held that 


we think that while Texaco is entitled to a judgment invalidating the 
1968 Solicitor decision, the proper consequence of that judgment is 
a remand to the Department of the Interior for a de novo decision 
as to the appropriate baseline. (Ibid. 641.) 


The District Court’s order to the Department to issue a drilling permit 
was reversed. 
Circuit Judge Leventhal stated that 


The fact that the parties intended to define the boundary of Louisiana 
in terms of a three-league line and that Louisiana could in good faith 
claim such a boundary establishes that for the purpose of meeting the 
requirements of §6(a) the lease covers land on the Outer Continental 
Shelf, and the lessee is entitled to continue to maintain it as a Fed- 
eral lease. Moreover, we find the Solicitor’s reading of the Act to be 
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a reasonable one and we therefore see no basis for concluding that 
the Secretary lacked authority to interpret Lease No. 340 as one made 
in reference to a good faith boundary of three leagues and to continue 
it as so interpreted. (Ibid. 643.) 


With regard to the Department’s invocation of the Chapman line, the 
court said: 


However, we can find no indication that the Department ever con- 
sidered in 1958 whether the Chapman line did or did not reflect the 
baseline intended by Texaco and Louisiana in 1936. Nor can we see 
that the Department considered whether the Chapman line is the 
only baseline which Louisiana could use in good faith. There were 
no findings on these points in 1958, and the Secretary is not now en- 
titled to treat these matters as settled by the 1958 proceedings. The 
1958 decision was a significant contribution and clarification of the 
rights of the parties in its decision of the points that were at issue. 
It is not to be stretched beyond its fair intendment by projecting into 
it rulings or determinations on points that were not being presented 
for resolution. (Ibid.) 


On the other hand, the court rejected plaintiffs claim that the 1958 de- 
partmental opinion established the coastline, as defined in §2(c) of the 
Submerged Lands Act, as the baseline of the lease, pointing out that 
§2(c) only applied to the State’s legal three-mile boundary, whereas a 
claim to a three-league limit must rest upon an historic baseline (citing 
United States v. Louisiana, 389 U.S. 155 (1968) [62 A.J.L.L. 970 (1968)]). 
Plaintiffs reading of the Solicitor’s continuation decision appeared faulty. 
Judge Leventhal said: 


It appears rather clearly that the Solicitor’s reference to the definition 
of coast line in the Submerged Lands Act was in the context of de- 
fining the area as to which a continuation application would be enter- 
tained, ice. that area within which a good faith historical State 
boundary might lie. On the other hand, when the Solicitor says 
Louisiana “appears clearly to have assumed a three-league boundary” 
and “never contemplated that the area covered by these instruments 
was less than three-leagues from the coastline” he must necessarily 
mean the “coast line” used by Louisiana in 1936 as the baseline for 
its three-league claim. There is no indication that the Solicitor 
found it necessary or sought to determine what that baseline was. 
(Ibid. 644-645. ) 


The 1958 continuation decision did not determine “. . . once and for all 
the precise coverage of . . . [plaintifs] validated lease.” (Ibid. 645.) 
Moreover, the impact of the subsequent decisions in United States v. 
California (381 U.S. 139 (1965), cited by court: and United States v. 
Louisiana (389 U.S. 155 (1968), cited by court) had to be considered. 
Judge Leventhal concluded: 


We think the 1958 decision too uncertain, and the impact of later 
case law developments both too far reaching and too ambiguous, to 
warrant the conclusion that the Solicitor’s decision wrought a final 
and definitive resolution on a point which was not put before him. 
(Ibid. 646.) 
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Jurisdiction—NATO Status of Forces Agreement, 1951—court-martial 
held abroad—non-service-connected offense 


BELL v. Crane. 437 F.2d 200. 
U. S. Court of Appeals, 4th Cir., February 5, 1971. 


A habeas corpus proceeding was brought by petitioner, formerly an en- 
listed man in the United States Army stationed in Germany, now held in 
a Federal reformatory upon his conviction by general court-martial of 
the crime of rape against a German national. Petitioner, relying upon 
O'Callahan v. Parker, 395 U.S. 258 (1969), argued that the court-martial 
lacked jurisdiction over a non-service-connected offense and that he 
should have been tried subject to the usual Constitutional safeguards pro- 
vided in United States civil courts. It was shown that the German au- 
thorities had waived jurisdiction over petitioner in accordance with the 
provisions of Article VII o? the NATO Status of Forces Agreement of 
1951 (4 U.S. Treaties 1792; 199 U.N. Treaty Series of 67; 48 A.J.ILL. Supp. 
83 (1954)). The District Gourt dismissed the petition (308 F.Supp. 384, 
cited by court). On appea., the Court of Appeals affirmed this decision. 

Circuit Judge Bryan observed that O’Callahan v. Parker was not rele- 
vant to the present case, as it concerned an offense committed in Hawaii, 
within United States territory where United States civil courts were func- 
tioning. Petitioner was subject to the provisions of the Uniform Code 
of Military Justice (10 U.S.C. §§801, 802(11), 817(a), 920, cited by 
court). Court-martial jurisdiction was exercised over him in Germany 
subject to the terms of the Status of Forces Agreement, and this jurisdic- 
tion was not controlled by the terms of 18 U.S.C. §3238, which provides: 


The trial of all offenses begun or committed upon the high seas, or 
elsewhere out of the jurisdiction of any particular State or district, 
shall be in the district in which the offender, or any one of two or 
more joint offenders, is arrested or is first brought; but if such offender 
or offenders are not so arrested or brought into any district, an in- 
dictment or informatior may be filed in the district of the last known 
residence of the offender or of any one of two or more joint offenders, 
or if no such residence is known the indictment or information may 
be filed in the District sf Columbia. (Quoted by court; emphasis by 
court. 437 F.2d 200 at 203.) 


Judge Bryan said: 


This statute does not clothe the serviceman with any vested privi- 
lege. In our view, Article VII of the Agreement, providing court- 
martial trial for offenses committed abroad, is not incompatible with 
the statute. The treaty-mak:ng authority evidently designed Article 
VII to meet the special exigencies of a foreign occupation. This was 
its right. To read Arzicle VII otherwise would disrupt the whole 
pattern of the treaty. This part of the Agreement is impliedly an 
assurance to the “receiving State” that those servicemen of the “send- 
ing State” who break the formers laws should be tried immediately. 
Expedition would be defeated if the offender could not be punished 
by the American militery authorities in Germany. This prohibition 
might well discourage the referral of the accused to the “sending 
State’, and substitute a trial in the “receiving State”, as the latter 
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may insist upon under the Agreement. Such a result would destroy 
the comity evinced by the signatories. We believe the treaty author- 
ized, and the statute permitted, the court-martial of Bell. (Ibid.) 


Warsaw Convention—limitation cf carriers liability—effect of statute 
of limitations upon carrier’s liability 


MOLITCH V. IRISH INTERNATIONAL AIRLINES. 436 F.2d 42. 
U. S. Court of Appeals, 2nd Cir., December 29, 1970. 


Plaintiff sued Irish International Airlines for $125,000 in damages for 
injuries which she allegedly sustained in a fall down the exit ramp of 
defendant's aircraft at John F. Kennedy International Airport. Plaintiff 
was traveling on a charter flight. The accident occurred on May 8, 1966; 
suit was filed on January 30, 1969. Defendant moved for summary judg- 
ment on the ground that plaintiffs suit was barred by Article 29(1) of 
the Convention for the Unification of Certain Rules Relating to Interna- 
tional Transportation by Air (Warsaw Conventicn) (49 Stat. 3000; 137 
League of Nations Treaty Series 11), which established a two-year statute 
of limitations on the commencement of actions against carriers. The 
District Court denied defendant’s motion, holding that the statute of 
limitations did not bar plaintiffs action because the passenger ticket did 
not contain adequate notice of this provision of the convention. The 
Court of Appeals reversed the lower court’s decision and ordered that sum- 
mary judgment be entered for the defendant. 

There were two questions before the Court of Appeals: plaintiffs con- 
tention that the Warsaw Convention did not apply to international charter 
flights and defendant’s contention that notice about the limitation placed 
upon carriers liability under Article 3(2) of the Convention by the terms 
of Article 29(1) did not have to be supplied to passengers. As to the 
first question, Circuit Judge Hays accepted the District Court’s finding 
that the Warsaw Convention applies to international charter flights (cit- 
ing Block v. Compagnie Nationale Air France, 386 F.2d 323 (5th Cir., 
1967), cert. denied, 392 U.S. 905 (1968); 62 A.J.ILL. 778 (1968)). The 
court did not agree that the carrier’s liability had been engaged by its 
failure to include the statute of limitations in the passenger ticket. Judge 
Hays said: 


The pertinent part of Article 3(2) of the Convention reads as follows: 


“ œ © if the carrier accepts a passenger without a passenger ticket 
having been delivered he shall not be entitled to avail himself of 
those provisions of this convention which exclude or limit his 
liability.” 
This court has interpreted this requirement to mean that not only 
must a passenger ticket be delivered, but the ticket must inform the 
passenger of limitations of liability contained in the Convention, Lisi 
v. Alitalia-Linee Aeree Italiane, S. p. A., 370 F.2d 508 (2d Cir. 1966), 
affirmed 390 U.S. 455, 88 S.Ct. 1193, 20 L.Ed.2d 27 (1968), [61 
A.J.LL. 812 (1967)] by an equally divided court. The ticket issued 
to plaintiff in the instant case did not notify plaintiff of the two-year 
limitation. It is our view, however, that Article 29(1) is not a pro- 
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vision which “exclude[s] or limit[s] liability” within the meaning of 
Article 3(2). The Lisi case held only that Articles 20 and 22, which 
peovide for limitations of the amount of damages recoverable against 
an airline under the Convention, are provisions excluding or limiting 
liability under Article 3(2). Id. at 511 and n. 4. An extension of 
Lisi to cover Article 29(1) would be unwarranted. Its reasoning is 
not applicable to the instant situation. In Lisi the court said that its 
holding would give the passenger “the opportunity to purchase addi- 
tional flight insurance or to take such other steps for his self-protection 
a; he sees fit.” 370 F.2d at 513. Notification of a two-year limit on 
bringing an action would have no such effect. A prospective passenger 
is unlikely to care about the length of the statute of limitations and it 
is difficult to conceive 3f any protective measures that he might take 
prior to boarding the plane were he notified of the limitation. Ex- 
tension of the requirement of notice to the statute of limitations would 
be both meaningless ard unjustified. (436 F.2d 42 at 44. Footnotes 
by court omitted. ) 


Aliens—refugee status—application for visa under Section 203(a)(7), 
Immigration and Nationality Act, 1952, as amended—“not firmly re- 
settled” test 


Bosenserc v. Yee Caren Woc. 402 U.S. 49. 
United States Supreme Uourt, April 21, 1971. 


Respondent, a native of mainland China, fled to Hong Kong in 1953. 
He made trips to the United States in 1959 and 1960, remaining there- 
after in this country while maintaining a business in Hong Kong. His 
wife and son joined him here in 1965 on temporary visitors’ permits. In 
1966 deportation proceedinzs were commenced against the three on the 
ground of overstaying their permits. Respondent then applied for a visa 
as an alien who had fled a Communist country because of “. . . persecution 
or fezr of persecution on account of race, religion, or political opinion,” 
and who had been in the United States for two years prior to this applica- 
tion (§203(a)(7), Immigrazion and Nationality Act of 1952 as amended; 
8 U.S.C. §1153(a)(7)).+  Respondent’s application was denied by the 
Distrizt Director of the Immigration and Naturalization Service on the 
ground that “‘the applicant’s presence in the United States .. . was not 


1 See. 203(a)(7) provides in relevan: parts: “Conditional entries shall next be made 
availaKle by the Attorney General, pursuant to such regulations as he may prescribe 
and ir a number not to exceed 6 per centum of the number specified in section 
201 (a` (ii) [170,000], to aliens who satisfy an Immigration and Naturalization Service 
officer at an examination in any non-Communist or non-Communist-dominated country, 
(A) that (i) because of persecution or fear of persecution on account of race, re- 
ligion, or political opinion they have fled (i) from any Communist or Communist- 
dominzted country or area .. and (ii) are unable or unwilling to return to such 
countr? or area on account of race, religion, or political opinion, and (iii) are not 
nationels of the countries or gceas in which their application for conditional entry 
is mace; ... . Provided, That immigrant visas in a number not exceeding one-half 
the number specified in this paragraph may be made available, in lieu of conditional 
entries of a like number, to such aliens who have been continuously physically present 
in the United States for a period of at least two years prior to application for ad- 
justmeat of status.” 
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and is not now a physical presence which was a consequence of his flight 
in search of refuge from the Chinese mainland?” (402 U.S. 49 at 
öl, quoted by Court; emphasis by Court.) The Regional Commissioner 
affirmed this decision, finding that respondent no longer qualified as a 
refugee because he had resettled in Hong Kong. The United States 
District Court for the Southern District of California reversed the Serv- 
ices decision, holding that respondent had not firmly resettled in Hong 
Kong, but did not consider the question of whether such resettlement 
would be a bar to respondent’s application (295 F.Supp. 1370 (1968), 
footnote by Court; other footnotes by Court omitted). On appeal by 
the Service, the Court of Appeals for the Ninth Circuit affirmed the lower 
court's decision on the following reasoning: 


Whether appellee was firmly resettled in Hong Kong is not, then, 
relevant. What is relevant is that he is not a national of Hong Kong 
(or the United Kingdom); that he is a national of no country but 
Communist China and as a refugee from that country remains state- 
ett a U.S. 49 at 52, quoted by Court from 419 F.2d 252 at 254 

69 


The Court of Appeals for the Second Circuit, however, in a similar case 
decided the following year took the opposite position? The Supreme 
Court granted certiorari in the instant case in order to resolve the conflict 
between the two circuits. The Court reversed the judgment below and iam 
remanded the case to the Ninth Circuit. pe ME 
Mr. Justice Black observed that the case turned first on the Immigra- ` . 
- tion and Naturalization Service's policy of denying relief under §203( a) (7) 
to persons who were shown to have “firmly resettled” themselves in ån- 
other country after fleeing a Communist state and before applying: oa F 
conditional entry into the United States. This language appeared first ~? 
in the Displaced Persons Act of 1948 (§2(c)(1), 62 Stat. 1009) and re- 
appeared in the Refugee Relief Act of 1953 (§2(a), 67 Stat. 400). It 
was not used in the extension of the Refugee Relief Act (71 Stat. 639), 
nor in the Fair Share Act of 1960 (74 Stat. 504). The Court of Appeals 
for the Ninth Circuit took the view that the apparent abandonment of 
“not firmly resettled” in the post-1953 legislation terminated this test as 
a basis for the determination of a refugee’s eligibility for relief under 
such legislation. The second point at issue was the requirement that 
applicants not be “nationals of the countries or areas in which their 
application for conditional entry is made.” (§203(a)(7)(A) (iii); 8 U.S.C. 
§1153(a)(7)(A)(iii).) The Ninth Circuit had apparently taken the 
position that this provision had been substituted by Congress for the “not 
firmly resettled” test. Adopting the reasoning of the Second Circuit as 
to this issue, Justice Black stated that: 





we find no congressional intent to depart from the established con- 
cept of “firm resettlement” and we do not give the “not nationals” 
requirement of §203(a)(7)(A) (iii) as broad a construction as did 
the court below. 


2 Shen v. Esperdy, 428 F.2d 293 (1970) (cited by Court). 
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While Congress did not carry the words “firmly resettled” over into 
the 1957, 1960, and 1965 Acts from the earlier legislation, Congress 
did introduce a new requirement into the 1957 Act—the requirement 
of “fight”. The 1957 Act, as well as the present law, speaks of per- 
sons who have “fled” to avoid persecution. Both the terms “firml 
resettled” and “fled” are closely related to the central theme of all 
23 years of refugee legislation—the creation of a haven for the world’s 
homeless people. This theme is clearly underlined by the very 
titles of the Acts over the years from the Displaced Persons Act in 
1948 through the Refuzee Relief Act and the Fair Share Refugee Act 
of 1960. Respondent's reliance on the Fair Share Refugee Act of 1960 
to show that Congress abandoned the “firmly resettled” concept is par- 
ticularly misplaced be2ause Congress envisioned that legislation not 
only as the means through which this country would fulfill its obliga- 
tions to refugees, but as an incentive to other nations to do likewise. 
Far from encouraging -esettled refugees to leave one secure haven for 
another, the Act established United States quotas as a percentage— 
25%—of the refugees absorbed by all other cooperating nations. The 
Fair Share Refugee Act, like its successor and predecessors, was en- 
acted to help alleviate zhe suifering of homeless persons and the politi- 
cal instability associated with their plight. It was never intended to 
open the United States to refugees who had found shelter in another 
nation and had begun to build new lives. Nor could Congress have 
intended to make reftgees in flight from persecution compete with 
all of the world’s resettled refugees for the 10,200 entries and per- 
mits afforded each year under §203(a)(7). Such an interpretation 
would subvert the lo=ty goals embodied in the whole pattern of 
our refugee legislation. 

In short, we hold tkat the “resettlement” concept is not irrelevant. 
It is one of the factcrs which the Immigration and Naturalization 
Service must take into account to determine whether a refugee seeks 
asylum in this country as a consequence of his flight to avoid persecu- 
tion. The District Director applied the correct legal standard when 
he determined that §203(a)(7) requires that “physical presence in 
the United States [be] a consequence of an alien’s flight in search 
of refuge,” and furth=r that “the physical presence must be one 
which is reasonably proximate to the flight and not one following 
a flight remote in point of time or intervening residence in a third 
country reasonably constituting a termination of the original flight 
in search of refuge.” (402 U.S, 49, 54-57. Emphasis by Court.) 


The Court pointed out that in any event respondent did not qualify 
under §203(a)(7)(A) (iii) because he was not applying for conditional 
entry. As the Ninth Circuit had not addressed itself to the District 
Court’s holding that respondent had not been firmly resettled in Hong 
Kong, the Supreme Court ordered the case remanded for further pro- 
ceedings. 

In a dissenting opinion, Mr. Justice Stewart, who was joined by Jus- 
tices Douglas, Brennan, anc Marshall, stated inter alia: 


In the face of the unambiguous language of §203(a)(7) and this 
clear legislative history, the Court today holds that a requirement of 
firm resettlement may properly be read back into the statute so as 
not to subvert what it conisders to be the “central theme” of refugee 
legislation—“the creation of a haven for the world’s homeless people.” 
I have no doubt tha- in enacting refugee legislation Congress in- 
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tended to provide a haven for the homeless. But the Court offers 
no reason to believe that Congress did not also intend to help those 
others who have fled their homeland because of oppression, have 
found a temporary refuge elsewhere, and now desire to emigrate to 
the United States. Congress may well have concluded that such 
people should be preferred to immigrants who have not suffered 
such hardship. The clear language of §203(a)(7) demonstrates to 
me that this was exactly what Congress intended to accomplish. 
(402 U.S. 49 at 60.) 


Aliens—entry under special conditions—waiver of two-year foreign 
residence requirement—plea of exceptional hardship 


SILVERMAN vV. Rocers. 437 F.2d 102. 
U. S. Court of Appeals, Ist Cir., December 30, 1970. 


Plaintiff, a Turkish national, came to the United States in 1964 as an 
exchange visitor under the auspices of the Agency for International De- 
‘velopment (AID) for the purpose of studying psychiatric nursing (8 
U.S.C. §101(a)(15)(J)). It was understood that she would return to 
Turkey, where a position in a school of nursing awaited her, and that 
she was under bond to serve for ten years in Turkey upon completion 
of her studies. After several extensions of her visa, she finished her 
training. Upon the expiration of the last extension, she married an Ameri- 
can national. She then applied to the Immigration and Naturalization 
Service for a waiver of the statutory requirement that she leave the 
United States and remain in her place of residence abroad for two years 
before requesting admission as an immigrant. (8 U.S.C. §1182(e)), on 
the ground that her departure would be a hardship for her husband, who 
suffered from ill health. Over the objection of AID, the Immigration and 
Naturalization Service recommended that a waiver be granted. The 
Secretary of State recommended denial of a waiver, and plaintiff was so 
notified by the Service. In the present action, husband and wife sought 
to enjoin the deportation proceedings against the wife. They argued that, 
where a waiver is sought in a hardship case, only the Service is authorized 
to decide the matter. In the alternative, they argued that deportation 
of the wife would deprive both parties of their rights under the Fifth 
Amendment. Defendants moved for dismissal of the complaint or, in 
the alternative, for summary judgment. The District Court held for plain- 
tiffs. On appeal, the Court of Appeals reversed this decision and re- 
manded the case with directions to dismiss the complaint. 

The principal issue was the interpretation of the statutory provision 
for waiver of the foreign residence requirement. The relevant part of 
8 U.S.C. §1182(e) provides: ; 


That upon the favorable recommendation of the Secretary of State, 
pursuant to the request of an interested United States Government 
agency, or of the Commissioner of Immigration and Naturalization 
aiter he has determined that departure from the United States would 
impose exceptional hardship upon the alien’s spouse or child (if such 
spouse or child is a citizen of the United States or a lawfully resident 
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alien), the Attorney General may waive the requirement of such 
two-year foreign residence abroad in the case of any alien whose 
admission to the United States is found by the Attorney General to 
be in the public interest. ... 


The District Court considered that this provision presented a choice of 
opinions by the Secretary of State and the Immigration and Naturaliza- 
tion Service; the court chose the one more favorable to plaintiffs. An 
examination of the legislative history of this provision, however, led Cir- 
cuit Judge McEntee to state: 


We conclude, therefore, that the intent of both the House and 
Senate versions of the 1961 proviso now in 8 U.S.C. §1182(e) (1964), 
supra, was the same, namely, to include the Secretary of State in the 
hardship waiver proccess. Indeed, it would have been illogical to 
reduce the number of agencies wielding a veto, given the expressed 
purpose of Subcommittee No. 1 [House Committee on the Judiciary] 
to grant fewer hardship waivers. (437 F.2d 102 at 107. Emphasis 
by court. ) 


The court saw no merit in plaintiffs attempt to argue deprivation of 
their Constitutional rights in view of Congress’ power to control the ad- 
mission, departure, and status of aliens in this country. 


Diplomatic immunity—immunity from local taxation of property oc- 
cupied by Permanent Representative of Soviet Union to United 
Nations—1964 Consular Convention with Soviet Union 


UNITED States v. Crry or GLEN Cove. 322 F.Supp. 149, 
U. S. District Court, Eastern Dist. New York, January 7, 1971. 


The United States brought an action to enjoin the defendants, includ- 
ing the City of Glen Cove, Long Island, New York, various officials thereof, 
and Nassau County, from assessing some $15,000 in taxes on property 
owned by the Soviet Union in that town and from proceeding with tax 
sales thereon. Plaintiff also sought an order requiring that the tax liens 
be discharged of record. Plaintiff contended that the property was 
exempt from taxation under the terms of Article 21 of the 1964 Consular 
Convention with the Soviet Union (19 U.S. Treaties 5018; T.I.A.S., No. 
6503). The property consisted of a forty-five room house on thirty-seven 
acres of land which had been owned by the U.S.S.R. since 1955 and which 
served as a residence for the Permanent Representative of the Soviet Union 
to the United Nations and his deputies. The U.S.S.R. had paid taxes 
on this property from 1930 to 1966. In the latter year it was removed 
from tax rolls by Glen Cove, apparently in consideration of the pro- 
vision for exemption in §418 of the New York Real Property Tax Law 
(McKinney’s Consol. Laws, c.50-A, §148, cited by court). The U.S.S.R. 
was notified, however, in 1968 that the exemption had been withdrawn 
and that the property was again subject to local taxation. Defendants 
questioned the court’s jurisdiction, plaintiffs standing to bring the action, 
and the alleged proofs of the exempt status of the property; and they 
argued that the lien had attached some time before the treaty became 
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effective in 1968. Defendants also brought a counterclaim for a judgment 
declaring that the United States must compensate Glen Cove for its tax 
losses on the property. The District Court granted the injunction against 
all defendants except Nassau County and dismissed the counterclaim. 

In a memorandum opinion, Judge Judd established first that the court 
had jurisdiction over the case (28 U.S.C. §1345' and that the United 
States had standing to bring the action. He said: 


It has been long established that the United States need have no 
pecuniary interest in order to have standing to sue. In re Debs, 
158 U.S. 564, 15 S.Ct. 900, 39 L.Ed. 1092 (1894). In the exercise 
of its constitutional responsibility for the conduct of foreign affairs, 
the United States may sue to prevent state action which would violate 
a treaty obligation of the United States. United States v. Minnesota, 
270 U.S. 181, 46 S.Ct. 298, 70 L.Ed. 539 (1926); Sanitary District v. 
United States, 266 U.S. 405, 45 S.Ct. 176, 69 L.Ed. 352 (1925). (322 
F.Supp. 149 at 152.) 


The court observed that the U.S.S.R. might have sought relief in the New 
York courts (citing Republic of Argentina v. City cf New York, 25 N.Y.2d 
252, 303 N.Y.S.2d 644, 250 N.E.2d 698 (1969); 64 A.J.LL. 178 (1970) ). 


However, in dealing with the enforcement of 2 federal treaty and the 
protection of the honor of the United States in meeting its obliga- 
tions, a federal court is not required to abstain from jurisdiction in 
favor of a state court. United States v. Livingston, 179 F.Supp. 9 
(E.D.S.C. 1959). (322 F.Supp. 129 at 153.) 


With regard to proof of the exempt status of the property, it was shown 
that in addition to notes from the Soviet Union to the Department of 
State, attesting to the official residential use of the property by the Perma- 
nent Soviet Delegate to the United Nations, the Under Secretary of 
State for Political Affairs had requested the Attorney General to insert 
a letter in the record declaring that the Department of State was satis- 
fied that the property had tax-exempt status. The court said: 


In a case involving a foreign governmert’s treaty rights, the court 
should accept an official note from that government as at least prima 
facie evidence, when accompanied by a State Department certificate 
of the truth of the assertions in the note. 

It is not necessary here to consider whether the State Department's 
acceptance of the fact that Killenworth was used as a residence by 
the USSR Ambassador to the UN is conclusive, for the defendants 
did not seek to offer any evidence to the contrary. Cross-examination 
of the Under Secretary of State would not be a useful way to dis- 
prove this fact. The City of Glen Cove, where the property lies, 
has a clear opportunity to observe the use made of the property, 
and show whether there was a non-exempt use. If the diplomatic 
immunity of the premises and the occupants interferes with the de- 
fendants obtaining precise evidence of the actual usage, as may be 
the case, this merely emphasizes that any attempt to challenge the 
Department of State’s certification would impair the federal govern- 
ment’s conduct of foreign relations. (322 F.Supp. 149 at 154.) 


As for the priority in point of time of the tax lien over the treaty, Judge 
Judd found nothing more here than an “inchoate lien” (ibid.) in the 
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period before the treaty v.ent into effect, and such lien could have been 
challenged under the United Nations Headquarters Agreement (61 Stat. 
3416; T.I.A.S., No. 1899; 19 U.N. Treaty Series 43) or §418 of the New 
York Real Property Tax Law. The court pointed out: 


In any event, a lien which is still inchoate will not prevail over a 
right created by federal law. New York v. Maclay, 288 U.S. 290, 
53 S.Ct. 323, 77 L.Ed. 754 (1933). Much less should a foreign gov- 
ernment be deprived f a treaty benefit by the claim that a munici- 
pal government within the federal structure has power to postpone 
the realization of whet the treaty promised. Treaties, after all, are 
part of the law of every state. Hauenstein v. Lynham, 100 U.S. 483, 
490, 25 L.Ed. 628 (1873). 

This is not a case where a municipality has been taken by surprise 
by an unexpected removal of property from its tax rolls. The Glen 
Cove officials deliberately terminated an exemption which had pre- 
viously been recognized, without citing any change of circumstances 
or other reason to justizy their action. 

As for the proviso in Article 21 of the Consular Convention, it is 
clear that the taxes involved were for the general support of the city 
government and were not “payments for specific services rendered.” 

The plaintifs right to enjoin the Glen Cove tax sales is therefore 
fully established. (322 F.Supp. 149 at 154-155.) 


_ Finally, the court charazterized defendants’ counterclaim as “[present- 
ing] an ingenious argumert” (ibid. 155) which failed on several grounds, 
including the New York rule that United States property is exempted 
from taxation without any requirement of compensation for such exemp- 
tion (New York Real Property Tax Law, §400, cited by court), and the 
terms of the Tucker Act, which provides that the United States may not 
be sued in a Federal District Court on a non-tort claim exceeding $10,000 
(28 U.S.C. §1346(a) (2), cited by court). 


Unrrep Kincpom CasE NOTE 


Jurisdiction—enforceability of Federal tax lien on personal property 
abroad belonging to American nationals—the law of the United 
Kingdom 


Brokaw v. SEATRAIN U.K. Lro. [1971] 2 W.L.R. 791. 
Great Britain, Court of Appeal, February 12, 1971. 


Plaintiffs brought an action in detinue to recover certain household 
goods which one plaintiff had sent from the United States to the other 
plaintiff in the United Eingdom via defendants’ ship. Plaintiffs also 
sought damages for detent.on of the goods. On an interpleader summons, 
defendants brought the United States Government into the case as a 
claimant. It was shown that after the goods had been shipped from 
Baltimore to Southampton. the United States Government served a notice 
of levy on the shipowners, demanding surrender of the goods for taxes 
owed to the Treasury Department by the plaintiff in the United States. 
The United States Government claimed possession of the goods upon 
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their arrival at Southampton on the basis of §6331, Internal Revenue Code, 
1954, which provides: 


(a) If any person liable to pay any tax neglects or refuses to pay 

e same within 10 days after notice and demand, it shall be lawful 
for the Secretary [of the Treasury] or his delegate to collect such 
tax... by levy upon all property and rights to property . . . be- 
longing to such person... (b)... The term “levy” as used in this 
title includes . . . the power of distraint and seizure by any means. 
... ({1971] 2 W.L.R. 791 at 794, quoted by court.) 


The ten-day notice was dispensed with here. A Master ruled against the 
United States Government’s claim on the ground that it was against the 
policy of the forum to enforce a foreign revenue law. The United States 
Government's appeal from this decision was dismissed by the Court of 
Appeal. 

Lord Denning, M.R., pointed out that the United States Government's 
claim was based upon constructive possession of the goods arising from 
the Federal tax lien thereon. The court said with regard to this argument: 


It is well established in English law that our courts will not give 
their aid to enforce, directly or indirectly, the revenue law of another 
country. That was decided in the time of Lord Mansfield; but it 
was re-stated recently in Government of India v. Taylor [1955] A.C. 
491, to which I would add Rossano v. Manufacturers’ Life Insurance 
Co. [1963] 2 Q.B. 352, 376, 377, per McNair J. The United States 
Government submit that that rule only applies to actions in the courts 
of law by which a foreign government is seeking to collect taxes, 
and that it does not apply to this procedure by notice of levy, which 
does not have recourse to the courts. I cannot accept this submis- 
sion. If this notice of levy had been effective to reduce the goods 
into the possession of the United States Gcvernment, it would, I 
think, have been enforced by these courts, because we would then be 
enforcing an actual possessory title. There would be no need for 
the United States Government to have recourse to their revenue law. 
I would apply to this situation some words of the United States 
Supreme Court in Companola [sic] Espanola de Navegacion Maritima, 
S.A. v. The Navemar (1938) 303 U.S. 68, 75 in an analogous case: 
“,.. Since the decree was in invitum, actual possession by some act 
of physical dominion or control in behalf of the Spanish Government, 
was needful.” ([1971] 2 W.L.R. 791, 794-195.) 


BOOK: REVIEWS AND NOTES 


Leo Gross 
Book Review Editor 


Derecho Publico Internacicnal. 2nd ed. 2 vols. By Cesar Diaz Cisneros. 
Buenos Aires: Tipografica Editora Argentina, 1966. Vol. I: pp. ix, 743; 
Vol. II: pp. vi, 748. Appendices. Indexes. 


At the beginning of Vclume I, this Argentine expert, in stating that 
international law is not a cold and abstract system of legal norms di- 
vorced from life, sets the pattern for his comprehensive and realistic 
examination of public intemational law as it stood in the mid-1960s. The 
author lays his foundatior with a description of the fundamental prin- 
ciples of international Jaw. He then traces the historical evolution of 
the international community and proceeds to consider the present state 
of international organization. With the insight born of his long experience 
in the Latin American miieu, he capably shows the special rôle played 
by Latin American states in the development of the law relating to inter- 
national organization, the international personality of man, nationality, 
foreigners and navigation. Particular attention is paid to the réle of Ar- 
gentina in developing the lew on these topics. 

In regard to the subject of states, the author discusses the relations of 
Cuba, the Dominican Republic, Haiti, Panama, Honduras and Nicaragua 
with the United States. In a work so preoccupied with international law 
considered from the point of view of Latin American states, it is not 
surprising to find a careful treatment of such matters as state sovereignty 
and non-intervention as well as the Monroe, Drago and Calvo doctrines. 

Under the heading of territorial dominion of the state, there is a 
careful coverage of territorial, maritime and fluvial dominion and acquisi- 
tion. A 101-page essay or. the territorial dominion of the Argentine Re- 
public discusses in depth the question of sovereignty over the Islas Mal- 
vinas together with the fascinating subject of the boundary limit between 
the Atlantic and Pacific Oceans. 

Volume II begins with a chapter on air law and the Jaw of outer 
space, although the many developments concerning both these subjects 
since the volume was pu lished makes the chapter quite out of date. 
Next follows a description of the Law of the Sea Conventions of 1958 and 
an examination of the legal regime of ships and the related subject of 
piracy. 

Next follows a consideration of the organs of the state for external 
relations, the organs of international administration and international 
administrative law. After discussing the law of treaties (now stated in 
the Vienna Convention of 1969), the author turns to the external policy of 
states, paying special attention to commercial and economic relations 
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among states. Under the latter topic he traces the beginnings of the 
Central American Common Market, which in early 1971 was apparently 
in some difficulty. 

An important part of Volume II is devoted to the consideration of the 
pacific solution of international conflicts, war and international law, mari- 
time and aerial warfare, neutrality and civil wars. 

At the end of Volume II are the texts of the United Nations Charter, 
the Statute of the International Court of Justice, the Charter of the Or- 
ganization of American States, the Inter-American Treaty of Reciprocal 
Assistance (Rio de Janeiro, 1947), the United Nations Universal Declara- 
tion of Human Rights, the Vienna Convention on Diplomatic Relations 
and Immunities and the Optional Protocol on the Acquisition of Na- 
tionality, 1961, and the Vienna Convention on Consular Relations, 1963. 

Practitioners who are interested in international law and practice 
viewed in a Latin American context cannot fail to profit from using these 
two volumes which, though now in many respects out of date, contain 
much material of permanent interest. 

Geratp F. FITZGERALD 


International Law Through the Cases. 3rd ed. By L. C. Green. London: 
Stevens & Sons Ltd.; Dobbs Ferry, N. Y.: Oceana Publications, 1970. 
pp. xxii, 855. Index. $14.00. 


In the January, 1970, issue of this Journar t Professor Green wrote a 
review of International Legal Process: Materials for an Introductory Course 
by Professors Chayes, Ehrlich and this reviewer.? Green concluded that, 
while our volume might prove of great assistance to graduate students, 
so much of what one would expect to find included in an introductory 
course was omitted as to draw into serious question its value for its 
stated purpose. Now we have an updated version of what Green re- 
gards appropriate to introduce students to international law. 

The answer is cases, that is to say, decisions of courts or, about half 
the time, of ad hoe arbitral tribunals. More than Bishop,’ more than 
Friedmann, Lissitzyn and Pugh,* Green eschews what my colleagues and 
I would regard as the real world—law in action on the international scene. 
Green does not show the progression or contrary understandings of any 
idea, let alone put a decision in any kind of historical or political context. 
There are no questions, no notes other than occasional drastic abridg- 
ments of the facts, only some chapter references to standard English or 
American treatises. 


164 A.J.LL. 213 (1970). 

2 Chayes, Ehrlich, Lowenfeld, International Legal Process (Boston: Little Brown & 
Co., 1968-69). 

3 W. W. Bishop, International Law, Cases and Materials (Boston: Little Brown & 
Co. 3rd ed., 1971). 

4 Friedmann, Lissitzyn and Pugh, Cases and Materials on International Law (St, 
Paul, Minn.: West Publishing Co., 1969). 
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Quite apart from international law, I have had doubts since I was a 
student about the case method as a pedagogical tool. The fact that it 
was superior to the previous methods of lecture and doctrine seems to 
me inadequate recommendation; the fact that it achieved spectacular re- 
sults in the hands of a Seavey or a Corbin may show its limitation rather 
than its general applicability. The value of the case method, it seems 
to me, consists in followinz a specific line of decisions to illustrate the 
pulling and hauling and slow growth of the law. For example, I think 
it worth while taking stud2nts through the development of a choice of 
law approach in interstate (and international) torts by the New York 
Court of Appeals in the 1960’s;* products liability, equal protection of 
the laws, and standing to challenge legislative enactments also come to 
mind, though more and more an understanding of both issue and process 
requires statutes, regulatory material, and factual description going be- 
yond the particular case at bar. But in the absence of cases examining 
closely related issues or decided by tribunals operating on common prem- 
ises, the undiluted case method seems to me highly questionable. 

All the dangers of the case method are magnified with respect to inter- 
national law, even in the best of hands. As Green uses the method, with 
one case per issue, with no background and no sense of history, with no 
suggestion of what the dissenters argued,’ the result is at best a parody. 
The only consolation is that the impression apparently intended to be 
conveyed—for each issue one answer and you can check it in Schwarzen- 
berger ’—is so incredible tkat the danger that students may be persuaded 
is very slight. The only real danger is that students—at least the better 
ones—will be turned away rom international law once and for all. 

As for the subjects coverad, I can only say Green’s view of the field 
is so different from mine that I wonder whether we are really in the same 
profession. The economic areas (trade, investment, monetary affairs, 
transportation and communication) in which the rôle of law is probably 
most pronounced, are not even mentioned. The law of international in- 
stitutions (about ninety pages) turns out to be only membership and 
civil service. And as to p2ace end security problems, Article 51 of the 
U.N. Charter is never mentioned, nor Articles 39-42, nor Article 2(4), 
nor the question of enforcement action, nor regional organizations. The 
topic “Legal and Illegal Uses of Force” is covered by excerpts from The 


5 From Kilberg v. Northeast Airlines, 9 N.Y.2d 34, 172 N.E.2d 526 (1961) through 
Davenport v. Webb, 11 N.Y.2c 392, 183 N.E.2d 902 (1962); Babcock v. Jackson, 
12 N.Y.2d 473, 191 N.E.2d 279 (1963); Dym v. Gordon, 16 N.Y.2d 120, 209 N.E.2d 
792, (1965); Long v. Pan American World Airways, Inc., 16 N.Y.2d 337, 213 N.E.2d 
(1965); Macey v. Rozbicki, 18 N.Y2d 289, 221 N.E.2d 380 (1966); Farber v. 
Smolack, 20 N.Y.2d 198, 229 N.E.2d 36 (1967); Miller v. Miller, 22 N.Y.2d 12, 237 
N.E.2d 877 (1968); to (at this writing) Tooker v. Lopez, 24 N.Y.2d 569, 249 N.E.2d 
394 ( 1969}. 

8 For example, the Sabbatino zase is presented without any of Justice White’s views, 
and Certain Expenses of the United Nations without any of the views of Judge 
Koretsky or Judge Basdevant. 

7 Schwarzenberger, A Manual of International Law (London: Stevens & Sons Ltd.; 
New York: Frederick A. Praeger. 5th ed., 1967). 
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Naulilaa Incident, which is not an Eric Ambler novel but an award in 
1928 by three Swiss arbitrators concerning the respective rôles of Ger- 
many and Portugal in a skirmish in 1914 near the border between Angola 
and German South-West Africa that was followed by a native uprising. 
And so on. 

Green laments in his preface that “it is no longer possible to consider 
international law simply from the standpoint of international judicial tri- 
bunals and of the judicial practice of the United Kingdom, the United 
States and the Commonwealth.” Apart from a French case on the ques- 
tion of whether a native of Andorra is an alien for purposes of the French 
Code of Civil Procedure,® I could find no evidence of the editors widened 
horizons. But the problem with the quoted sentence is not just the in- 
sularity of outlook, embarrassing as that is. To make sense of the sen- 
tence the emphasis should be placed not on the geographic modifiers, 
but on the words “judicial” and “tribunal.” Since the editor does not see 
this, I would no more introduce students to international law through 
this book than I would suggest starting off medical students with a treatise 
on acupuncture. . 

ANDREAS F. LOWENFELD 


Répertoire de la Pratique Frangaise en Matiére de Droit International Pub- 
lic, Edited by Alexandre-Charles Kiss. Tome VI. Paris: Editions du 
Centre National de la Recherche Scientifique, 1969. pp. xiv, 615. Index. 
Fr. 85. 


A revival of interest in the law of war enhances the timeliness of this 
volume of the French repertory, dealing with the law relating to resort to 
force, the conduct of warfare, neutrality, and the termination of war. Al- 
though the volumes of the Répertoire normally do not carry materials 
after 1958, an exception has been made in this volume in order to accom- 
modate the new Instructions of the Navy Ministry on the Application of 
International Law in Time of War of 1964, the new Code of Military 
Justice of 1965, and the new Rules of General Discipline in the Armed 
Forces of 1966. The documentation on the law of naval warfare, much 
of it dating from the nineteenth century, thus forms, as it were, a com- 
mentary on the Instructions of the Navy Ministry. The conditions of 
modern warfare and the long-distance econcmic blockade provide rela- 
tively little scope for the operation of this law. Indeed, it is somewhat 
surprising to find that there is some little World War II law on such 
subjects as enemy destination (pp. 354-357). 

The most important body of material within this volume relates to the 
law of belligerent occupation and postliminium, arising out of the unhappy 
experience of France as a belligerently occupied country in two World 


8 Naulilaa Incident Arbitration, Port.-Germ. Arbitral Tribunal, 8 Rec. des Décis. 
des trib. arb, mixtes 409 (1928), 

9 Massip v. Cruzel, Trib. de Perpignan, Dec. 6, 1951, [1952] Sirey, Jur. II. 151, 
47 A.J.LL. 331 (1953). 
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Wars. Anyone interested in pursuing such a topic as the law applicable 
in occupied territory would find it indispensable to review the documenta- 
tion under that rubric in the Répertoire (pp. 144-157). These cases and 
other materials are, as in other areas, important contributions to cus- 
tomary international law. In sectors of the law of war dominated by 
such major treaties as the Geneva Conventions of 1949, the material tends 
to be somewhat thinner and would in any event have to be checked for 
consistency with the later treaties. The Editor has thoughtfully provided 
references to these later conventions at a number of points. 

The fact that materials ic this volume, as has been true of the others, 
cover several centuries means that pre-Charter law relating to such mat- 
ters as pacific blockades (pp. 18-24) and pledges of territory (pp. 25-34) 
stand cheek by jowl with such modern developments as the definition of 
aggression under the United Nations Charter (pp. 64-65). This circum- 
stance underlines the importance of the reader’s noting with care not only 
what has been said but also when it was said. 

R. R. BAXTER 


Soviet Public International Law: Doctrines and Diplomatic Practice. By 
Kazimierz Grzybowski. Leiden: A. W. Sijthoff; Durham, N. C.: Rule of 
Law Press, 1970. pp. xx, €44. Index. 


This is the fourth volume in less than eight years from Dr. Grzybowski’s 
energetic pen, all of them -reating Soviet or Socialist law. As the dust 
jacket points out, it is the first effort to assess the whole of the Soviet 
approach to public international law since Taracouzio’s semi-classic The 
Soviet Union and International Law, published in 1935.1 

Despite the sub-title, Grzybowski is concerned primarily with Soviet 
behavior; doctrine is reviewed summarily and “frequently shown to be 
irrelevant for the understanding of Soviet practice.” The first chapter is 
devoted to the history and basic doctrines of Soviet international legal 
science, the author stressing—unduly in this reviewer's opinion—Germanic 
influence upon Tsarist jurists. Chapter II discusses personality in inter- 
national law, recognition, szate responsibility, the international legal as- 
pects of Soviet statehood (including succession), and the “Socialist com- 
monwealth of nations.” “Jurisdiction” is the title of the third chapter, 
sub-divided into sections on Territory, High Seas, and Limitation of Terri- 
torial Jurisdiction. The clcesed sea doctrine, international straits, conti- 
nental shelf, and international rivers and canals are all discussed under 
high seas. Subsequent chap-ers take up population, organs of international 
relations (a euphemism for diplomatic and consular law), “Socialist” and 
“capitalist” international organizations, the “Soviet law of treaties,” dis- 
putes, propaganda, and a final summing up of the Soviet approach to inter- 
national law. 

The emphasis upon state practice is most commendable, and students 
of international law will find information here which has not been analyzed 


1 Reviewed in 29 AJ.LL. 723 €1935). 
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previously by Western publicists. But on the whole the author’s approach 
to the subject and his handling of original and secondary source materials 
leaves much to be desired. While it may be true, for example, that doc- 
trine often is irrelevant to state practice, the question remains as to what 
réle it serves in the U.S.S.R. One such purpose is to be a conceptual 
and linguistic medium for debating issues of legal policy confronting 
Soviet jurists, and on numerous occasions doctrinal views have been in- 
spired expressly by or related directly to governmental attitudes as to 
what the content should be of a particular legal norm. ‘The relationship 
between doctrine and practice is a dynamic one which should not be so 
easily cast aside. 

It is justly insisted in the preface that attention must be given to those 
aspects of international relations, such as technological change and the 
interests of individual Powers, which determine the shape of the interna- 
tional community. Yet in the present volume this approach is generally 
restricted to an appraisal of state practice within the context of Soviet 
domestic and foreign policies. As a result, the reader is left with the im- 
pression that Soviet practice in the normal course of events has departed 
markedly from that of other countries, whereas more often than not Soviet 
views of “the state of the law” are shared by non-Socialist Powers or are 
founded upon a narrow construction of customary or conventional norms. 
Doctrinal views of what the law should be are, of course, another matter. 

There are curious lapses in documentation of the volume as well. The 
continental shelf is discussed without any reference to Soviet writings, 
views in the International Law Commission, or legislation, and only one 
of the bilateral treaties delimiting the Soviet shelf is cited. The 1929 
Soviet Merchant Shipping Code is mentioned thrcughout, rather than its 
very different successor of 1968 (although the 1968 occupation of Czecho- 
slovakia receives critical comment). In the chapter on diplomatic and 
consular law, data on state practice is drawn from the first eight volumes 
of Dokumenty voneshnei politiki SSSR, which cover the period 1917-25, 
but the succeeding seven volumes for 1926-32 are wholly and unaccount- 
ably overlooked. The treatment of the post-1925 era is based mostly 
upon summary descriptions of Soviet legislation and press clippings of 
diplomatic incidents, with very little attention paid to the legal issues 
involved. None of Ginsburgs’ writings on Soviet citizenship, including 
those published in this JOURNAL, are recognized in the bibliography or 
footnotes, and a wide range of other important secondary materials also 
could have been consulted profitably. 

WuramM E. BUTLER 


Status and Extent of Adjacent Waters: A Historical Orientation. By J. K. 
Oudendijk. Leiden: A. W. Sijthoff, 1970. pp. 160. Selected Bibliog- 
raphy. Index. Fi. 24. 


The “free seas” and the “marginal seas” are two concepts which are 
much in evidence today as a result of two-hundred-mile territorial claims, 
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assertions of special forms of offshore jurisdiction, and plans for inter- 
national ownership of high seas resources. To support or refute favored 
positions on the law of the sea, recourse is often made to the thinking of 
early writers such as Grotius, Bynkershoek, and Galiani, although at 
times with conflicting interpretations of what these writers were actually 
trying to say. It is refreshing, therefore, to encounter a book such as 
Status and Extent of Adjccent Waters and to follow the reasonings of 
nearly two dozen writers of the seventeenth and eighteenth centuries, 
starting with the free seas of Grotius and ending with the territorial sea 
of Azuni. In between are such authors as Welwood, Pufendorf, Valin, 
and De Martens, who, together with Bynkershoek and Galiani, laid the 
foundations for modern jurisdictional arrangements in the world ocean. 

The book is a comprehensive and well-documented survey. In the In- 
troduction the author complains: “Very often facts and opinions have 
been taken out of their historical surroundings, while juridical expres- 
sions are used without previous definition and without regard to their 
historical meaning.” To correct for this she devotes separate chapters to 
state practice in the sevenzeenth and eighteenth centuries, bringing in a 
background of important maritime developments, treaties, and jurisdic- 
tional claims, against whick the concepts of the time may be judged. She 
also goes into considerabl2 detail on the various interpretation of do- 
minium, imperium, territorrum, and other recurrent terms, with the result 
that considerable insight is gained of the contexts within which the con- 
temporary authors were thinking. 

“The history of marginal seas presents a set of usages, rules, and maxims,” 
she tells us, “not succeeding each other in neat order, but mostly co- 
existing and often intermirgling or even clashing. There are, it is true, 
certain developments, but there is no general process, to which the too 
biological term ‘evolution’ could in reason be applied. Even the rather 
common idea, that the stetus ož coastal zones originates in pretensions 
regarding entire seas, is untenable.” Throughout the text the reader is 
frequently confronted wita overlapping theories which sometimes ap- 
pear to be moving in the direction of modern concepts, but at other times 
are heading for ultimate oblivion. Particularly valuable is the books 
discussion of the interactions between the eyesight and cannon-shot prin- 
ciples, and their gradual merging with the marginal belt of fixed breadth. 
It is wrong, we are told, to credit Galiani with creating the three-mile 
offshore limit, or to reprove him for a ballistic mistake in assigning too 
great a range to contemporary guns. Rather, Galiani felt that the three- 
mile limit was merely the one which was commonly accepted at the time. 

An early chapter is deyozed to Grotius, who is cited as being “the most 
famous thinker on the law of the sea.” In Mare liberum he held that “no 
part of the sea can be a ration’s territory,” although he later wrote that 
small enclosed sea sections are capable of becoming the dominium of a 
state or nation. He distingaished between dominium in the sense of prop- 
erty, and imperium (jurisciction and protection in marginal belts which 
are exercised in the general interest). The author suggests that Grotius 
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even anticipated the cannon-shot principle, although the evidence here © 
is not clear-cut. The theme of Grotius and his influence on later writers 
is a continually appearing one throughout the text. In fact, one of the 
author’s main objectives in the book appears to be to emphasize the 
tremendous and often unrecognized impact the writings of Grotius had 
on subsequent thinkers. 

In the final chapter, an excellent summary is presented of the prin- 
cipal concepts of the two centuries, and of some of their implications in 
terms of modern-day use. Indeed, this reviewer might have wished that 
the discussion of the last two pages of the book, linking the past with 
the present, had been expanded. For the historian, Status and Extent of 
Adjacent Waters might well be followed by reading Henry Crocker’s The 
Extent of the Marginal Sea, in which writers of the nineteenth and early 
twentieth centuries are reviewed. The question might then be asked, 
who will write a book of this type covering the years since the first World 
War? 

The style of writing is sometimes difficult. For the non-linguist it is 
unfortunate that the author, for emphasis, frequently reverts to Latin in 
the middle of a sentence, or introduces a Jong Latin quotation without 
translation. But aside from this, the book is an excellent contribution to 
the literature, filling an important gap in knowledge of the historical 
development of the law of the sea. 

Lewis M. ALEXANDER 


Aerospace Law. By Nicolas Mateesco Matte. London: Sweet & Max- 
well Limited; Toronto: The Carswell Company Limited, 1969. pp. 501. 
Bibliography. Index of authors, French edition: Droit Aérospatial. 
Paris: Editions A. Pedone, 1969. pp. 604. Index of authors. Fr. 55. 


The title of this book does not accurately reflect its content, which is 
overwhelmingly space-oriented. The book deals with aeronautical prob- 
lems only to the extent that they relate to the question of a demarcation 
line between airspace and outer space. In the authors view the two 
environments are indivisible and should therefore be treated in law “as 
an inseparable whole” (p. 73). Regrettably, Professor Matte makes only 
a token attempt to apply this approach creatively to the many and di- 
verse uses (and abuses) of the aerospace medium. Given the author's 
well-known and consistent advocacy of the necessity of working towards 
an integrated “aerospace law,” one hopes that his next effort in the field 
will more fully reflect this eminently sound and progressive viewpoint. 

Aerospace Law is divided into five parts. Part I is essentially an anal- 
ysis of the boundary problem, with the author explaining his opposition 
to the establishment of artificial lines of demarcation between sovereign 
airspace and free outer space and arguing in favor of freedom of naviga- 
tion tempered only by the inherent right of every state to self-defense. 
Part II contains a comprehensive survey of various international organi- 
zations, governmental and non-governmental, concerned with outer space 
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activities. This part also inchides a brief discussion of bilateral co-opera- 
tion agreements as well as valuable, though sketchy, information on the 
setting up of the Telesat Canada Corporation and on the now seemingly 
dormant France-Quebec join: telecommunications satellite project. Part 
HI, entitled “Economic Utilization and Exploitation of Space,” is in its 
entirety devoted to issues o? space telecommunications, with particular 
emphasis upon the political, legal and economic aspects of the U. S. Comsat 
Corporation and the multinetional Intelsat Consortium. Since the new 
Intelsat arrangements, expected to be adopted in 1971, will significantly 
differ from the 1964 interim arrangements, much of this part will be of 
interest only as an historical phese in the rapidly evolving transnational 
co-operation for the commercial exploitation of space technology. Part 
IV, comprising about one thd of the books original text, opens with a 
discussion of the more impcrtart arms control programs, ranging from 
the Baruch Plan of 1946 to the Non-Proliferation Treaty of 1969, then 
proceeds with an extensive and critical analysis of the Outer Space Treaty 
and the Rescue of Astronauts Agreement, and concludes with an examina- 
tion of the legal regulation of liab:lity for damage caused by space vehicles. 

Those who tend to be critical of the Outer Space Treaty and the Rescue 
of Astronauts Agreement wil find an eloquent ally in Professor Matte. 
The “practical usefulness” of the former is found to be “more than lim- 
ited” and its terms “ambigucus, elliptical [sic] and sometimes even con- 
tradictory” (p. 320), whereas the latter “remains in the sphere of gen- 
eralities and principles” in addition to being “deficient” in other respects 
(2.g., “the cases of military .bservation or other non-peaceful [uses] are 
not considered, nor are measıres provided for such situations”; “the Agree- 
ment provides for expenses to be paid by the ‘launching authority’ in 
order to secure the return of space objects or their component parts, but 
says nothing about these expenses being incurred to save or assist astro- 
nauts.” (Pp. 334-335.) The concluding Part V of this volume, consisting 
of two pages, merely mentions, without elaboration, some of the more 
remote contingencies, such as “extra-terrestrial emigration” and encounters 
with “extra-terrestrial inhabitants,” that might confront policy-makers in 
the future. The original text is followed by over 100 pages of annexes 
which include the reprints of twenty documents directly or indirectly 
relevant to the study of space law. 

Even if one does not accezt all of Professor Matte’s analyses and pro- 
posals—and this reviewer woul certainly disagree with his negative 
evaluation of the réle of the United Nations in the legal regulation of 
outer space activities—readers will find a rewarding experience in this 
book, which combines a wealth of factual information with an unorthodox 
approach to some current problems of space law. Should there be a 
second edition of Aerospace Law, the author would oblige his readers, 
especially the non-Canadian readers, by devoting more space to the 
Telesat Canada Corporation and by adding at least a modest subject- 
matter index to his publication. 


Ivan A. VLASIC 
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International Conflict for Beginners. By Roger Fisher. New York, Evañs- 
ton and London: Harper & Row, 1969. pp. xx, 231. Index. $5.95. 


Professor Fisher has called his book a “how-to-do-it guide for states- 
men”; his chosen title is: International Conflict. But what he is really 
trying to suggest is a strategy for influencing foreign governments so that 
they will do what we want them to do, by presenting to them propositions 
that will appeal to them. In other words, he is concerned less with con- 
flict than with resolution, and the highly ambiguous or vague “it” (in 
“how-to-do-it”) should be interpreted to mean: how to achieve success 
through bargaining. 

This is both the strength and the weakness of this book. It is con- 
cerned with “winning,” but in the lawyers way, which is not necessarily 
the stateman’s. To be sure, the statesman wants results; but sometimes 
he is as much concerned with imposing his will as he is with the returns 
he seeks thereby. If the purpose of conflict is gain, the essence of con- 
flict is often the contest itself. The main flaw of Professor Fisher’s book 
lies in his refusal to recognize that there exist in international affairs at 
certain times intractable conflicts of ends, resulting from antagonistic 
conceptions of legitimacy, which no attempt to “change the question,” or 
to “fractionate? issues, or to use “legitimate” threats or promises, can 
resolve. For instance, he appears tc believe that if we could only give 
North Viet-Nam a “yesable” proposition, some negotiated solution could 
bring the war to an end; but he forgets that, until now, what would be 
“vesable” to Hanoi would be “no-ful” to us. It is only if we change, not 
what we ask them to do, but what we want to do, i.e., our policy, that 
bargaining may become fruitful (as was shown, in a limited way, by the 
effects of the policy reversal decided by President Johnson in March, 
1968). Consequently, the second flaw of tke book lies in the absence 
of any systematic analysis of the conditions in which an inexpiable 
conflict of ends may over time become susceptible to the bargaining 
process to which he devotes his attention. For instance, the Arab-Israeli 
conflict has evolved to some extent, in 1970, in the direction advocated by 
Professor Fisher. But the reasons for the change are to be found, not 
in the effectiveness of the lawyers techniques, but in the impact and im- 
plications of the super-Powers’ deepening involvement: t.e., paradoxically, 
what gives a chance to the de-escalating teckniques of the lawyer is the 
escalation of a local conflict into a potentially world-wide one. When 
the status quo is untenable, and the only alternatives are a risk of anni- 
hilation and the uncertainties of bargaining, then—and then only—comes 
Professor Fisher’s day. 

Both flaws point in the same direction: without a broad framework of 
international relations theory, analyzing different types of conflicts and 
their evolution over time, a “primer” such as this book may be quite mis- 
leading. For while bargaining pragmatism {as well as the fashionable 
mode of analysis known as bureaucratic politics) has its domain, it also 
has its limits, and nothing is more important than knowing where it is 
useful and where it would be either wasted cr even harmful. Implicitly, 
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Professor Fisher tends to assume that his “first principles” apply to all 
international politics. His zemark that “domestic courts may . . . be 
taken as a model not only for how international courts may be expected 
to exert influence on governments but for other international institutions 
as well” underlines his failure to understand that, whereas domestically 
a government usually obeys the laws and the courts even though their 
commands are not backed by force, compliance with international law or 
with the dictates of international courts and organizations, when vital 
state interests are at stake, is a mirage, in the absence of both force and 
any sense of universal community, any allegiance higher than the nation- 
state. 

That beginners will find much io learn from Professor Fishers “hand- 
book” is certain. His critique of the costs of relying only on threats, of 
the limits of inflicting pain, of the disadvantages of excessive or vague 
demands is excellent; his analysis of the rôle of law in the Cuban missile 
crisis is provocative; his latent optimism about reaching the men who 
matter on “the other side” is refreshing. But would it be impertinent to 
suggest that both the beginners and Professor Fisher be also given a 
primer on international politics? 

STANLEY HOFFMANN 


Convention on the Setilement of Investment Disputes Between States 
and Nationals of Other States. Vols. I & II (Parts 1 & 2). Edited by 
Paul C. Szasz and Others. Washington, D. C.: International Centre for 
Settlement of Investment Disputes; Dobbs Ferry, N. Y.: Oceana Publica- 
tions, distributors, Vol. I: Analysis of Documents Concerning the 
Origin and the Formulation of the Convention. 1970. pp. viii, 403; 
Vol. IL (Parts 1 & 2): Documents Concerning the Origin and the 
Formulation of the Convertion. Documents 1-146. 1968. pp. xi, 1088. 
$15 each. 


These two volumes (three books), part of a four-volume (five-book) 
study, constitute the Englisk language travaux préparatoires of the Con- 
vention on the Settlement of Investment Disputes between States and 
Nationals of Other States of March 18, 1965. Two additional volumes con- 
tain, respectively, corresponding documentation in French and Spanish, 
when it exists. The entire massive study represents a complete and system- 
atic attempt to gather and present trilingually all relevant preparatory 
documents behind the convention, including “the successive drafts with the 
annotations thereto, propossd amendments, staff memoranda and the 
records of or reports on the debates in the [four regional] Consultative 
Meetings and the Legal Committee and by the Executive Directors and 
the Board of Governors of the World Bank.” (Vol. I, p. ii.) 

Volume I, in English, French and Spanish, contains a short descriptive 
essay on the formulation of the convention, followed by an article-by-article 
historical analysis of its text gleaned from various working papers and 
drafts. Complete lists of all documents originating in the World Bank and 
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relevant to the convention also are included, as is a list in alphabetical 
order of the names of persons participating in any of the meetings at which 
the convention was formulated. Volume II, which consists of two parts, 
contains photographic reproductions of mimeographed documents in 
English shedding any substantive light on the formulation of the convention. 
These documents, arranged in chronological order for the years 1961-1965, 
contain a vast amount of interesting and useful information, not only about 
the convention but about the techniques of “international legislation” as 
well, | 
The only reservation one might have about these impressive volumes con- 
cerns the cost of their production, which obviously must have been sub- 
stantial. At a time when a great number of important documents go un- 
published because national governments and international organizations are 
strapped for funds, the expenditure of a substantial sum on the travaux 
préparatoires of a convention more noted than utilized by the world com- 
munity may raise questions about publishing priorities. Still, if the publica- 
tion of these volumes should encourage resort to the convention over the 
coming years, this expenditure will have proved more than worth while. 


R. B. Liwuica 


Europes Would-be Polity. Patterns of Change in the European Community. 
By Leon N. Lindberg and Stuart A. Scheingold. Englewood Cliffs, N. J.: 
Prentice-Hall, Inc., 1970. pp. vi, 314. Index. $7.95, cloth; $5.50, paper. 


It does no discredit to many earlier studies of the intricate political-legal- 
economic-social developments in the Europeen Community to argue that 
Lindberg and Scheingold have produced the most incisive and in some 
respects the most subtle analysis to date. Perceiving the Community to 
be in its essentials a political system, albeit a “would-be polity,” the authors 
seek to understand the dynamics of its processes and to make tentative 
projections about its future by constructing analytical models of system 
change that focus on decision-making as critical in the authoritative alloca- 
tion of values and resources. Inasmuch as the book is inevitably about the 
problems and prospects of Western European unity, the models also utilize 
theories of international integration, many of which, including those ex- 
pounded previously by these authors, have been developed in the context of 
the European Community and its unprecedented political characteristics. 
An underlying purpose of the authors is to meet the need they sense for “a 
theoretical and conceptual framework capable of providing an overall per- 
spective on the often conflicting theories, descriptions, predictions and 
evaluations” of previous writers on the Community. The book is neither 
simplified nor rendered less important by the fact that it is simultaneously 
an exercise in methodologies of political analysis and an account of 
concrete experiences. 

Three pairs of cases whose outcomes have been sharply divergent are 
compared and contrasted in an attempt to account for Community growth, 
stabilization or decline: (1) agriculture, in which the general goals of the 
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Rome Treaty were successfully translated into a common Community 
policy, and transport, in which this has not been done; (2) the creation of 
a general customs union in an almost routine execution of specific obliga- 
tions of the Rome Treaty in contrast to erosion of specific provisions of the 
Coal and Steel Treaty governing the coal market; (3) the successful ex- 
tension of functional obligaticns beyond the original Coal and Steel Treaty 
commitments with the estaklishment of the Economic Community and 
EURATOM, and the unsuccessful effort to extend the Community geo- 
graphically through the British attempt to enter during 1961-1963. 

Change in the Community system is perceived by relating decisions taken 
to system scope and institutional capacities, two key variables in the au- 
thors’ analytical framework. Outcomes which increase functional scope or 
institutional capacities existing at the onset of a case are considered to 
contribute to system growth. Growth is equated with political integration. 
The converse is also held. Ey qualifying outcomes relative to the obliga- 
tions of Community members or institutions it becomes possible further to 
refine the extent of growth, equilibrium and decline. 

In the context of their models Lindberg and Scheingold conclude that the 
transformation of the Coal and Steal Community into the Economic Com- 
munity and EURATOM, in the one instance, and, in the other, the devising 
of a common agricultural policy illustrate not only growth and integration 
by different processes but als> growth and integration of qualitative differ- 
ence. In contrast, establishment of a general customs union is considered 
as illustrating the Community in equilibrium inasmuch as this brought no 
increase in scope or institutional capacity. At the other end of the spectrum 
the authors see a qualitative difference between failure to implement the 
commitment to devise a common transport policy, on the one hand, and. 
withdrawal from the obligat-ons associated with the common market for 
coal, on the other, although both cases illustrate Community decline and 
disintegration. More serious in furthering decline and disintegration was 
the failure to transform the Community system in response to the first 
British attempt at entry, an catcome which seriously decreased Community 
decision-making capacities. Conclusions arrived at by many students of 
the Community through subjective observation and opinion are thus rein- 
forced and given new perspective by techniques of empirical analysis. 

The explanatory utility of the analytical models is not, however, matched 
by their predictive power, “a prime goal” of the study according to the 
Preface. In fact, by the last chapter the authors themselves have come to 
doubt the predictive value under new conditions (for example, change in 
the method of selection and in the rôle of the European Parliament, or 
new Community functions in the areas of monetary, defense or foreign 
policies) of models derived from past phenomena and processes. Con- 
sequently, their suspicion that the Community “is nearing the end of its 
initial growth period” and “is tending towards an overall equilibrium” 
merits respect less as the outcome of their analytical exercise than as a 
conclusion grounded in theiz profound understanding of the Community 


system. Ruts C. LAwson 
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Manual of the Council of Europe. By a Group of Officials of the Secretariat. 
London: Stevens & Sons, Ltd.; South Hackensack, N. J.: Fred B. Roth- 
man & Co., 1970. pp. ix, 322. Index. $13.75. 


Focus on the innovative and complex evolution of the European Com- 
munity has tended to diminish attention to the Council of Europe whose 
structure, functions, and principal activities during its first twenty years 
are summarized in this volume, published with the approval of the Com- 
mittee of Ministers. Clearly demonstrated is the substantial progress to- 
wards European unity persistently if undramatically made by the eighteen 
members in fields as diverse as those concerning human rights, legal ques- 
tions, education and culture, municipal and regional affairs, social quest- 
tions, public health, and environmental problems. Although cohesion 
among members has not extended to economic integration or the creation 
of authoritative political institutions, the authors rightly recall the influence 
on the Six of initiatives concerning these matters taken in the larger group- 
ing, particularly by the Consultative Assembly, pioneer among international 
parliamentary bodies. In the critically important area of human rights, 
moreover, Council of Europe activities endorsed by eleven members are 
noteworthy in having accorded the individual a new status in international 
law by enabling him to complain to an international organ (the Commis- 
sion) even against his own government and by enabling the Commission, if 
it accepts and cannot otherwise resolve his complaint, to refer it to the 
European Court of Human Rights during the course of whose proceedings 
he may be heard. 

A principal contribution of this overview is that it enables the reader to 
appreciate trends not readily discernible among the details of official 
documents or even necessarily through the European Yearbook. Among 
the most important is the extent to which Council of Europe activities have 
penetrated not only national institutions and programs but those of lower 
governmental levels as well. Especially significant has been the growing 
harmonization of national legislation and the bringing of domestic legisla- 
tion into line with international commitments. Likewise impressive has 
been the involvement of both official and unofficial personnel in Council 
committees and working parties. Noteworthy from another perspective 
has been the increasing interaction of the Council with other international 
organizations, both global and regional. Such developments, by con- 
spicuously broadening the knowledge and experience of international and 
governmental officials and of relevant unofficial élites, have brought a 
European dimension to policy-making in many sectors, including some here- 
tofore considered to be exclusively domestic. Experience of this breadth 
and intensity gives strong support to the functionalist exponents of inter- 
national co-operation. 

The discussion of legal questions offers little more than a summary of 
relevant conventions and resolutions. With few exceptions, throughout the 
book one misses data concerning the legal status of the sixty-five conven- 
tions and agreements concluded among Council members through 1968 
and indication of the states bound by those in force. Focus on Council of 
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Europe organs in discussion cf human rights cases, while useful in depicting 
réle-playing, enhances the diticulties of the reader attempting to trace the 
progress of particular cases. 

Students and practitioners alike will nevertheless find this a reference work 
of considerable utility. If the Council of Europe maintains its momentum, 
it is to be hoped that readers will not have a twenty years’ wait for a second 


edition. Rura C. Lawson 


Der Vietnam-Konflikt—bellu-n legale? By Hermann Weber. Forschungs- 
stelle für Völkerrecht und zusländisches öffentliches Recht der Universität 
Hamburg, Werkhefte/6. Frankfurt a.M. and Berlin: Alfred Metzner 
Verlag, 1970. pp. v, 336. Bibliography. DM. 18. 


The study reviewed here analyzes the rules of international law prohibit- 
ing the use of force, the system established by Articles 2 (4), 39 and fol- 
lowing, and Article 51 of the United Nations Charter, as well as the 
applicability of these rules to states which are not Members of the United 
Nations. These issues, and problems pertaining to necessity or self-preser- 
vation and to the recognition of states, governments and belligerents, are 
examined in the light of the Viet-Nam conflict. 

According to Weber, the struggle in Viet-Nam involves two de facto 
states, neither of which ma‘ resort to armed force under general inter- 
national law. The use of force is, however, permissible if it can be char- 
acterized as self-defense against an “armed attack.” These rules also apply 
to the United States by virtue of Articles 2 (4) and 51 of the United Na- 
tions Charter, which must be interpreted restrictively. “Indirect aggres- 
sion,” such as North Viet-Nam’s subversive activities in the South prior to 
1965, does not amount to am “armed attack”; thus, American military ac- 
tivities in the North are not justified on grounds of collective self-defense. 

It could be argued, however, that under traditional international law, 
the conflict remains confinel to South Viet-Nam’s domestic sphere, the 
Front of National Liberatior of South Viet-Nam (FNL) not having been 
recognized as a belligerent. Hence, the American intervention would have 
to be qualified as legitimate <ssistance extended to a legal government upon 
the latter’s request, while the North Vietnamese activities, inasmuch as they 
amount to “armed intervention,” would constitute an unlawful use of force. 
Weber, however, believes that the traditional rules of international law in 
this matter are obsolete and chat the FNL, as an autonomous movement, is 
a political reality which carnot be ignored. Thus, the conflict would in 
fact be of an international character, rendering unlawful the interventions 
of both the United States and North Viet-Nam. 

North Viet-Nam’s activities in the South, while undoubtedly unlawful, 
constituted, at least prior to the bombing of the North by the United 
States, an “indirect aggression” and not an “armed attack.” Thus, the 
bombing cannot be characterized as an act of legitimate self-defense under 
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Article 51 of the Charter. Moreover, the United States, in violation of 
Article 51, failed to appeal to the Security Council before taking this action. 
As far as South Viet-Nam is concerned, the bombing could have been 
justified on grounds of necessity or self-preseryation. Not being a Member 
of the United Nations, South Viet-Nam is not bound by the limitations set 
forth by Articles 51 and 2 (4) of the Charter. As an imperative necessity 
for bombing cannot be shown, however, the proffered justification would 
be invalid. 

The study reviewed here is well written, thought-provoking and abun- 
dantly documented. It provides a valuable introduction to the legal com- 
plexities of the conflict in Indochina. It also has some shortcomings, most 
of which are not, however, imputable to the author; struggles which have 
not yet become a part of history and in which passions continue to run 
high are difficult to analyze, chiefly because essential facts are still unknown 
or disputed. This becomes particularly evident in the present case. 
Weber's theses are largely based on two assumptions: that the FNL is an 
autonomous movement and thus enjoys belligerent status, and that no 
direct North Vietnamese “armed attack” occurred until after the bombing 
of North Viet-Nam by American and South Vietnamese forces had begun. 

Inevitably, some of the legal propositions put forward by the author will 
be criticized, especially those relating to the narrow interpretation of 
Articles 2 (4) and 51 of the Charter, with which this reviewer would be in- 
clined to agree at least in part. More doubtful is the validity of the asser- 
tion that in principle acts of self-defense based on Article 51 require prior 
recourse to the Security Council, and that only military interventions are 
unlawful under international law (page 192). The construction which 
leads to the conclusion that the FNL enjoys belligerent status is equally 
open to criticism. : 

Finally the author could have screened his sources more carefully. An 
example may illustrate this point. Quoting a German popular magazine, 
Weber mentions “. . . the episode where President Kennedy placed im- 
portant nuclear secrets into the hands of the Soviet Union in order to 
forestall a possible conflict...” (page 30, foctnote 91). Surely this is an 
unnecessary as well as an irresponsible assertion. 

Lucrus CAFLISCH 


National Interests and the Multinational Enterprise: Tensions among the 
North Atlantic Countries. By Jack N. Behrman. Englewood Cliffs, N. J.: 
Prentice-Hall, Inc., 1970. pp. xi, 194. $8.50, cloth; $4.95, paper. 


A graph describing the producticn of books and articles relating the 
multinational enterprise (or corporation) would curve upward almost as 
sharply as those describing the production or assets of the institution itself. 
Professor Behrman’s special contribution through this book is that it is the 
first full-length treatment of the problems that have arisen in the triangular 
relation between multinational enterprises and host countries and their 
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home nation, so far primarily the United States.1 Most of the volume is 
devoted to description. The host governments welcome the capital and 
skills that come with multinational enterprises but fear the industrial 
dominance, technological dependence and disturbance to their economic 
planning that may accompeny them. They are also concerned by the 
United States’ application oZ foreign direct investment, export and tech- 
nology and antitrust controls to its corporate citizens abroad. Their re- 
actions to this problem can take the form of excluding or regulating the 
intruders, of building up countervailing domestic economic units or, finally, 
of reaching an accommodation with the United States about its corporations. 

Lawyers will find much of this materia] interesting and useful. It re- 
flects the authors experience as Assistant Secretary of Commerce and the 
numerous interviews that preceded his writing of the book. His collection 
of case studies of conflicts arising from attempted application of the 
American controls on trade with Communist countries (pp. 104-113) is the 
most complete that I have seen. He communicates vividly and, I believe, 
accurately the views of foreign businessmen, foreign bureaucrats and 
politicians and of the multinational enterprise’s executives. From this 
base one might expect the author to go on to predictions of the future 
course of trends in this fielc and perhaps to recommendations for future 
action. This, the author states, he is reluctant to do, contenting himself 
with pointing to various alternatives and listing their advantages and dis- 
advantages. In general, he seems not to be very hopeful that national 
governments will be able to work together toward a solution of common 
problems. We will thus be faced with yet more years of muddling through 
by the nations involved. 

Professor Behrman has, from time to time, a good deal to say about 
various bodies of law, particularly the antitrust laws and the export con- 
trol regulations. It is often valuable for a lawyer to read analyses by lay- 
men of these rules and to learn how businessmen react to them. It is 
probably superfluous to issue a warning in this JOURNAL against relying on 
such a source for accurate statements of specific legal rules. To note but 
one lapse, Professor Behrman twice (pp. 9, 183) bolsters the rather safe 
prediction that national governments will be reluctant to surrender their 
legal authority over corporations with the quite untrue assertion that even 
in Canada the Provinces are -mwilling to surrender the power of incorpora- 
tion to the Dominion.? In general, the view of the antitrust laws that 
emerges from these pages has a strong negative bias, which perhaps ac- 
curately reflects the views of businessmen but is not really fair to the subject 
matter. It has for one thing a tendency to accuse the laws of being unclear 
even in cases where they are not particularly vulnerable. For example, the 
author asserts (p. 119) that the law as to the availability of the defense of 


1 Professor Behrman’s book was written in conjunction with the extensive research 
project directed by Professor Raymond Vernon of the Harvard Business School, with 
which I have also been loosely ecnnected. 

2 See Ziegel, “Constitutional Aspects of Canadian Companies,” in Studies in Canadian 
Company Law 149-194 (Butterv-orth, 1967). 
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foreign legal compulson as against a charge of antitrust law violation has 
not been clarified. The Swiss Watchmakers case and others have given 
about as much clarity to this point as can reasonably be expected.2 Thus 
the lawyer interested in the multinational enterprise should use this book 
as a guide to the environment and not as a direct source for his own work. 


DETLEV F. VAGTS 


The GATT: Law and International Economic Organization. By Kenneth 
W. Dam. Chicago and London: University of Chicago Press, 1970. 
pp. xviii, 480. Index. $15.00. 

World Trade and the Law of GATT. By Jobn H. Jackson. Indianapolis, 
Kansas City, New York: The Bobbs-Merrill Co., 1969. pp. xl, 948. Index. 
$27.50. 


At the beginning of 1971, oil imports were under a quota—in fact a 
discriminatory quota—in the United States, and subject to state monop- 
olies or licenses in most of Europe; coffee was subject to an international 
treaty fixing the amounts to be traded and at least indirectly attempting 
to maintain prices; trade in cotton textiles was governed by a multilateral 
agreement and a series of related bilaterals; man-made textiles were not 
yet restrained, but about to be, one way or ancther. Steel imports into 
the United States were restricted by a “voluntary” producers’ agreement 
negotiated in fact by the United States Government with Japan and the 
E.H.C.; the major copper-producing countries were attempting to “co- 
ordinate” the supply of copper; practically all agricultural products were 
subjects of production and export subsidies, deficit payments, import 
quotas, and the variable levies. The European Common Market, while 
evidently promoting trade among its members with great success, was en- 
gaging in a series of side deals for “associated states” that made a mockery 
of the most-favored-nation principle. During the year, nearly all products 
destined for the United States not covered by one of the above arrange- 
ments were subjected to a “surcharge,” that is, a ten percent ad valorem 
duty on top of the trade agreements rate—up to the level of the 1930 
Smoot Hawley rate. At the same time, the anchor of the international 
monetary system, which had been slipping for some years, came com- 
pletely loose. Thus, one may well wonder whether anyone still cares 
about institutions such as the General Agreement on Tariffs and Trade. 
The answer, one supposes, depends on whether the basic postwar con- 
sensus on economic matters still prevails. 

The authors of both these books very much hope so. They believe (as 
does this reviewer ) in multilateral trade, in non-discrimination, in lowering 
of tariffs, and in avoidance of quotas and other tricks. They both tell, 
though in different ways, the same story of how the consensus, or at least 


2 United States o. Watchmakers of Switzerland Information Center, Inc., 1965 CCH 
Trade Cases [71, 352 (S.D.N.Y., 1965); for a very recent review of the cases see Inter- 
american Refining Corp. v. Texaco Maracaibo, Inc., 397 F. Supp. 1291 (D.Del., 1970), 
64 A.J.I.L. 962 (1970). 
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the appearance of consensus, was created and preserved in the early post- 
war years, at first by ambiguous drafting and large exceptions, subsequently 
by avoidance of confrontations and acceptance of actions by states that 
probably could not have been stopped anyhow. Thus, for example, the 
E.E.C?s Common Agricultural policy and variable levy system, the United 
States-Canada Automotive Agreement, and the British 15 percent import 
surcharge were all tolerated by the GATT, though all seem to contravene 
the “plain meaning” of the agreement. The Cotton Textile Arrangements, 
though originally having nothing to do with the GATT and basically in 
conflict with the principle of comparative advantage, were embraced by 
the GATT, typically with some ambiguity but with reasonable assurance 
that no one aggrieved by the Arrangements could obtain the required 
majority of the GATT Contracting Parties to sustain a complaint. It is not 
surprising, then, that the current debate over United States trade legisla- 
tion has put so little emphasis on the GATT, despite a large number of 
potential conflicts. 

Both authors think of the GATT as law. The GATT is after all an agree- 
ment and a code of obligations as well as an institution and a forum in 
the Roman sense. Both authors wonder, however, what kind of law it is 
that shrinks from final decisions, clouds rather than clarifies issues, and 
masks its coercive pressures.t Both also discuss the remarkable feature of 
the GATT that the principal over: sanction—permitting the other fellow 
to get even—is available not only if the first party has failed to carry out 
its obligations (Article XXIII (1) (a)), but also if the first party has taken 
any other measure, even though not a violation, or even if it has done 
nothing at all, but the “benefit” that the complainant had previously paid 
for is being nullified or impaired by the existence of any other situation 
(Article XXTII(1) (b) and (c)). This “remedy without a right,” in 
Dam’s phrase, turns out, however, to have been used very seldom, again 
thanks to the institution’s style of dealing with issues in some other way 
and avoiding duels of any kind. An interesting by-product, discussed by 
both authors, is that a country that has no effective remedy, for example, 
a small country without the means to retaliate, is in a relatively weak posi- 
tion to defend its rights.? This may be the one sense in which the GATT 
is guilty of the charge of discriminetion raised increasingly by the develop- 
ing countries. 

Jackson’s book is very orderly—indeed it looks like an American horn- 
book or a continental legal commentary. The book as a whole and every 
section has a statement of what is about to be discussed, a historical section, 
a textual discussion, and a summary of important precedents. All the im- 
portant articles of the General Agreement are taken up, and the footnotes 
give anyone who wants more on any point a running start. Jackson is not 
afraid to go beyond research and discuss the message of law for GATT 
and vice versa. Indeed he even puts forth a draft for a new international 


1 This point is discussed also in another good recent study: Hudec, “The GATT Legal 
System: A Diplomat’s Jurisprudence,” 4 J. World Trade Law 615 (1970). 

2 Uruguay tried some years ago to promote a system of financial compensation— 
damages——for injured countries, but the effort got nowhere. 
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trade organization—all procedure and no substantive rules of economic 
conduct at all. But Jackson is no economist, as he says at the outset 
and at various critical points throughout the volume. 

Dam, by contrast, is fully confident and competent in the underlying 
economic issues. Like many of his Chicago colleagues, he is prepared to 
take on and do battle with any kind of economic doctrine, including the 
doctrines reflected (or hidden) in the various provisions of the GATT. 
With just the briefest introduction (which will not do if the reader has 
never heard of the GATT) Dam proceeds in a series of brilliant essays to 
challenge some of the basic assumptions of the framers of GATT and to 
point out the consequences for development of the international economy 
flowing from these assumptions. Is it true, for example, that customs unions 
are good if they are complete, in thet they promote trade, but bad if they 
are partial, in that they divert trade and cause discrimination? It is too late 
to refashion the European Economic Community, though in retrospect an 
expansion of the Coal and Steel Community limited to industrial products 
might have been more desirable, had it not been ruled out by Article XXIV 
of the General Agreement. Looking to the future, and to a possible new 
code of international economic conduct, consider the consequences for 
North America of a different formulation of the customs union article of 
the GATT. A common energy policy? A United States-Canada Auto- 
motive Agreement expanded to embrace say ten or twelve industries? An 
industrial customs union? It may well be worth rethinking this “funda- 
mental premise.” 

The subject of dumping illustrates the difference between the two books 
under review. Jackson plays it straight—the definitions, the procedures, 
the prohibitions, a leading case. Dam wants to know why the whole 
concept of dumping grew up as it did, first in United States law and then 
in the GATT. Why, he asks, should an importing country be concerned 
that the prices of a product in the exporter’s country are higher than the 
prices at which the product is offered in international trade? The ex- 
porter may have a protected market in his own country, or be in a mo- 
nopoly or oligopoly position, or, conversely, he may be reducing his export 
prices in competition with producers in the importing country or in a 
third country. Under any of these assumptions, making the foreign seller 
raise his export prices, which will cure dumping as defined both in United 
States law and in the GATT, serves only a protectionist purpose and no 
inherent concepts of fairness, let alone interests of consumers. Dam does 
not come up with a better definition of true unfair competition in inter- 
national trade, but his combination of antitrust, price, and international 
trade theories is most refreshing in an area that has previously been dis- 
cussed primarily in terms of technicalities.’ | 

Dam discusses in some detail the difference between tariffs and quotas, 
questioning all and accepting some of the reasons why the GATT founding 
fathers thought tariffs basically all right and quotas not. But he points 
out that as GATT was written, and was tied into the Bretton Woods rules 


8 See, e.g., for a good technical article that does not ask the underlying questions, 
Hendrick, “The United States Antidumping Act,” 58 AJ.LL. 914-934 (1964). 
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concerning monetary conduct, the opposite scale of priorities often pre- 
vailed. Tariffs, once bound, could not usually be raised; but when balance 
of payments difficulties arose, as they often did, Articles XII and XIII of 
the General Agreement permitted quotas, with not very stringent require- 
ments for dismantlement or review. Moreover, since the I.M.F. rules forbid 
multiple exchange rates and discourage changes in par value of currencies, 
the relation of the GATT to the I.M.F. Articles tends to leave quotas as 
the only external remedies for balance of payments difficulties associated 
with internal inflationary policies. 

The shallowness of the concept of reciprocity that governs GATT negotia- 
tions—so-called “trade coverage’—has been observed by many commen- 
tators. The only defense for a system that measures the value of a tariff 
cut by the amount of trade moving prior to the cut, without any reference 
to the effect of the tariff either before or after the “concession” is that it 
relies on easily available figures and is irrational in nobody’s favor in the 
long run. Dam contributes to the analysis, however, by attempting to as- 
sess the value of tariff concessions in the context of the over-all tariff struc- 
ture and (in the E.E.C, terminology) so-called “disparities.” Dam also 
shows how the I.M.F. prohibition of multiple exchange rates, in a situa- 
tion of differing rates of growth or inflation in different industries, tends to 
produce the disparities in tariffs and the item-by-item bargaining that has 
characterized international ta-iff negotiations. 

Dam discusses with great lucidity the international trade issues associated 
with internal taxes, and the cifference in this context between the cascade 
and value-added system of turn-over taxes. Again, Dam explores the 
question of what is a subsidy and asks why, as the GATT provides, sub- 
sidies are worse than tariffs. And he poses a series of very hard questions— 
both institutional and economic—about preferences for developing countries. 
Jackson, in contrast, mentions the problems but simply refers the reader to 
specialized economic literaturas. 

The pervasive theme of bota Dam and Jackson is that the GATT ideology 
of maximizing international trade in the interest of efficient resource alloca- 
tion is sound, though incom lete and in danger of attrition. Moreover, 
the interrelations between trade and monetary matters, between trade and 
development, and between economic and other policies of states, are much 
better understood today than they were in the 1940’s. GATT, born in- 
complete and now surrounded by rival institutions, needs revival, or perhaps 
replacement. Both of the books under review contribute to that task, 
each in its own way. 

Jackson emphasizes the institutional and “legal” questions, on the basis 
of a detailed study of the rezord. Dam’s inquiries go deeper. How far, 
he asks, are states prepared to commit their decision-making to common 
and previously agreed goals? And how sound (not to say relevant) are 
the economic premises underlying the formulations agreed on a quarter of 
a century ago? Both questions seem to this reviewer to call for answers 
on an urgent basis before the system disintegrates even further than it 


already has. ÅNDREAS F, LOWENFELD 
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Sterling-Dollar Diplomacy. The Origins and the Prospects of Our Intet- 
national Economic Order. New Expanded Edition. By Richard N. 
Gardner. New York, Toronto, Sidney, London: McGraw-Hill Book Co., 
1969. pp. cviii, 423. Bibliography. Index. $8.95. 


The publication of this expanded edition of Professor Gardner's de- 
servedly acclaimed book is a real service to many professions: diplomacy, 
political science, international relations, international economics, and in- 
ternational law. With comprehensive brevity, the author has added an 
_ appraisal of the main developments in international economic policies 
during the past twenty-five years. A treasure-house of relevant informa- 
tion, scholarly, well balanced, and prevocative—this essay of approximately 
100 pages in length constitutes the new contribution to the volume. 

In a “Foreword” to the new edition, Professor Robert Triffin relates the 
earlier discussion of the book—the creation of the Bretton Woods institu- 
tions, the Anglo-American Financial Agreement, and the Charter for an 
International Trade Organization—to Gardner’s productive use of the 
concepts “economism,” “universalism,” and “legalism.” ‘Triffim demon- 
strates the applicability of these concepts to the analysis of pitfalls in 
international economic diplomacy. He underscores Gardners conclusion 
that excess stress on economic tools and objectives often leads to the 
initial neglect of non-economic factors vital to the ultimate success of 
international co-operation (p. xv). Concentration on universal rules and 
institutions, it is maintained, impedes closer political collaboration among 
like-minded countries. Precise legal agreements result in rigidities, re- 
tarding the development of daily expedients to deal with emerging prob- 
lems in a rapidly changing national and diplomatic environment. 

Gardners new “Twenty-Five Year Perspective’ concentrates on the 
problems facing the international dollar standard; the rôle of sterling as 
a key currency; the international liquidity debate; the dilemma of adjust- 
ment; the effects of United Kingdom entry into the Common Market; the 
need for increased development assistance; and the institutional impera- 
tives related to these issues. In consequence, his analysis includes a dis- 
cussion of the I.M.F., LB.R.D., GATT, UNCTAD, as well as the future 
of sterling-dollar diplomacy. Clearly, he is constrained to say a little 
about a great deal rather than a great deal about a little. 

The key problems, however, are always raised, the historical background 
considered, and the most generally accepted solutions, at least by the 
economics profession, proffered. To illustrate, Gardner points out that 
the I.M.F. has become an international, not a supranational organization. 
Its directors serve full time at the headquarters in Washington and act 
as representatives of the governments that choose them. He notes that 
the Board of the Fund, like the Board of the Bank, has developed “a 
large measure of solidarity” and that the “directcrs can bring this com- 
mon approach to bear on their respective treasuries and foreign offices, 
thus assisting accommodations in national policies” (p. xxix). Lord Keynes 
had hoped that the directors would be the actual members of the re- 
spective treasuries and foreign offices, serving at prescribed intervals 
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with substantial authority to integrate the salient economic policies of 
the members. He hoped this would set the foundation for the embryonic 
economic government of the world. Although Gardner emphasizes the 
development of a “team spirit” among the directors, and believes “the 
Fund has become a vigorous and often successful spokesman for the in- 
terests of the poor countries” (p. xxx), he would be the first to agree that, 
to date, Keynes’ hope has not been fulfilled. 

For the prevention of international financial crises, further improve- 
ment in the institutional, legal, and operating procedures of the Fund is 
indispensable. Provisions for increased exchange rate flexibility is a ` 
case in point. Countries should have the legal right to float or to fix 
their exchange rates in terms of the dollar. Gardner recommends an 
approach widely held in the economics profession; viz., to permit ex- 
change rates to fluctuate up to two percent on either side of parity, rather 
than the one percent agreed to at Bretton Woods, and to permit the 
parity itself to move one or two percent a year in response to market 
forces. It is this kind of informed, balanced judgment that he provides 
on every issue discussed. 

Those who have not had occasion to read Gardners original volume 
(1956) may find it of particular interest to compare his somber conclu- 
sions on the implementation of American international economic policies 
during the first postwar decade with the ambiguous lessons of the more 
recent United States and European experience. The uncertainty of politi- 
cal events in these fields is to be matched only by the growth in the 
economic literature. Keynes’ cable to the British Government during 
negotiations for the British loan in the mid-1940’s could, in the 1970's, 
apply just as readily to Brussels, or for that matter, to London or Paris: 


We are negotiating in Washington repeat Washington. Fig leaves that 
pass muster with old ladies in Threadneedle Street wither in a harsher 
climate. (Cited in Gardner (1969), p. 205.) 


As regards Britain’s entry into the Common Market, Gardner forthrightly 
describes the restrictions stifling the British economy. Nevertheless, he 
favors entry. An increasing number of U.K. economists, however, have 
stressed the high cost of the adaptations that would be entailed and, in 
their judgment, the economic losses resulting from British entry both to 
Britain and to the world as a whole. 

Gardner could not be more generous in his interpretation of the Fund’s 
operations. But much recent literature has emphasized the need for the 
IL.M.F. to make more rapid progress in developing some of its interna- 
tional central-bank functions. There is a growing danger of the emer- 
gence of two rival monetary blocs which could lead to further cleavage 
in the world economy. While the international dollar standard, with the 
attendant Eurodollar market, becomes more pervasive, the Common Mar- 
ket Commission works on the creation of its own reserve fund and cur- 
rency, with rigid exchange rates among the participants. Moreover, the 
extension of the Common Market to ten European countries entails the 
proliferation of still more exceptions to the unconditional most-favored- 
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nation clause, making it practically inoperational as a basis for equality 
of treatment in international commercial policy. 

If the growth of a restrictive continental nationalism in Europe is to 
be checked, the United States will have to provide a new initiative toward 
the further reduction of tariff and non-tariff trade barriers. Europe can- 
not provide this initiative on a world-wide basis. To be effective, nego- 
tiations would probably have to proceed seriatim on a widespread, in- 
dustrial-sector basis among the major negotiating countries. The realities 
of the Common Market have made it essential to establish complete free 
trade in manufactures to avoid discrimination against non-members. Mean- 
while, preferential rather than pejorative trade treatment should be pro- 
vided for the developing countries. The United States initiative must 
also apply to non-discrimination in capital movements, and to the orderly 
expansion of trade with the Soviet bloc and mainland China. A body 
of comparative and international law, furthermore, must be developed 
on the responsibilities and rights of the transnational corporation, For 
politico-economic perspective in dealing with these issues, perspective 
which is essential for the foundations of an international economy with 
reduced supranational tensions, J recommend without reservation to prac- 
titioners, teachers, and students the expanded edition of Gardner’s book. 


Joun M, Lericue 


China and the Foreign Powers. The Impact of and Reaction to Unequal 
Treaties. By William L. Tung. Dobbs Ferry, N. Y.: Oceana Publica- 
tions, 1970. pp. xxv, 526. Bibliography. Index. $15.00. 


India’s China War. By Neville Maxwell. Bombay: Jaico; London: Jona- 
than Cape; New York: Pantheon, 1970, 1971. pp. 475. Bibliography. 
Index. Rs. 30.; $10.00. 


Two books dealing with China’s reactions to being the victim of so- 
called “unequal treaties” deepen our understanding not only of events 
in Asia but also of the nature of a legal system that takes as one of its 
bases an obligation to observe treaty commitments felt by one party to 
be oppressive. 

Professor Tung of Queens College, The City University of New York, 
summarizes the imposition of foreign control on Chinese trade and the 
extortion by foreign countries of concessions in Chinese territory that 
excited nationalistic feelings in China and contributed to the violent 
popular reactions of the Taiping Rebellion and the Boxer rising. While 
the popular clamor in China was not effective to limit the legal incur- 
sions of foreigners directly, it did lead to the Chinese Revolution of 1911 
and, less directly, to the success of the Communist Revolution culminating 
in 1949. 

The great turning point in the international degradation of China was 
the first World War, and China’s first great diplomatic success was at the 
Washington Conference of 1921-1922. That Conference, normally re- 
membered in the West for adopting limitations on naval armaments, also 
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resulted in the former German claims on Shantung being abolished instead 
of being given to Japan, as had been provided in the Versailles Treaty. 
Unfortunately, Chinese interest lay in pursuing a course leading to the 
re-negotiation of treaties by which foreign governments got rights upon 
which their constituencies relied for investment opportunities, and upon 
which the foreign governments themselves relied in calculating the bal- 
ance of interests that is the basis of foreign policy. And treaties giving 
up rights held unilaterally are, taken in isolation, as much unequal treaties 
as are treaties giving rights to only one party. Unless the yielding party 
is convinced of its national advantage in giving up its rights, it is re- 
luctant to enter into the treaty. Therefore, while the course of Chinese 
diplomacy was, for diplomacy, very fast indeed, the course of political 
events in China between 1922 and 1949 was even faster. 

In two major areas the “unequal treaties” have left traces that still 
affect Chinese foreign reletions directly: the China-Russia and China- 
India borders. With regard to the territories claimed by China in which 
Russia has exercised the rights of a sovereign for many years, Dr. Tung 
regards the origin of Russian rigits as defective and therefore the rights 
themselves subject to re-nsgotiation. He regards re-negotiation as the 
only politically acceptable course and even implies that it is a course that 
is legally compelled, although his argumentation is not entirely clear; 
basically he seems to say that “states cannot be expected to respect the 
sanctity” of “unjust commicments” forever; therefore it is the refusal to 
re-negotiate the treaties containing those commitments that creates con- 
ditions “whose continuance might endanger the peace of the world” (pp. 
356-357). It is implied that this refusal thus violates international ob- 
ligations contained in the U.N. Charter. The argument seems intriguing, 
and it is to be regretted that it is not spelled out more fully. Dr. Tung 
notes that some Russian treaty-based unjust rights date back to the Treaty 
of Kiakhta (October 24, 1727), but does not grapple with questions of 
acquisitive prescription or the general bias of international law towards 
maintaining the status quo that might be raised against the Chinese posi- 
tion. Nor does he draw ths analogy that might be expected between this 
Chinese position and the position taken by the international community 
with regard to India’s claims to Goa, Diu and Daman. 

His summary analysis of the China-India border concludes by support- 
ing the view, now becomirg increasingly accepted outside of India, that 
the border is not nearly as clear as India has been claiming, and negotia- 
tion with Communist China seems to be the most prudent, as well as 
the most appropriate, step. 

The book ends by summarizing some of the major points of Commu- 
nist China’s current foreizn policy, including a wholly unconvincing 
dismissal of the “two Chinas” idea in the context of U.N. representation 
by treating it as part of the Taiwanese nationalist movement instead of 
an attempt by third parties to withdraw from interference in Chinese in- 
ternal affairs by recognizing both “Chinese” governments as sovereign, 
each within the territory that it has effectively controlled for over twenty 
years. The remarkable thing about the summary in this chapter is the 
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extent to which it is clear that Chinese Commumist foreign policy reflects’ 
traditional Chinese national interests. Other things being equal, it seems 
likely that precisely the same policies would be followed by a Kuomintang 
government in China in all essential points as are now followed by the 
Communist government. Regardless of the difficulties in logic or histori- 
cal analysis, that conclusion seems correct: The tree of Chinese Communist 
foreign policy is rooted in the Chinese national reaction to “unequal 
treaties” and even if Chinese nationalism, like all nationalism, is in part 
irrational, the tree is the predictable product of its nutrients. 

Neville Maxwell was the London Times correspondent in India from 
1959 to 1967. His book, India’s China War is written in a somewhat 
journalistic style, with the advantages of readability and currency. None- 
theless, it is basically a scholarly work resting on research and the study 
of documents for which his first-hand observations serve only as local 
color. His review of the legal questions involved in the Sino-Indian 
border problem, occupying the first 45 pages of the text, is comprehensive, 
rests on the best published evidence and some hitherto unpublished evi- 
dence from British and Indian files, and generally supports the Chinese 
case. Indeed, some evidence of British skulduggery, suspected by some 
researchers before, is now documented: viz., the British issuance of Vol- 
ume XIV of Aitchison’s Treaties in 1937 as if it were the 1929 edition 
in order to include the 1914 Simla Ccnvention setting up the “McMahon 
Line,” which had been left out of the 1929 edition. In 1929 the conven- 
tion was apparently not considered binding by the British because it 
had never been signed by China. All known copies of the 1929 edition 
were recalled to be destroyed; only the one in the Harvard Library is 
known to have survived. 

The bulk of the book is a detailed analysis of Indian foreign policy con- 
cerning the border and illustrates the political effect of trusting too strongly 
in a legal case. Indeed, even had India’s legal position been unassailable, 
which it obviously was not, the policy pursued by Prime Minister Nehru 
and his military advisers is revealed in painstaking detail to have had 
war with China as its only possible outcome. Furthermore, Nehru is 
revealed in documentary detail to have embarked on a policy of con- 
frontation long before he revealed the existence of a border dispute to 
his people and cut off his own path to political retreat on border ques- 
tions. He not only rode the charging elephant of popular excitement to 
disaster for India, but apparently deliberately chose to ride it rather than 
discuss the border questions with the Chinese. The Chinese, while, of 
course, not giving away their position either, are shown to have been in 
the main conciliatory; at least it cannot be said, on the basis of the pub- 
lished documents impressively marshaled by Maxwell, that negotiations 
between India and China, with each side giving up some claims it had 
reason to think were valid (as must happen in all negotiations on con- 
tentious issues between equals), would have been fruitless. 

Maxwell finds the blame for the Chinese incursions of 1962 to lie 
overwhelmingly with India, as his research shows prior Indian incursions 
deep into Chinese-claimed territory to have made Chinese military re- 
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sponse the only course India had left open to China if the Chinese border 
claims were to be maintained at all. The Indian defeat is blamed squarely 
on the incompetence of the Indian Army under a political leadership that 
promoted officers on the basis of political connections despite serious 
questions regarding the competence of the beneficiaries of the policy. 
General Kaul’s supporters were labeled “Kaul boys” by his critics with 
malice aforethought. Maxwell’s evidence for his analysis of Indian poli- 
tics in the Army at this time is supported by an Indian Army secret report 
on the 1962 debacle, the conclusions of which are detailed in print here 
for the first time. Of course, none of this is to diminish the military 
achievement of the Chines2; but the full dimensions of that achievement 
are hidden in Chinese records not available to researchers. 

This book must replace the tendentious work of W. F. Van Eekelen 1 
as the most thorough and objective analysis of Indian foreign policy and 
the Sino-Indian border. AED PD Nop 


Betrayal from Within: Joseph Avenol, Secretary-General of the League 
of Nations, 1933-1940 B:7 James Barros. New Haven and London: Yale 
University Press, 1969. pp. xiv, 289. Bibliography, Index. $10.00. 


This is a well-written and superbly researched political biography of 
the second Secretary General of the League of Nations, Joseph Avenol. 
Professor Barros’s thesis is that M. Avenol was an unprincipled reactionary 
of uneven ability, who directed such talents as he possessed against the 
League’s interests more ccnsequentially than in aid of them. He sup- 
ports this thesis with a wealth of detail, drawing skillfully on sources 
hitherto unpublished or wunwcrked. Avenol, to the modest extent his 
personality is portrayed, appears taciturn and withdrawn. Nevertheless, 
Professor Barros’s lucid style, applied to events which—however unin- 
spiring Avenol may have been—-were and remain of high interest, has 
produced a book fascinating for the historian and significant for the stu- 
dent of international organization. 

Avenol was elevated in 1933 from the position of Deputy Secretary 
General, on the retirement of Sir Eric Drummond, for reasons which had 
little to do with his capacities and everything to do with politics. Avenol 
came to power as the Leagre began to lose it. 

Avenol attempted to grapple with the crisis that engulfed the League 
with essentially two policies. The first was to keep Italy in an anti-German 
front. Avenol saw Nazi Germany as the greater evil (a perception not to 
be minimized); he accordingly was willing to embrace and excuse the 
lesser, Mussolini's Italy, even if that were at the expense of Ethiopia and 
the League’s principles. With the failure of that policy, and the increas- 
ing abandonment of the League by its principal supporters, England and 
France, Avenol set out to depoliticize the League by developing its ac- 


1W. F. Van Eekelen, Indian Foreign Policy and the Border Dispute with China 
(The Hague, 1964), reviewed in 60 A.J.LL. 431 (1966). 
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tivities in the sphere of economic and social co-operation. Such devel- 
opment has in a sense borne fruit in the United Nations and its constel- 
lation of Specialized Agencies. But in its day, it was not a policy which 
was successful in restoring either the relative universality or limited effec- 
tiveness of the League, nor coulc it have been. 

Avenol was an activist. He had views on the salient League political 
issues of the day which he pressed behind the scenes, sometimes ably, 
sometimes not. For the most part, he tended to agree with the Powers 
that prevailed in London and Paris, not only because they were the 
Powers but also because their bent was, or almost was, as conservative as 
his. When aggression came from the right, as against Abyssinia, Avenol 
maneuvered to dispose the more quickly of the Ethiopian embarrassment; 
when it came from the left, as against Finland, Avenol displayed energy 
and ingenuity in contributing importantly to the expulsion of the Soviet 
Union. 

With the fall of France, and the British attack on the French fleet, 
Avenol turned on the British and towards Pétain. The circumstances of 
his last months in office did not reflect credit upon him. He resigned 
late in the summer of 1940 and died, in obscure disgrace, in 1952. 

Professor Barros deduces a moral from this tragic story: “. . . interna- 
tional politics is too serious a matter to be left to the Secretaries-General.” 
(P. 265.) “The underlying assumptions of well-meaning people who 
support the position that the Secretary-General should be politically ac- 
tive are that he will see and be motivated by the highest interests of the 
international community and that he will always make the kind of de- 
cision that will assist in maintaining the peace. The latter assumption is 
obviously doubtful,” Professor Barros continues (having just cited the 
“blunder” of the U.N. Secretary General’s withdrawal of UNEF), “and 
Avenol’s activities would appear to put into question the former as well.” 
(P. 263.) The Secretary General, Professor Barros suggests, “is fallible’; 
his actions can have great political import; but those actions affect a 
world of states “too precarious and too delicately balanced to allow a con- 
centration of power in the hands of an individual whose selection is based 
on so subjective a procedure, whose fixed contractual tenure in office 
makes his removal difficult, and whose actions are by necessity cloaked 
in secrecy.” “The belief in a politically active Secretary-General,” Pro- 
fessor Barros concludes, “appears to rest on a form of escapism”: escape 
from the reality that states make international decisions. While, in the 
right hands, the office of Secretary General can “sometimes play an im- 
portant role in maintaining the peace,” in “the wrong hands,” it can “play 
a dangerous role in exacerbating the tensions of the world community. 
Using Avenol’s tenure as an example, it would appear that the latter 
more than cancels out any advantages to be gained from the former.” 
(P. 264.) 

Putting aside the seeming inconsistency of Professor Barros’s emphasis 
upon the preclusive power of states with his emphasis upon the mischief- 
making potential of the Secretary General, it may be noted that Professor 
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Barross discovery of the inevitable fallibility of the Secretary General 
is hardly new; it was, with the example of M. Avenol well in mind, 
articulated in the course of the Preparatory Commission’s definition of 
the Secretary General’s terms of appointment. It is submitted that it does 
not follow that advocates of a politically active rôle of the Secretary Gen- 
eral are naive or, more important, that the risk of the Secretary General 
doing the wrong thing “more than cancels out’ the advantages to be 
gained by his doing the right thing. In the history of the United Nations, 
the positive contributions of the politically active Secretaries General 
(and all have been active) far outweigh the negative; and even the his- 
tory of the League Secretaries General does not provide unarguable sup- 
port for Professor Barros’s thesis. International organization is not so 
strong as to be able to dispense with the political leadership of its chief 
permanent officer; the avenues of fact-finding, good offices, conciliation 
and international initiative and administration are not many. Those whose 
responsibilities are exclusively international are few. Advocates of po- 
litical leadership by the Secretary General know perfectly well that it 
is states that run the world; they know too that the leaders of states also 
are fallible, sometimes unresponsive and often selected by processes that 
do not compare favorably with that of the Secretary General. If there 
is an element of naive idealism in their approach, it may be in the hope 
that the Secretary Generel and the international secretariat will, in the 
very long run, and as part of e process of the development and reform 
of international organizaticn, grow into a true international executive. 

What Professor Barros’ impcrtant study does demonstrate is the pri- 
mordial importance of the political outlook of the Secretary General. A 
capital consideration in the choice of the Secretary General must be his 
appreciation of and attachment to the principles of the Charter. However 
adept his diplomacy, a leck of principle—and of the right principles— 
can, as the story of Avenol so painfully proves, be disastrous. 

STEPHEN M. SCHWEBEL 


The Consolidated Treaty Series. Edited by Clive Parry. Vols. 1-20. 
Dobbs Ferry, N. Y.: Oceana Publications, 1969 —. $40.00 per volume. 


The purpose of this ambitiously conceived and highly useful compila- 
tion edited by an outstarding British legal scholar is to make available 
in a single set of volumes all the treaties concluded between 1648 and 
1918 that can be found either in previously published collections or in 
unpublished archives. Tke value of the undertaking stems from the fact 
that prior to the initiation of the League of Nations Treaty Series in 1919 
treaties were published, if at all, in national collections or private com- 
pilations which have long since been out of print, which can be found 
in few libraries, and none of which contained all the available instruments. 
Yet the texts of old treatiss may be of interest not only to legal and his- 
torical scholars but also tc jurists and government officials, since they may 
be relevant to contemporary controversies over territorial claims and other 
matters. Some early treaties, moreover, are still in force. 
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The original texts of many of the treaties, which in most cases are re- 
produced in facsimile from the sources utilized, are in Latin, Dutch, Ger- 
man, Portuguese, and even Russian. The value of the compilation is en- 
hanced by the efforts of the editor to find and supply reliable translations 
of such texts into English or French, although he eschews the more de- 
manding task of making such translations himself. Despite these efforts, 
however, many of the instruments are not accompanied by English or 
French versions. The editor has promised, moreover, to provide informa- 
tion about the life of each treaty if possible, but the first twenty volumes 
here reviewed contain very little of such information. 

The editor may have been unduly optimistic about the probable length 
of the Series. The advance announcement steted that the Series would 
“extend to about one hundred volumes” the first ten of which would cover 
“the period 1648 to approximately 1693.” Actually, the first twenty vol- 
umes contain the treaties from 1648 to 1694 (plus one treaty made in 
March 1695). At this rate, at least 2C0 volumes will be required to cover 
the entire projected period. It is unlikely, furthermore, that this rate can 
be maintained for the nineteenth century, especially if the promised effort 
to include hitherto unpublished treaties, with the kelp of a favorable rec- 
ommendation of the Committee of Ministers of the Council of Europe 
adopted in 1969, is even moderately successful. 

As might be expected, the instruments contained in the first twenty 
volumes are in large part political in character, with many treaties of 
alliance, peace, cession, interdynastic matrimony, and the like. Also in- 
cluded, however, are some agreements with entities that today would be 
regarded as private persons or associations, and several treaties with 
North American Indian tribes, There is a considerable number of treaties 
between European states or entities (including the Dutch East India Com- 
pany) and non-European rulers in North Africa and Southeast Asia, but 
none between non-European states. 

The editor deserves high praise for the painstaking scholarship and 
meticulous accuracy evident in this valuable research tool. No library 
with pretensions to providing facilities for serious research in international 
law or world history can afford to be without this Series. 


O. J. Liassrrzyn 


BRIEFER NOTICES 


Studies in International Law. By C. F. Amerasinghe. (Colombo: Lake 
House Investments, Ltd., 1969. pp. xii, 321. Bibliography. Index. $6.85; 
57 s., cloth; 44 s, paper.) Studies is not only a significant contribution 
to legal scholarship but an accommodation as well in that it assembles in 
a single volume a number of Professor Amerasinghe’s previously published 
essays. The first essay leads the reader through the International Court 
of Justice's [1962] advisory opinion in the United Nations Expenses case 
and by this method provides a clinical introduction to the subject of 
international organizations. Another essay surveys the principles applica- 
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ble to the interpretation of international legal documents, and then 
proceeds to examine the United Nations’ authority to use armed force in 
light of the travaux préparatoires of the Charter. 

The third and fourth essays concern the relationship between the in- 
dividual and international ‘aw. The third attempts to analyze the right 
to life, as that concept is used in documents such as the Convention on 
Human Rights. Professor Amerasinghe argues quite forcefully that this 
concept is meaningful only in terms of the jus naturale, as refined by the 
Spanish scholastics and translated by them into international law. The 
companion essay examines the circumstances which render an offense 
political and its perpetratcr generally unavailable for extradition. The 
result of Professor Amerasinghe’s research of pertinent British and Euro- 
pean cases on this very perplexing subject is a classification of at least 
certain patterns of offending behavior as essentially political. 

The remaining essays treet the bases of state liability for injury to aliens 
as well as the rather specialized legal problems of state trading in South- 
east Asia. Over-all the essays are valuable and penetrating studies of 
the questions presented anc are particularly well suited for university use. 


F. S. RUDDY 


International Ius Cogens: A Centribution to the Study of the Nature ‘i 
International Law Norms [To Anangastikon Diethnes Dikaion: Symboli 
eis tin erevnan tis physeos ten kanonon tou Diethnous Dikaiou]. By George 
B. Zotiades. (Thessaloniki and Athens: P. Sakkoulas Brothers, 1968. pp. 
xvii, 307.) Professor Zotiedes, Chief Legal Adviser to the Greek State 
Department, brings to international legal literature the first extensive and 
systematic study of the problems pertaining to the existence in interna- 
tional law of norms having the character of ius cogens. Previously, writers 
dealt only occasionally with this important and very complicated subject, 
and in those few cases no simple proof was presented of the present-day 
validity, character, applicability or extent of these norms purporting to 
establish a hierarchy of rul2s of international law. In this comprehensive 
examination of the rules capable of constituting international constitu- 
tional principles, the author, fully aware of the tendency to safeguard the 
unlimited contractual capacity cf the state, calls his subject a difficult 
one, mainly because of the failure until now of finding generally accepted 
criteria for distinguishing ius cogens from ius dispositivum. According to 
the author these criteria can be found only by an analysis of both the 
social and legal prerequisites, in the framework of the international com- 
munity, for the development of legal norms of a constitutional character. 

The author uses the casuistic and abstract analysis of the principles of 
general international law to test which of them fall within the description 
of ius cogens as defined in internal Jaw. This method leads to the tracing 
of international ius cogens in the area of the constitutional principles of 
the international legal order, of the fundamental principles necessary for 
safeguarding international peace and security, of general principles serv- 
ing the basic common interests of the international community as a whole 
and of those to be considered as sine qua non elements of every system 
of law. 

This book, presenting a detailed analysis of ius cogens both as static 
and dynamic law closely related to the new patterns of the legal organiza- 
tion of the international community, is extremely useful in analyzing the 
place of ius cogens in the hierarchy and operation of the international 


legal system. ATHanasios D, PArovursas 
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International Law and the Resources of the Sea. By Juraj Andrassy: 
(New York and London: Columbia Universitv Press, 1970. pp. xviii, 191. 
Index. $7.50.) The author’s purpose is to “examine legal problems that 
have already arisen and will continue to arise as technological progress 
permits man to explore and utilize hitherto inaccessible submarine areas.” 

The first part of the book, in two brief chapters, offers a description of 
the physical shelf and an inventory of seabed resources. The second and 
most successful portion of the book (Chapters 3-5) discusses the evolution 
of the continental shelf as a legal concept. The author attacks the am- 
biguities of the “exploitability” criterion. This reviewer would have given 
equal emphasis to the “adjacency” criterion. Chapter Six focuses on the 
application of Article VI of the Convention to semi-enclosed seas (e.g. 
the North Sea), and provides a somewhat gratuitous attack on the so-called 
“national lakes” solution to deep-ocean floor jurisdiction, which few seri- 
ously advocate and which the author himself Cemolishes in the precedin 
chapter. The final two chapters turn from analysis to prescription, wi 
hardly enough attention paid to the political feasibility of the solutions 
proposed. The author advocates in Chapter Seven reliance on a narrow 
shelf defined in terms of depth with a minimum distance for states with 
little or no geological shelf. A statement thet this course is widely sup- 
ported suggests that the author’s wish may be father to his thought. 
Chapter Eight heroically compresses the reactions in the United Nations 
and the U. S. Congress to Malta’s initiative regarding the seabed, and 
then, surprisingly, lays out a set of recommendations for a comprehensive 
new United Nations agency to deal with all activities in submarine areas 
of the sea. The recommendations, though rather genera], are nonethe- 
less more specific than the evidence of the preceding material would ap- 
pear to warrant. In an effort to be as contemporary as possible, the author 
has added a postscript in which he argues with conviction against the 
“continental terrace” version of extended shelf claims, the advocates of 
which rely on the recent I.C.J. decision in the North Sea Continental 
Shelf Cases. 

In summary, the book is scholarly and useful particularly for its dis- 
cussion of the work of the International Law Commission in Chapters 
Four and Five, the explanation of customary law in Chapter Four, and 
the review of problems of disarmament in Chepter Eight. Some will wish 
that the author had paid more attention to underlying economic factors 
and to the “contiguous zone” as a possible analogy to the proposed “trus- 
teeship” zone under United Nations discussion in connection with the 


seabed. D. S. CHEEVER 


Der Grundsatz der Freiheit der Meere in der Staatenpraxis von 1493 
bis 1648. Eine rechtsgeschichtliche Untersuchung. By Gundolf Fahl. 
( Beiträge zum ausländischen öffentlichen Recht und Völkerrecht, No. 51. 
Cologne, Berlin, Bonn, Munich: Carl Heymanns Verlag KG, 1969. pp. ix, 
143. DM. 28.) The well-documented thesis analyzes the origins of one 
of the most important principles of international law, i.e., the freedom of 
the seas. The author has been able to use interesting sources, not yet 
published (Appendices 4, 5). The book consists of two parts, the first 
showing the legal developments concerning the claims of Portugal and 
Spain to the oceans from 1344 to 1648, and the second dedicated to the 
reactions of France, Britain and The Netherlands to these claims. Un- 
fortunately the book is not easy to read. The many subdivisions and the 
reporting of details sometimes make it difficult to follow the line of 
thought. What strikes the modern international lawyer is the lack of dis- 


868 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 65 


cussion clarifying the reletionship between freedom of commerce and 
navigation and freedom of the seas. While the first always concerns a 
territory or territorial waters, the second does not. No doubt there are 
and were many connectiors in the development. But it seems doubtful 
if one can argue from one to the other, as Fahl frequently does (pp. 29, 
97, 114). Some systematic clarifications would have been helpful in this 
respect. The historian of imternational law will find an astonishing amount 
of detailed information ani an abundance of sources cited in the com- 
paratively small book. Latin, Spanish, Portuguese, as well as French, 
English, German and Dutch literature and sources are used in an ad- 


mirable way. JOCHEN ABR. FROWEIN 


Régimen Jurídico del Altı Mar. By Alejandro Sobarzo. (Mexico, D.F.: 
Editorial Porrua, S. A., 1970. pp. xv, 323. Index.) Professor Sobarzo 
of the National University of Mexico gives us here a most useful sum- 
mary of the law of the sea. The range of topics is wide, as indeed a 
treatise on the law of the sea must be with the new problems that are 
arising. The author supports the decision in the case of The Lotus in 
respect to the territorial] ckaracter of vessels. The limitations of freedom 
of fishing are clearly set forth. Piracy receives special treatment, and 
the procedure of recognition of the nationality of the vessel is discussed 
in the light of the Geneva Convention of 1958. The continental shelf 
is analyzed and the opinicn expressed that the conception of the conti- 
nental shelf should be rev:sed. A final chapter deals with the resources 
of the ocean depths. 

The Geneva Convention; of 1958, together with the Declarations, are 
given in an Appendix, followed by an elaborate bibliography. The au- 
thor is to be congratulated on a volume which presents its subject so 
concisely and so clearly, and which is so beautifully printed. 


C. G. Fenwick 


International Protection of Human Rights. By Alessandra Luini del 
Russo. (Washington, D. t.: Lerner Law Book Co., Inc., 1971. pp. xi, 
361. $12.00.) The literatcre on the international aspects of human rights 
has again been enriched Ly an important work. As Henri Rolin points 
out in the Foreword, written in December, 1969, Professor Luini del 
Russo's book came out at a crucial time, when the two International Cove- 
nants on Human Rights had been opened for ratification or accession, 
when the American Convention on Human Rights, Act of San José, had 
been signed, and when inportant events were taking pee within the 
Council of Europe. Rolin went on to say that “the Greek crisis will show 
whether or not the grave violations of human rights and their sanctions 
do affect the international relations of the transgressor Government and 
its possibility of survival” and that “undoubtedly, Washington’s compre- 
hension or lack of comprehsnsion of the important interests at stake which 
Strasbourg represents will largely contribute to the final determination of 
that issue.” 

It does not appear that the book under review has influenced Washing- . 
ton’s attitude towards the present Greek Government in the sense desired 
by Professor Rolin. This Joes not, of course, detract from its merits as 
a textbook and as a very useful collection of relevant materials, particularly 
on European developments. 

Chapters I and II, devoted respectively to “Fundamental Freedoms at 
the Dawn of International Law” and “The Quest for Human Rights” are 
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followed by a chapter (III) (“The Emerging of the Individual in the 
Law of Nations”) which in less than forty pages covers the global ar- 
rangements in the human rights field made during and since World War 
II, the human rights provisions of the United Nations Charter, the Uni- 
versal Declaration of Human Rights, the two International Covenants on 
Human Rights, a few of the other world-wide arrangements, the Nurem- 
berg principles, genocide, problems of the prosecution and extradition of 
war criminals, and the Eichmann trial. A section on “Nuremberg and 
Genocide in Domestic Jurisdictions” contains interesting materials not 
only on United States, British and Australian practice, but also (p. 65) 
on a very questionable but significant decision of the Court of Appeals 
of Bologna. Wide fields of activities of the United Nations system and 
their results, such as the status of women, the status of refugees, discrimi- 
nation in education, investigations of racial discrimination, investigation of 
forced labor, advisory services in human rights, studies, periodic reports 
on human rights are not touched at all. 

The rest of the book is almost exclusively devoted to the European 
Convention on Human Rights and, to some extent, to attempts at other 
regional arrangements. Thus, by and large, the book is a monograph on 
the European Convention, a detailed presertation and analysis of the 
practice of its organs (the Committee of Ministers, the European Court 
of Human Rights and the European Commission on Human Rights). An 
important and informative chapter (IX) describes the effect of the Euro- 
pean Convention in the internal legal systems of the states parties. 

This reviewer expresses the hope that in future editions of her useful 
and valuable work the writer will devote to world-wide instruments and 
other developments attention commensurate with that which in this, first 
edition she has given to the work of the Council of Europe. Sy 


Econ SCHWELB 





Human Rights, Federalism and Minorities. Edited by Alan Gotlieb. ee i 
(Toronto: Canadian Institute of International Affairs, 1970. pp. x, 268. 
Index. $6.00.) Domestic factors contribute to the making of foreign policy; 
this anthology demonstrates the corollary that scholarship about foreign 
affairs reflects the domestic concerns of the writer. 

In the first section on “Human Rights and Federalism” Prime Minister 
Trudeau contributes an article which is essentially an argument for a 
Canadian constitutionally entrenched Bill of Rights. The essays of Pro- 
fessors Gotlieb and Tarnopolsky discuss the impact of United Nations 
legal developments on the Canadian political system. Gotlieb explores 
how the peculiar Canadian variant of federalism has adapted to legal 
developments in the United Nations. Tarnopolsky attempts to demon- 
strate the influence of United Nations legislation on Canadian legal prac- 
tices. Professor Louis Sabourin analyzes the problem of federal states ad- 
hering to international conventions concerning the rights of man. 

The second section on “Human Rights and the Individual” contains two 
well-researched articles. Maxwell Cohen’s contribution is a short, general 
discussion of “The Individual in International Law.” Dean R. St. J. Mac- 
donald presents a longer, more spec:fic article exploring both the legal 
and political issues involved in “Petitioning an International Authority.” 

The last section, “Minorities, Language Rights, and Regionalism,” offers 
Canadian scholars the greatest opportunity to apply the lessons of do- 
mestic politics to the area of international studies. Professor John Hum- 
phrey discusses the impact of decolonization on traditional human rights. 
He examines, in both an historic and philosophic context, the difficulty 
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of synthesizing doctrines of self-determination with Western ideas of 
individual liberties. L. C. Green, “Protection of Minorities in the League 
of Nations and the United Nations,” continues the discussion by examin- 
ing a variety of historical situaticns. Both authors make important con- 
tributions by illustrating tne difficulties international organizations en- 
counter in dealing with the problem of national minorities. 

Kenneth D. McRae has called on his experience as a member of the 
Royal Commission on Bilingualism and Biculturalism to write a superb 
article on “The Constitutional Protection of Linguistic Rights in Bilingual 
and Multilingual States.” This concise, informative paper compares how 
five states face the challenge of linguistic divisions. Not only is the com- 
parative legal analysis lucid but it is well grounded in political reality. It 
may be relevant that the mcst impressive article is by an historian. 

The final article by Ivan L. Head of the Prime Ministers Office on “Re- 
gional Developments Respecting Human Rights” is a somewhat polemical 
argument for a Canadian constitutionally entrenched Bill of Rights. He 
suggests that Canadian practices should follow regional, O.A.S., legal trends. 

Most anthologies are uneven in quality and this is no exception. How- 
ever, all the articles are published here for the first time and several are 
significant contributions. nZ Rene 


Memorial University of Newfoundland 


Die Europäische Mensckenrechtsordnung. Individualrechte, Staaten- 
verpflichtungen und ordre public nach der Europäischen Menschenrechts- 
konvention. By Hannfried Walter. (Cologne and Berlin: Carl Heymanns 
Verlag KG, 1970. pp. x, 1E0. DM. 26.) This book deals with what the 
author calls the “European human rights order,” with the rights of indi- 
viduals, obligations of states and ordre public under the European Con- 
vention on Human Rights. It is a theoretical work which addresses itself 
to basic concepts, such as the definition of international law, the subjects 
of international law, and the capacity to acquire rights under international 
law. The authors approach is basically conservative, i.e., he attempts to 
reconcile the state of affairs which developed as a consequence of certain 
post-World-War-II instruments and, in particular, the European Con- 
vention on Human Rights, with traditional concepts of international law. 
He comes to the conclusion, however, that the convention did make the 
individual a subject of international law. 

The author is critical of the well-known decision of the European Com- 
mission of Human Rights in the case of Austria v. Italy (1961), which 
stated that the purpose of the parties in concluding the convention was 
not to concede to each other reciprocal rights and obligations in pursuance 
of their national interests, Eut to establish a common public order of the 
free democracies of Europe (un ordre public communitaire, translated 
by the author as “die öffentliche Gemeinschaftsordnung”). He does not 
agree that the obligations of the contracting states are essentially of an 
objective character and precers the theory of reciprocal rights and obliga- 
tions (Gegenseitigkeitstheorie). What appears to be an interesting theo- 
retical speculation may, in practice, have devastating consequences, hav- 
ing regard to the provisions of Article 60 of the Vienna Convention on 
the Law of Treaties (termination or suspension of the operation of a 
treaty as a consequence of its breach). If it were correct that the Euro- 
pean Convention is an instrumen® setting forth only reciprocal rights and 
obligations of the states parties, it would hardly qualify as a treaty of a 
P 7 character anc would not be protected by paragraph 5 of 
Article 60. 
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Sir Gerald Fitzmaurice, who certainly belongs to the conservative school 
among contemporary international lawyers, distinguished in his Second Re- 
port’on the Law of Treaties (1957) between, on the one hand, obligations 
which have an absolute rather than a reciprocal character, where the ob- 
ligation is toward all the world rather than particular parties, and, on the 
other hand, obligations that are not absolute and are essentially bilateral 
and reciprocal in application. Sir Gerald had no doubt that treaties on 
human rights came within the first category, with the consequence that a 
fundamental or, under the Vienna terminology, a “material” breach by one 
party could neither justify termination of the treaty nor corresponding 
breaches of the treaty even in respect of nationals of the offending party. 

The author admits, however, that the European Convention contains 
certain elements of ius cogens. He is also skeptical of the proposition 
that Article 24 of the European Convention (dealing with inter-state com- 
plaints) provides for an actio popularis, i.e., “a right resident in any mem- 
ber of a community,” in the present case of every state party, “to take 
legal action in vindication of a public interest.” He relies to a large ex- 
tent on statements contained in the 1966 Judgment in the South West 
Africa Cases. Apart from the fact that that Judgment was somewhat sui 
generis, a dictum in the Court’s decision in the Barcelona Traction case 
(1.C.J. Reports, 1970, p. 32) has considerably qualified what the 1966 
Judgment had said on this problem. 

While this reviewer cannot share many of the authors conclusions, he 
does not hesitate to state that the book under review is a work of impres- 
sive scholarship, which raises questions which have not been raised before 
and forces those concerned to re-examine propositions which, in the last 
two decades, have been taken for granted. Raaw eaewes 


Human Rights and International Action. The Case of Freedom of 
Association. By Ernst B. Haas. (Stanford, Calif.; Stanford University 
Press, 1970. pp. xv, 184. Index. $6.50.) The point of departure of 
this book by an eminent political scientist is the view that the “formal, 
legal approach” to the protection of human rights by international action 
on the global, United Nations, level has not been successful. He suggests 
therefore as an alternative to comprehensive international instruments, 
such as the International Covenants on Human Rights, the consideration 
of a “functional approach to the study of human rights which demands 
less of governments.” Although this may seem to be “a second best 
strategy, the author proceeds to examine whether or not this “second 
best strategy” may, in the circumstances, not be the best one. The “func- 
tional approach” consists in concentrating on specific rights or groups 
of rights which have the support of a wide international constituency. 

To test his general proposition, the author examines the activities of 
the machinery which the Internaticnal Labor Organization, on its own 
behalf and on behalf of the United Nations, established for the protection 
of freedom of association for trade union purpcses in 1949/1950. This 
machinery, the Fact Finding and Conciliation Commission on Freedom of 
Association and the Freedom of Association Committee of the Governing 
Body of the International Labor Office, was created, not by an interna- 
tional treaty, but pursuant to an agreement between the International 
Labor Organization and the United Nations and thus has its constitutional 
basis in the inherent powers of the two Organizations under their respec- 
tive constitutive instruments. 


1 Sir Gerald Fitzmaurice, Second Report on the Law of Treaties, U.N. Doc. A/CN.4/ 
107, par. 125, 1957 I.L.C. Yearbook (II) 54. 
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‘The main part of the book consists of a statistical and substantive 
analysis of the case law of the Freedom of Association Committee. Pro- 
fessor Haas has used 468 of the 545 cases made public by the beginning 
of 1968. He lists a number of cases of “great improvement” as a result of 
the Committee's activities and more numerous instances of “some improve- 
ment.” The “mobilization pclities,” i.e., the states of Eastern Europe, were 
not co-operative. Haas stresses as particularly significant successes 
achieved in Spain, Greece (both before and after 1967) and Japan. 

By and large, the author finds, however, that the neo-functional strategy, 
as exemplified in the freedom of association procedure of the International 
Labor Organization, cannot in any sense be considered a significant success. 

As to future developments in the human rights field the author sees 
some hope in the International Convention on the Elimination of All Forms 
of Racial Discrimination, provided its optional provision permitting com- 
plaints by individuals or groups becomes operative. 

The United Nations Commission on Human Rights, which in 1947 de- 
cided that it had no power to take any action in regard to complaints 
concerning human rights, seems to him unlikely to play a strong réle in 
encouraging value-sharing. In 1970, after this book was written, the 
Commission reversed itself and recommended to the Economic and 
Social Council that it be ziven authority to examine communications 
which appear to reveal a consistent pattern of gross and reliably attested 
violations of human rights and fundamental freedoms within the terms 
of reference of the Sub-Commnission on Prevention of Discrimination and 
Protection of Minorities. This authority was granted in principle and 
subject to a host of precautions and limitations. 

Professor Haas’ pessimistic book is interesting and valuable, not least 
because it is a warning against complacency and self-congratulation. 


Econ SCHWELB 


Samostanowienie w prawiz i w praktyce ONZ [Self-determination in 
the Law and Practice of the UNC]. By Ludwik Dembiński. (Warsaw: 
Państwowe Wydawnictwo Naukowe, 1969. pp. 275.) The book under 
review discusses how the principle of self-determination of peoples has 
become in the last twenty-five years a notion widely used in the political 
and legal practice of the United Nations, but how unlikely it is to find 
an unambiguous, firm and convincing answer as to the content, object, 
and subjects of the alleged legal right. Dembiński has undertaken the 
difficult though inspiring task of answering this question. His presenta- 
tion is quite successful insorar as he has tried logically and literally to 
reconstruct the legal institution of self-determination as it has been spelled 
out in the provision of the Charter. He is also successful in presenting a 
thorough analysis of the relevant practice of the United Nations. He is 
perfectly justified in stating that “the principle of self-determination of 
peoples became a norm of positive international law as a result of the 
placing of relevant provisions in the Charter of the United Nations” (p. 
197). This position, which i of merely formal significance, runs counter, 
however, to the somewhat ambiguous wording of these provisions and 
to the flexible and inconsistent practice of the United Nations. It is true 
that this practice has tended to rely on the principle of self-determination, 
and states have often invoked it. The more visible and quite reliable 
evidence of this practice concerns the process of decolonization. But the 
principle of self-determination is, as Dembiński argues, applicable to 
cases other than those of decolonization; and in this sphere the practice 
is not uniform. The question in the non-juridical domain is where the 
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line should be drawn, in the social and political process of civil strife, be- 
tween that stage in which the integrity of sovereign exclusiveness in do- 
mestic jurisdiction still prevails and that stage in which the over-all situa- 
tion is rapidly transformed into one in which the internationally recognized 
legal right of self-determination of peoples may effectively be invoked 
against the sovereign state, 

Dembinski’s book deserves attention as a timely and valuable contribu- 
tion to the literature of the subject. MARIAN E. Iwaneyxo 


Das Recht der Volksgruppen und Sprachminderheiten in Österreich, 
Mit einer ethnosoziologischen Grundlegung und einem Anhang (Ma- 
terialien). By Theodor Veiter. (Vienna and Stuttgart: Wilhelm Braumül- 
ler Universitats-Verlagsbuchhandlung G.m.b.H., 1970. pp. xxvii, 890. In- 
dexes. $27.00.) Austria has long been known as a Yeading center for 
studies of national minority problems. The present massive volume by 
Dr. Veiter helps enhance that reputation. The author devotes the first 
section of the book to a theoretical disquisition on the various component 
elements of the nationality question, exploring such items as the different 
proposed conceptual definitions of “people,” nation, ethnic group, the 
themes of genuine and sham national minorities, border minorities and 
hinterland minorities, “the right to the homeland,” loyalty and patriotism, 
irredentism, the right of national self-determination, the legal status of 
national minorities and the state constitution, and minority refugee groups. 
Part Two analyzes in exhaustive detail the position of ethnic and linguistic 
minorities in the Austrian Republic: the Czechs in and out of Vienna, 
the Slovaks, the Gypsies, the Jews, the Hungarians, the Croats, the Slovenes 
in Styria and especially in Carinthia. A sociological esquisse dwells on 
the prospects for the preservation and further es et of the cul- 
turally “alien” enclaves in light of such factors as the attendant loss of 
social prestige, party separatism, linguistic distinctiveness and discrimina- 
tion. 

Next, the author examines the carpus of domestic and international 
legal principles governing the rights and privileges of minorities in the 
Austrian Republic, from the norms regulating the official use of minority 
languages in administrative and judicial proceedings to the effect of the 
more important agreements to which Austria is a party, ie., the Treaty 
of St. Germain, the so-called State Treaty of 1955, the Genocide Conven- 
tion, the European Convention on the Protection of Human Rights, etc. 
The whole complex of special rules dealing with local practices that run 
the gamut from prescriptions on the criteria for civil service appointments 
for members of minority groups to the provision of special school fa- 
cilities also receives due attention. Finally, formal complaints lodged by 
minorities with sundry international organizations are discussed. 

A documentary appendix, a comprehensive bibliography, and indexes 
close the volume. In terms of wealth of resources, scope of historical 
perspective, and range of inquiry, this work of research will be hard to 


match. GEORGE GINSBURGS 


Powstanie Polski Ludowej. Problemy Prawa Miedzynarodowego [Emer- 
gence of People’s Poland. Problems of International Law]. By Ludwik 
Gelberg. (Warsaw: Law Institute, Polish Academy of Science, 1970. pp. 
163.) This slim volume, ably written and amply documented, deals wi 
international aspects of the position of the Polish state after World War 
II. Poland of today, the author asserts, is the continuation of the Second 
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Republic, as the Second Republic was the continuation of the Common- 
wealth partitioned at the ead of the eighteenth century. It has adhered 
to its legal system as inher-ted from the interwar regime, has maintained 
its membership in internat-onal organizations, and has settled its differ- 
ences with other countries :n connection with the expropriation of foreign 
interests. Although it Jost more than 50 percent of its territory to the 
Soviet Union and was reccmpensed by the acquisition of territory from 
Germany, it is still the same state that it was in between the wars. It had 
its government in the West; its army, navy, air force and underground 
forces continued to resist in Poland. So long as the war continued and 
its outcome was undecidei, German incorporation of Polish provinces 
into the Reich was illegal. 

So far so good. And yet an important aspect vital for the understanding 
of Poland’s position today is missing. Our author failed to reveal the 
fact that the plan for the liquidation of Poland was a Soviet and German 
venture agreed to in a special agreement. While Germany incorporated 
only some of the Polish provinces into the Reich, the Soviet Union (which 
as a matter of fact acquired more than half of the country) incorporated 
all of its share into the Sov-et Union, and, while Germans kept their plans 
for Poland secret, Molotov gloated publicly in the Supreme Soviet over 
the disappearance of that “Lastard child” of the Treaty of Versailles. True, 
our author assures his readers that the Soviet declaration made at the time 
of the sharing of the spoils (when the Polish state ceased to exist) was 
illegal and later withdrawn, but only as a result of the German attack 
and in order to appease the Western Powers. 


KAZIMIERZ GRZYBOWSKI 


Die vélkerrechtlichen Aspekte des Oder-Neisse-Problems. By Siegrid 
Krülle. (Berlin: Duncker & Humblot, 1970. pp. xxiv, 391. Bibliography. 
DM. 76.) This dissertation analyzes in detail the various legal aspects 
of the frontier between Poland and Germany and of the part of former 
East Prussia that has been allotted to the U.S.S.R. The author first es- 
tablishes some common grcund in the field of international law on which 
the parties to this territorial problem stand. A brief history of the Pots- 
dam decisions is then followed by a thorough discussion of the legal posi- 
tion cf defeated Germany and the competence of the victorious Allies to 
dispose of and administer German territory. The author writes about a 
possible change of sovereignty in the territories accorded to Poland and 
the U.S.S.R., and, in this ccntext, reviews the modes of acquisition of ter- 
ritory. The meaning and contents of administration of the former German 
territories by Poland and the U.S.S.R. are also given some space. The 
last part deals with the several arguments that were or are still being 
advanced to substantiate the conflicting claims to these territories. There | 
is, finally, a discussion of the different means and instruments whereby 
the conflict on the Polish-German borderland might be disposed of. Very 
little is said about a bilateral regulation of the territorial problem (p. 356), 
while the Ostpolitik of Willy Brandt and the Polish official attitude have 
amply shown the prospects 3f reconciliation. 

The principal thesis of the book is that the areas taken over by Poland 
and the U.S.S.R. under the Potsdam decisions are still part of the German 
state territory (deutsches Staatsgebiet). The reviewer does not share 

opinion. As the resul of the developments that took place in and 
after 1945, there came a change of sovereignty in the area beyond the- 
Oder and the Western Neisse. In treaties signed with the U.S.S.R. and 


2 Nazi-Soviet Relations 1939-41, pp. 101-107 (U. S. Govt. Printing Office, 1948). 
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Poland in 1970, which are yet to be ratified, the Federal Republic‘of © 
Germany recognized the new frontiers in this part of Europe. The other 
German state (the DDR) did this as early as 1949 and 1950. The Western 
Powers, of which France and the U. K. have recognized the Oder-Neisse 
frontier, are far from accepting the fiction of German territory as it 
existed in 1937. These Powers reserve the final regulation of the matter 
for a future peace settlement. If it ever materializes, such a settlement 
can only take account of the frontiers as they exist now. 


K. SKUBISZEWSKI 


Intervention and Negotiation: The United States and the Dominican 
Revolution. By Jerome Slater. (New York, Evanston and London: Har- 
per & Row, 1970. pp. xix, 254. Bibliography. Index. $7.95.) This bal- 
anced and comprehensive study of United States intervention in the 
Dominican Republic covers the stcry from the start of the revolution 
through the establishment of the Balaguer regime in 1966. Slater’s anal- 
ysis is political rather than legal, but its excellence commends the book 
to international lawyers as well as political scientists. He finds too broad 
those criticisms that see the intervention as “symptomatic of a general 
pathology of American foreign policy under Lyndon Johnson, if not... 
of the entire range of U. S. anti-Communist effort in the postwar period”; 
but his own criticisms are sweeping enough even within his narrower 
interpretation of the intervention as “an application of the much more 
limited and specific No Second Cuba policy...” He argues convincingly 
that, even allowing the validity of that policy, the risk of Communist 
takeover was insufficient to justify the political and moral costs of inter- 
vention; and further, that even another indigenous Communist revolution 
in the Caribbean would not per se have been g threat warranting inter- 
vention. Slater also criticizes various posi-intervention U. S. policies, 
especially excessive use of armed force against the Constitutionalists and 
failure to curb (let alone reform) the Dominican military. He also stresses 
the episode’s serious undermining effect on the Organization of American 
States and the injury to U. S. reletions with Latin America generally. 
Although making a fairly good case against top easy parallels between 
the Dominican affair and the later Soviet invasion of Czechoslovkia, 
Slater curiously fails to note the usefulness of our action to Soviet policy- 
makers in 1968: Moscow framed its claims in Central Europe in the 
precise language of Washington’s 1955 claims; the Johnson Doctrine pro- 
vided the argument of the Brezhnev Doctrine, a coincidence that can 
hardly have been accidental. This reviewer nevertheless agrees that the 
Dominican episode was more of a special case than the beginning of a 


trend. | Rura B. RUSSELL 


International Organization (in Greek). By Alkis-Vasileou N. Papacostas. 
(Athens: 1970. pp. 158. Bibliography. Index.) The stated object of the 
book is to deal with the legal problems, the goals and the rôle of inter- 
national organization. Answers are undertaken to certain basic questions 
concerning it. What are its main characteristics? To what extent can it 
contribute to the development of international law and order? Is its rôle 
limited and, if so, how? What is the difference, if any, between it and 
national organization? | 

The treatise does not deal with the United Nations, since the author has 
covered it in another work. Itis limited to an analysis of what the author 
considers the most representative organs of various categories, which he first 
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divides into general and specizlized agencies. The former are those govern- 
ing gen2ral relations between the member states, while the latter are classi- 
fied according to their special subjects: military (NATO), economic ( Euro- 
pean Economic Community), social (World Health Organization), educa- 
tional (UNESCO), and others. 

The volume contains two parts. The first one covers the legal nature 
of intemational organization: its characteristics, its relation to states, the 
international community, international law and policy; also its jurisdiction, 
respons-bility, privileges and immunities. At the end there are the author’s 
conclusions. The second part is divided into two chapters. Sixteen 
regional international organizations are discussed in the first one, while 
seven specialized agencies are described in the second. 

The treatise is a useful on> to students and international practitioners, 
as it brings together a scho_arly analysis of the nature of international 
organization and basic information on the major international organs. 


Jorn Maxros 


La ONU: Dilema a los 25 años. (Mexico, D. F.: El Colegio de México, 
1970. pp. 304.) The Cente: of International Studies of the Colegio de 
Mexico is to be congratulated on taking the occasion of the Twenty-fifth 
Anniversary of the meeting cf the United Nations Assembly to bring to- 
gether the contributions of same eighteen scholars analyzing the problems 
of the Jnited Nations and proposing solutions. The contributors are of 
differen: nationalities, with the result that we are given a volume useful 
not onl to Mexican students but to a wider range of scholars and the 
Spanish-speaking public. 

All phases of the United Nations are examined. Security, disarmament 
and the settlement of disputes naturally dominate. Economic and social 
problems, the development of international law, the protection of human 
rights, and the relation of undeveloped states to the specialized agencies 
of the United Nations follow. Professor Falk has an excellent contribu- 
tion on the Organization of the United Nations, and Professor Tunkin of 
the University of Moscow presents his point of view on coexistence. Five 
Mexican scholars contribute a survey of current problems, the two editors, 
Sepulveda Amor and del Rosario Green, summarizing the particular issues 
treated. The essay by Professor Lachs of the University of Warsaw on the 
contribution of the United Nations to the development of international law, 
1945-1670, would alone justify the volume. 

El Colegio de Mexico has done a great service to Latin America in pre- 
senting the problems of the United Nations in such a clear and constructive 
manner If one may differ here and there with some of the points made 
in the individual essays, the volume as a whole is a most useful contribution 
to the subject. The United Nations is simply too little known in Latin 
America, as indeed, not too little known in the United States but given 


too littls support. C. C. FENWICK 


Fundamentos y Propositos de las Naciones Unidas. Vol. I. By Luis 
Valencia Rodriguez. (Quito: Editorial Universitaria, 1970. pp. 387.) A 
professor in the Institute of International Law of the Central University of 
Ecuador gives us here a study of the United Nations and its background; 
and it is done in such simple end direct terms as to commend itself not only 
to the students but to the general public as well. 

An opening chapter surveys the history of international co-operation, 
beginning with ancient times and coming on down to the antecedents of 
the League of Nations. The League is described in detail, and the failure 
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of the great Powers to co-operate in its objectives foreshadows the outbreak 
of the second World War. Then follows the main body of the volume, a 
description of the immediate antecedents of the United Nations and a care- 
ful analysis of the principles of the Charter, The author is hopeful of 
what the United Nations can accomplish, both as a center of co-operation 
and as a public forum for the discussion of problems and a procedure of 
mediation and conciliation. 

An excellent handbook, which should serve a useful purpose in the 
educational institutions of the country. C © INV 


Die Organisation der Amerikanischen Staaten (OAS). By Gerhard 
Kutzner. (Veröffentlichungen des Instituts für Internationales Recht an 
der Universität Kiel, No. 62. Hamburg: Hansischer Gildenverlag, Joachim 
Heitmann & Co., 1970. pp. 399. Index. DM. 48.) Gerhard Kutzners Die 
Organisation der ee eam Stceaten is a guidebook to the O.AS. 
system, its “constitutions,” organs and experience. The author’s primary 
concern is with the legal aspects of the Organization and its actions. The 
history of the development of the various organs and complex treaty com- 
mitments is sketched in a clear but dry fashion. The reader will have 
difficulty drawing out of the account of chronological developments any 
feeling for the rôle and importance, or lack thereof, of the Organization of 
American States and its predecessor organizations in the evolution of inter- 
American politics. Mr. Kutzner does point to the overriding dominance of 
the United States at crucial moments, for example, at the time of the 
Cuba missile crisis, the agonizing choice of a Secretary General in 1967 
and the Dominican affair, but one is given little insight into the politics 
within the system. Nor in his discussion of social, economic and cultural 
co-operation and of the work of the Inter-American Committee of Jurists 
do we gain any perspective on tae impact of these efforts on conditions 
within the member states. 

The lengthy analysis of the competences of the organs and sub-organs 
concentrates on the compatibility of the way these have been interpreting 
their mandates with the various lega] documents which set them up and 
defined their powers. The author is particularily concerned to reconcile the 
operations of the Council of Ministers with that body’s legal parameters. 
By a rather lengthy analysis of the texts he satisfies himself that the Council 
has not exceeded its mandate—as has been charged by a number of com- 
raentators on the O.A.S. The conclusion is in line with his general position: 
the O.A.S. and its agencies are operating to a high degree in a way which is 
consistent with their “constitutions.” 

This book is a careful, well-organized and competent introduction to 
the O.A.S. system—useful for one who wants to become acquainted with 
the system and a place to look up information about structures, com- 
petences and major events. It would be more useful had the author spent 
enough time on his index to make his work a more usable reference book. 


ALEXINE ATHERTON 


Organizing African Unity. By Jon Woronoff. (Metuchen, N. J.: The 
Scarecrow Press, 1970. pp. x, 693. Index. $15.00.) This long descrip- 
tive work begins with the Pan African movement, and includes a section 
on regionalism, but its main focus is on the Organization of African Unity. 
Woronoff presents useful material cn the organization, decolonization, 
internal and interstate conflicts, and development problems. Missing, 
however, is a theoretical thread to guide the reader in this maze of material. 


J. S. Nye 
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‘The Impartial Soldier. Ey Michael Harbottle. (London, New York, 
Toronto: Oxford University Press, 1970. pp. xii, 210. Index. $5.50.) 
This book, published under the auspices of the Royal Institute of Inter- 
national Affairs, is largely taken up with the authors experiences with 
the United Nations peacekeeping operation in Cyprus. Brigadier Har- 
bottle was Chief of Staff of the United Nations Force during the period 
1966-1968. In addition to recounting his personal experiences the author 
gives sufficient historical bacxground and general description of the nature 
of peacekeeping operations <o place this particular experience in context, 
and furthermore, he does nct hesitate to express judgments regarding the 
value of peacekeeping operations. In fact, for the serious student of this 
particular form of United Nations activity, the book’s great value is that 
conclusions are based in ths solid ground of experience as reported by 
one in the position to know the facts, able to see the forest in spite of 
the trees, and fully understanding the complex circumstances making 
the operation possible and determining the form it must take. 

During the period of Brigadier Harbottle’s service as Chief of Staff, 
the United Nations Force was called upon to deal with repeated incidents 
involving the Greek and Turkish communities and Greek and Turkish 
fighters from the mainland. Of these the most serious was the fighting 
at Ayios Theodhoros on November 15, 1967, which not only resulted in 
considerable loss of life anc destruction of property but also came near 
bringing active military intervention by Turkey in its wake. The author’s 
discussion of alternative wavs of dealing with this crisis, either to avoid 
it or to control it, is particularly interesting and illustrates the kind of 
difficulties that military pezsonnel engaged in peacekeeping operations 
face when they are required to deal with armed violence without employ- 
ing the arms they are accustcmed to use in such situations. 

The author is very generous in his judgments on the performance of in- 
dividuals and military contingents. He sees no insuperable difficulties in 
the use of military conting2nts from different countries to carry out a 
tricky United Nations peacekeeping operation. More than anything else, 
in his view, the success of such an operation depends “on the vigilance 
and mental alertness of the most junior soldier and his young non-com- 
missioned leader, for it is az their level that most of the problems origi- 
nate.” He is clear in his own mind that “the effectiveness of a Peace 
Force would be considerably diminished if it were to rely on its military 
weapons to achieve its purpose.” He is unqualified in his conviction that 
there is no alternative to United Nations peacekeeping. 

While this may be an unusual kind of book for the Royal Institute to 
bring out, written as it is in the first person as a personal account, the 
Institute is to be congratulated for having done so, and this reviewer 


hopes it will not be the last. LELAND M. Cooprice 


Nuclear Proliferation: Prorpects for Control. Edited by Bennett Boskey 
and Mason Willrich. (Nevz York: The Dunellen Company, Ine., 1970. 
pp. xvi, 191. $7.50.) Professor Willrich has followed his publication of 
Non-Proliferation Treaty: Framework for Nuclear Arms Control (1969), 
with another timely volume on the important subject of nuclear non-pro- 
liferation—this time a collec:ion of essays, co-edited with Bennett Boskey, 
on prospects for control. 

Published for the American Society of International Law under the 
aegis of its Panel on Nuclear Energy and World Order, the volume is 
divided into three parts: “Nuclear Weapons Proliferation,” “Atoms for 


1 Reviewed in 63 A.J.LL. 853 (1969). 
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Peace” and “Global Security.” That six out of a total of eleven chapters 
should be devoted to Part Two bespeaks the editors’ stress on the peaceful 
use of atomic energy. But the volume’s contribution goes beyond “Atoms 
for Peace”: With the recent conclusion of the treaty banning nuclear 
weapons from the seabed, and the savor of the S.A.L.T. talks not yet 
lost, this is an appropriate moment to consider the possibilities of the 
Treaty on the Non-Proliferation of Nuclear Weapons and its attendant 
political, economic, military, technical and administrative implications. 

Of considerable interest are the explanations of the military potential 
of civilian nuclear power (and, vice versa, “Plowshare Evaluation”) and 
of the technical problems of safeguards and verification of compliance, 
matters to which reference is often made elsewhere but not spelled out 
so lucidly for the less scientifically prepared mind. 

Comprehensive though the collection is, several central issues await 
more detailed study: the relevance of customary international law to 
nuclear tests and weapons (a la Trail Smelter Arbitration); nuclear non- 
proliferation in the larger context cf the environmental problem; feasi- 
bility of control in the absence of effective participation by two (People’s 
Republic of China and France) of the five Nuclear Powers; and last, but 
not least, the wisdom and equity of the retention of nuclear weapons by 
the existing members of the Nuclear Club. 

The editors and contributors are to be congratulated for tackling with 
considerable success a new and difficult field, and achieving substantially 
the aim of providing original studies which will be of value to scholars, 
officials and policy-makers, as well as the interested reader who should 
not be misled by the legal provenance of the book. 


Loxe T. LEE 


Non-prolifération des Armes Nucléaires et Systèmes de Contrôle. By 
Georges Delcoigne and Georges Rubinstein. (Brussels: Editions de TIn- 
stitut de Sociologie, Université Libre de Bruxelles, 1970. pp. 216.) This 
is essentially a collection of source materials on non-proliferation of nuclear 
weapons, organized in proper temporal sequence, and with a brief his- 
torical summary, in essay form, preceding the documentary section. In 
the presentation there is an emphasis on international co-operation on 
both a bilateral and also a broader, regional basis, with special attention 
to the rôle of European bodies like EURATOM, E.N.E.A., and C.E.R.N. 
The substance of the book, however, is to be found in the discussion, 
with accompanying documentation, of measures as to non-dissemination 
of nuclear weapons in Latin America, Africa, Antarctica,- outer space, 
and on the seabed; and in the analvsis of such international conventions 
as the Moscow Test Ban Treaty of 1963, the Latin American Treaty of 
1967, and finally the Non-Proliferation Treaty of 1968 itself. 

The presentation is somewhat skeletal and lacking in the light and 
shade of interpretation and evaluaticn. The crucial contribution to inter- 
national control in this area of the developing East-West consensus, mani- 
fested in direct Soviet-U.S. talks and exchanges, and in joint, step-by-step 
progression in practical co-operation in concrete problem-situations under 
the “politic of mutual example” inaugurated by Premier Khrushchev 
and Presidents Kennedy and Johnson, is not fully apparent from these 
pages. However, as a documents and source book in French with ac- 
companying commentary, it is a most convenient collection to have in 
the contemporary international lawyer's library, 


Epwarp McWHINNEY 
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Compétence du Juge Etrcnger et Reconnaissance des Jugements. By 
Dominique Holleaux. (Paris: Librairie Dalloz, 1970. pp. x, 456. Bibli- 
ography. Index.) One of the generally assumed conditions for the recog- 
nition of a foreign judgmert is the rendering court’s “jurisdiction.” As. 
between the two legal orbits a major difficulty is caused by the use of 
the same term for both common law jurisdiction and civil law competence. 
But it is not that question with which Holleaux deals in his excellent 
book on what is one of the most difficult problems of private interna- 
tional law. For he limits ais research and analysis almost entirely to 
French law in its relation to other civil laws, with mere occasional refer- 
ences to English and American sources.? And here he meets with the 
second major terminological conundrum which permeates the laws of 
both orbits, namely, the question under which law the foreign rendering 
court's “jurisdiction” is to be determined. He disposes, first, of such pre- 
vailing theories as those of (1) simple unilaterality which relies on the . 
rendering court’s own standards insofar as they are not contrary to the 
recognizing courts ordre public (pp. 9-19); (2) double unilaterality 
which exempts from such reliance those cases in which the law of the - 
recognizing court claims exclusive jurisdiction (pp. 20-120); (3) bilateral- 
ity which treats all domest:c rules of jurisdiction as applicable in the 
rendering court (pp. 126-198).? In his second part the author purports 
to offer a “final solution” to replace these theories of “indirect competences” 
with their extraterritorial cleims. He suggests an approach adjusted to 
the specific circumstances of each case in analogy to the “ordre public” 
generally applied to foreign judgments with regard to the decision on 
the merits. In his preface, Henri Batiffol expresses some misgivings con- 
cerning the lack of certainty which would threaten such a practice. Ameri- 
can experience in international corflicts cases makes us wonder, however, 
whether, in the absence of international treaties, more ambitious tradi- 
tional approaches have offered a certainty superior to that here suggested.‘ 


ALBERT A, EHRENZWEIG 


La Nacionalizacién de Bienes Extranjeros en América Latina. 2 vols. 
By Leopoldo Gonzalez Aguayo. (Mexico, D.F.: Universidad Nacional 
Auténoma de Mexico, 1969. Vol. I: pp. vi, 412; Vol. II: pp. 297.) These 
two volumes give a very uszful survey of the various practical applica- 
tions of the nationalization of foreign properties in Latin America. Na- 


1See Ehrenzweig, Conflict of Laws 73, note 12 (1962). For the most recent fail- 
ures to resolve this difficulty for =he United States, see the Uniform Foreign Money- 
Judgments Recognition Act, 9B J.L.A. 64 (1966); Restatement Second, Conflict of 
Laws, §§ 24, 98, comment c (1971). On similarly frustrated international efforts, 
see 16 A.J. Comp. Law 601 (196€). 

2 Discussion of French-American problems is limited to that of the quite hetero- 
geneous area of divorce (§§ 78, 79). Regrettably, Holleaux was apparently unable 
to make use of Heldrich’s recent book on the same topic, and may yet be largely 
overtaken by Schréder’s forthcomirg work on International Jurisdiction. 

3 This rule is often applied in the United States, particularly with regard to con- 
stitutional requirements. See Eh-enzweig, Conflicts in a Nutshell § 20-2 (2nd ed., 
1970). 

4The prospect for an international solution cannot be considered too favorable, 
since even for interstate relations within the United States which are governed by 
the Full Faith and Credit Clause, the American Law Institute has found it necessary 
to permit each State to refuse recagnition to sister-State judgments claimed to “involve 
an improper interference with important interests” of the forum State. Restatement 
Second, note 1 abọye, at § 103. Sut cf. Ehrenzweig, note 3 above, at § 20-5. 


1971] BRIEFER NOTICES 881 


tionalization is distinguished from requisition, confiscation and expropria- - 
tion and is given a certain ideological character which appears to put it 
ls international law, almost as if it were part of the right of the state 
o exist. 

But apart from ideology, from the supreme right of the state to re- 
serve to itself the necessary conditions of its effective existence, the dis- 
cussion of the individual problems is logically arranged and clearly pre- 
sented. A chapter on the attitude of jurists to the problem contains a 
discussion of the critical issue of compensation, which may take different 
forms. A long chapter deals with the background of nationalization in 
Latin America and the controversies between the United States and the 
different countries. The second volume opens with a chapter on the 
petroleum problem in Peru, and is followed by the constitutional texts 
and the legislation of Argentina, Bclivia, Cuba, Guatemala, and Mexico. 
An elaborate bibliography closes the first volume. 

Dr. Aguayo is to be congratulated upon a work of great industry and 
careful research, which must be of service to the commercial public in 
Latin America as well as to students. It is to be hoped, however, that 
a second edition will be presented in more readable form. 


G. G. FENWICK 


East European Rules on the Validity of International Commercial Ar- 
bitration Agreements. By L. Kos-Rabcewicz-Zubkowski. (Manchester, 
ge Manchester University Press; Bombay: N. M. Tripathi Private 
Ltd. (distributors); Dobbs Ferry, N. Y.: Oceana Publications, 1970. 
pp. xii, 332. Index. $11.00.) Ccmmercial disputes with countries of 
different economic structures will mostly arise out of arrangements with 
state-controlled bodies, especially those of Eastern Europe, which have a 
state monopoly of foreign trade. Increase of trade in the years to 
come requires information on the facilities which are available for the 
settlement of such international commercial disputes. For the first time 
in the English language a well-documented survey is available, dealing 
with the capacity of parties to conclude foreign trade arbitration agree- 
ments, their form, the arbitrability of the issues involved, the permanent 
arbitral bodies connected with the Forign Trade Chambers of Commerce 
and their jurisdictional competence. The author, Vice President of the 
Canadian Inter-American Research Institute in Montreal, has considered 
all these questions both under domestic rules and the pertinent bilateral 
and multilateral conventions prevailing in Albania, Czechoslovakia, the 
German Democratic Republic, Hungary, Poland, Rumania, the U.S.S.R. 
and Yugoslavia. 

Numerous decisions of the arbitral bodies in Eastern European coun- 
tries which were rendered under elaborate rules of procedure (in trans- 
lation in the annexes) are considered, also under their comparative law 
aspects. References to the arbitral literature of the foreign countries and 
to further source material in the English language, especially on problems 
of conflict of laws, are included throughout in a careful valuation of the 
problems of international commercial arbitration. A bibliography of the 
literature and the decisions cited in the text is added. The book makes 
a valuable contribution to the law and practice in this specific field of 
East-West settlement of trade disputes. NAS DOME 


Foreign Investment: France—A Case Study. By Robert B. Dickie. 
(Leiden: A. W. calla Dobbs Ferry, N. Y.: Oceana Publications, 1970. 
pp. 135.) Mr. Dickie’s study starts with a brief “profile” of United States 
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direct investments in France (pp. 13-21), then moves to a description of 
French laws and administretive instruments directly regulating foreign 
investments (pp. 22-48) and a survey of other laws generally relevant 
to them (corporate form, social insurance, labor law, tax, etc.) (pp. 49- - 
66). There follows a discussion of the conditions and criteria the French 
Government applies in deciding whether to permit foreign investment 
projects (pp. 67-95). A translation of the 1966 law on commercial com- 
panies and the French text of the statutes and implementing administra- 
tive instruments concerning foreign direct investments and transfer of 
industrial property rights usefully complement the text. 

As an introductory overvizw of French investment laws and policies 
the book should be valuable to corporation executives and counsel and 
to students of international transactions. The author is keenly aware of 
the interplay of legislation, edministration and policy, and he tries hard 
to make investors and goverrment perceive each other’s case. His study, 
however, covers too much ground for its eighty-odd pages. As a result, 
it is largely descriptive on an abstract, generalized level. Discussion of 
legal problems tends to be limited to legislative and occasionally admin- 
istrative texts, without extensive analysis of legal concepts, case law, or 
administrative practice. The discussion of policies is more concrete and 
informative, although far frcm comprehensive. After all, the problems 
of the “technological gap” cannot adequately be dealt with in five pages. 
The style is rather pedestriam but generally clear. Persistent use of the 
term “decrée” for decree (or décret), deserves the Franglais prize of the 


year. A. A. Farouros 


Trade Agreements for Developing Countries. By Gilbert P. Verbit. 
(New York and London: Co-umbia University Press, 1969. pp. xii, 249. 
Index. $8.50.) The author, who served for two years as Legal Adviser 
to the Ministry of External Affairs of the Republic of Tanzania, designed 
his book as “a working tool for those officials in developing countries who 
have the responsibility of representing their governments in the negotia- 
tion of trade agreements and at meetings of the GATT (General Agree- 
ment on Tariffs and Trade} and of the UNCTAD (United Nations Con- 
ference on Trade and Development).” Specifically, it is aimed at break- 
ing down the communication barrier between lawyers on the one hand 
and civil servants representing their ministries of foreign trade and com- 
merce, on the other. Obviously, “no lawyer can participate in the nego- 
tiation of trade agreements without a grounding in the economic issues 
involved. Nor can a civil servant negotiate without knowing what role 
the Jaw and lawyers should pley in such negotiation.” 

In the introductory chapter entitled “Trade Agreements in Context” 
the author indicates the various types of trade agreements which the de- 
veloping countries have entered into and identifies those which are likely 
to be of continuing significance. The author suggests substantive provisions 
which should be included in trade agreements to deal with specific prob- 
lems posed by various economic practices of the participants in world trade. 
The basic chapter is on the concept of the most-favored-nation treatment. 
The following chapters on “(Quantitative Restrictions on Imports,” “Ex- 
change Controls,” “Internal Restrictions,” “State Trading,” and “Export Sub- 
sidies and Dumping’ all contain useful discussions of the theories and prac- 
tice with respect to each of these topics. They are all further evaluated in 
terms of how they relate to ths most-favored-nation concept and the prin- 
ciple of comparative advantage, and how a trade agreement should treat 
them. In the chapter on “Promoting Trade Between the Parties,” the au- 
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thor offers useful samples of clauses which are essential in trade agreements 
in general, having regard to the specific suggestions made in the discussion 
in the other chapters. In a separate chapter, a listing is given of certain 
issues which states may legally exclude from a trade agreement, including 
standard clauses stipulating the exclusion of the items so identified. 

Those negotiators who use Verbit’s book, without an easy access to the 
United Nations Treaty Series or International Legal Materials, may rightly 
lament the fact that the book does not include an appendix containing 
full texts of the regional and global trade agreements and institutions dis- 
cussed in the book. Such an appendix would have greatly enhanced the 
value of the book as a handy tool fer those engaged in negotiating trade 
agreements. In the final analysis, Trade Agreements for Developing Coun- 
tries will be valued for its contribution to increasing concern for trade 
problems of the developing countries as against the traditional preoccu- 
pation with investment problems. l A. O. ApEDE 


The Fletcher School of Law and Diplomacy, 
Tufts University 


Staatslexikon. Recht, Wirtschaft, Gesellschaft. 6th ed. Supplemen- 
tary Volumes I-III. Edited by the Gérres-Gesellschaft. (Freiburg im 
Breisgau: Verlag Herder, 1969-1970, Index. Register. DM. 98 each.) 
The rapidity of contemporary technical development and its impact 
on national and international politics considerably narrow the span of 
time within which lexicographical works can possibly retain their useful- 
ness. The editors of the Gérres-Staatslexikon must therefore be com- 
mended for starting the preparation of the supplementary volumes in 
1963 at the very moment when the publication of the eight volumes of 
its sixth edition had been completed. The result of their endeavor 
is the three supplements under review. They contain, in addition to 
essays on entirely new subject matters, a great many articles which con- 
tinue the story, told in the corresponding articles of the previous vol- 
umes, down to the end of the sixties. The enlargement of the sixth edi- 
tion also offered the editors the welcome opportunity to cover questions 
which could and should have been dealt with in the original volumes. 

As in his survey of the earlier vclumes, this reviewer will again refer 
only to articles which are of special interest to the student of interna- 
tional law and politics. By way of exception, attention might be called, 
however, to the essays surveying and analyzing recent developments in 
the social sciences, particularly in political science, and to an article on 
the recent history of the theory and practice of democracy. 

The editors of the first eight volumes assembled a large number of 
highly instructive articles on fundamental concepts and problems of Jaw 
and politics, including international Jaw and international politics. The 
supplementary volumes necessarily lack this distinguishing feature, as 
the fundamentals of Jaw and politics have not been changed by the de- 
velopments in the sixties. The only additions to the discussion of sub- 
jects of basic significance are articles on the emergence of international 
relations as a special academic field, on national consciousness, and on 
racial conflicts. The analysis of the latter subject is, unfortunately, far 
too brief considering its growing importance in current politics, national 
and international. There are new articles on special issues of interna- 
tional law and politics, such as policy of alliance, policy of détente, aid 
to less developed countries, civil wer, guerrilla war, prohibition of force, 


1 See the reviews of these volumes in 56 AJIL. 1195 ff. (1962), 57 ibid. 965 f. 
(1963), and 59 ibid. 188 f. (1965). 
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spheres of interest, intervention, non-intervention, neutralism, international 
territories, the Organization of American States, and decolonialization. 

The quantity and quality of the articles on individual countries and 
regions are as impressive ir the present volumes as they were in the 
earlier ones. Particular attention has again been paid to Germany and 
German political, economic and social problems, and last, but not least, 
to questions of West European integration. Foremost among the latter 
is a thorough discussion of ell aspects of the Common Market. In con- 
trast, the United Nations is as niggardly treated in the eleventh as it 
originally was in the eighth volume. 

The Staatslextkon as brought up to date in these three supplementary 
volumes continues to hold tke high place among German Jexicographical 
works which it immediately a-tained when first published in 1878. 


Eric HULA 
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OFFICIAL DOCUMENTS 


UNITED NATIONS EDUCATIONAL, SCIENTIFIC AND 
CULTURAL ORGANIZATION 


CONVENTION ON THE MEANS OF PROHIBITING AND PREVENTING THE 
ILLICIT Import, EXPORT AND TRANSFER OF OWNERSHIP OF 
CULTURAL PROPERTY 


Adopted at Paris, November 14, 1970 * 


The General Conference of the United Nations Educational, Scientific 
and Cultural Organization meeting in Paris from 12 October to 14 
November 1970, at its sixteenth session, 

Recalling the importance of the provisions contained in the Declaration 
of the Principles of International Cultural Co-operation, adopted by the 
General Conference at its fourteenth session, 

Considering that the interchange of cultural property among nations for 
scientific, cultural and educational purposes increases the knowledge 
of the civilization of Man, enriches the cultural life of all peoples and 
inspires mutual] respect and appreciation among nations, 

Considering that cultural property constitutes one of the basic elements 
of civilization and national culture, and that its true value can be ap- 
preciated only in relation to the fullest possikle information regarding 
its origin, history and traditional setting, 

Considering that it is incumbent upon every State to protect the cultural 
property existing within its territory against the dangers of theft, clan- 
destine excavation, and illicit export, 

Considering that, to avert these dangers, it is essential for every State 
to become increasingly alive to the moral obligations to respect its own 
cultural heritage and that of all nations, 

Considering that, as cultural institutions, museums, libraries and archives 
should ensure that their collections are built up in accordance with uni- 
versally recognized moral principles, 

Considering that the illicit import, export and transfer of ownership of 
cultural property is an obstacle to that understanding between nations 
which it is part of Unesco’s mission to promote by recommending to 
interested States, international conventions to this end, 

Considering that the protection of cultural heritage can be effective only 
if organized both nationally and internationally among States working 
in close co-operation, 

Considering that the Unesco General Conference adopted a Recommenda- 
tion to this effect in 1964, 


* UNESCO Doc. 16 C/Res., pp. 135-141; reprinted in 10 Int. Legal Materials 289 
(1971). Not yet in force. 
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Having before it further proposals on the means of prohibiting and pre- 
venting the illicit import, əxport and transfer of ownership of cultural 
property, a question which is on the agenda for the session as item 19, 

Having decided, at its fifteenth session, that this question should be made 
the subject of an international convention, 

Adopts this Convention on the fourteenth day of November 1970. 


ARTICLE ] 


For the purposes of this Convention, the term “cultural property” means 
property which, on religious or secular grounds, is specifically designated 
by each State as being of importance for archaeology, prehistory, history, 
literature, art or science and which belongs to the following categories: 


(a) Rare collections and specimens of fauna, flora, minerals and anatomy, 
and objects of palaeontological interest; 

(b) property relating to history, including the history of science and 
technology and military and social history, to the life of national 
leaders, thinkers, scientists and artists and to events of national im- 
portance; - 

(c) products of archaeological excavations (including regular and clan- 
destine) or of archaeological discoveries; 

(d) elements of artistic or historical monuments or archaeological sites 
which have been dismembered; 

(e) antiquities more than one hundred years old, such as inscriptions, 
coins and engraved seals; 

(£) objects of ethnological interest; 

(g) property of artistic interest, such as: 


(i) pictures, paintings and drawings produced entirely by hand on 
any support and in any material (excluding industrial designs 
and manufactured articles decorated by hand); 

(ii) original works of statuary art and sculpture in any materia], 

(iii) original engravings, prints and lithographs; 

(iv) original artistic assemblages and montages in any material; 


(h) rare manuscripts and incunabula, old books, documents and publica- 
tions of special interest (historical, artistic, scientific, literary, etc.) 
singly or in collections; 

(i) postage, revenue and similar stamps, singly or in collections; 

(j) archives, including sound, photographic and cinematographic archives; 

(k) articles of furniture more than one hundred years old and old musi- 

` eal instruments. 


ARTICLE 2 


1. The States Parties to this Convention recognize that the illicit im- 
port, export and transfer of cwnership of cultural property is one of the 
main causes of the impoverisament of the cultural heritage of the coun- 
tries of origin of such property and that international co-operation consti- 
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tutes one of the most efficient means of protecting each country’s cultural 
property against all the dangers resulting therefrom. 

2. To this end, the States Parties undertake to oppose such practices 
with the means at their disposal, and particularly by removing their 
causes, putting a stop to current practices, and by helping to make the 
necessary reparations. 


ARTICLE 3 


The import, export or transfer of ownership of cultural property effected 
contrary to the provisions adopted under this Convention by the States 
Parties thereto, shall be illicit. 


ARTICLE 4 


The States Parties to this Convention recognize that for the purpose of 
the Convention property which belongs to the following categories forms 
part of the cultural heritage of each State: 


(a) Cultural property created by the individual or collective genius of 
nationals of the State concerned, and cultural property of importance 
to the State concerned created within the territory of that State by 
foreign nationals or stateless persons resident within such territory; 

(b) cultural property found within the national territory; 

(c) cultural property acquired by archaeological, ethnological or natural 
science missions, with the consent of the competent authorities of the 
country of origin of such property; 

(d) cultural property which has been the subject of a freely agreed ex- 
change; 

(e) cultural property received as a gift or purchased legally with the 
consent of the competent authorities of the country of origin of such 


property. 
ARTICLE 5 


To ensure the protection of their cultural property against illicit im- 
port, export and transfer of ownership, the States Parties to this Conven- 
tion undertake, as appropriate for each country, to set up within their 
territories one or more national services, where such services do not al- 
ready exist, for the protection of the cultural heritage, with a qualified 
staff sufficient in number for the effective carrying out of the following 
functions: 


(a) Contributing to the formation of draft laws and regulations designed 
to secure the protection of the cultural heritage and particularly pre- 
vention of the illicit import, export and transfer of ownership of 
important cultural property; 

(b) establishing and keeping up to date, on the basis of a national in- 
ventory of protected property, 2 list of important public and private 
cultural property whose export would constitute an appreciable im- 
poverishment of the national cultural heritage; 
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(c) promoting the development or the establishment of scientific and 
technical institutions (museums, libraries, archives, laboratories, work- 
shops . . .} required to ensure the preservation and presentation of 
cultural property; 

(d) arganizing the supervision of archaeological excavations, ensuring 
the preservation “in sizu” of certain cultural property, and protect- 
ing certain areas reserved for future archaeological research; 

(e) establishing, for the benefit of those concerned (curators, collectors, 
antique dealers, etc.) rules in conformity with the ethical principles 
set forth in this Convention; and taking steps to ensure the observance 
of those rules; 

(f) taking educational measures to stimulate and develop respect for | 
the cultural heritage o? all States, and spreading knowledge of the 
provisions of this Convention; 

(g) seeing that appropriate publicity is given to the disappearance of any 
items of cultural propery. 


ARTICLE 6 
The States Parties to this Convention undertake: 


(a) To introduce an approoriate certificate in which the exporting State 
would specify that the export of the cultural property in question is 
authorized. The certifcate should accompany all items of cultural 
property exported in accordance with the regulations; 

(b) to prohibit the exportation of cultural property from their territory 
unless accompanied by the above-mentioned export certificate; 

(c) tc publicize this prohibition by appropriate means, particularly among. 
persons likely to export or import cultural property. 


. ARTICLE 7 
The States Parties to this Convention undertake: 


(a) To take the necessary measures, consistent with national legislation, 
to prevent museums and similar institutions within their territories from 
acquiring cultural property originating in another State Party which 
hes been illegally exported after entry into force of this Convention, 
in the States concernec. Whenever possible, to inform a State of 
origin Party to this Convention of an offer of such cultural property 
illsgally removed from that State after the entry into force of this 
Convention in both States; 

(b) (i) to prohibit the import of cultural property stolen from a museum 
or a religious or secular public monument or similar institution in 
another State Party to this Convention after the entry into force 
of this Convention for the States concerned, provided that such 
property is documented as appertaining to the inventory of that 
institution; 

(ii) at the request of tae State Party of origin, to take appropriate 
steps to recover and return any such cultural property imported 
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after the entry into force of this Convention in both States con- 
cerned, provided, however, that the requesting State shall pay 
just compensation to an innccent purchaser or to a person who 
has valid title to that property. Requests for recovery and return 
shall be made through diplomatic offices. The requesting Party 
shall furnish, at its expense, the documentation and other evi- 
dence necessary to establish its claim for recovery and return. 
The Parties shall impose no customs duties or other charges upon 
cultural property returned pursuant to this Article. All expenses 
incident to the return and delivery of the cultural property shall 
be borne by the requesting Party. 


ARTICLE 8 


The States Parties to this Convention undertake to impose penalties or 
administrative sanctions on any person responsible for infringing the pro- 
hibitions referred to under Articles 6 (b) and 7 (b) above. 


ARTICLE 9 


Any State Party to this Convention whose cultural patrimony is in 
jeopardy from pillage of archaeological or ethnological materials may call 
upon other States Parties who are affected. The States Parties to this Con- 
vention undertake, in these circumstances, to participate in a concerted in- 
ternational effort to determine and to carry out the necessary concrete 
measures, including the control of exports and imports and international 
commerce in the specific materials concerned. Pending agreement each 
State concerned shall take provisional measures to the extent feasible to 
prevent irremediable injury to the cultural heritage of the requesting State. 


ARTICLE 10 
The States Parties to this Convention undertake: 


(a) To restrict by education, information and vigilance, movement of 
cultural property illegally removed from any State Party to this Con- 
vention and, as appropriate for each country, oblige antique dealers, 
subject to penal or administrative sanctions, to maintain a register 
recording the origin of each item of cultural property, names and 
addresses of the supplier, description and price of each item sold and 
to inform the purchaser of the cultural property of the export prohibi- 
tion to which such property may be subject; 

(b) to endeavour by educational means to create and develop in the public 
mind a realization of the value of cultural property and the threat to 
the cultural heritage created by theft, clandestine excavations and illicit 
exports. 


ARTICLE Il 


The export and transfer of ownership of cultural property under com- 
pulsion arising directly or indirectly from the occupation of a country by a 
foreign power shall be regarded as illicit. 
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ÅRTICLE 12 


The States Parties to this Convention shall respect the cultural heritage 
within the territories for the international relations of which they are re- 
sponsible, and shall take all appropriate measures to prohibit and prevent 
the illicit import, export and transfer of ownership of cultural property in 
such territories. 


AFTICLE 13 


The States Parties to this Convention also undertake, consistent with 
the laws of each State: 


(a) To prevent by all appropriate means transfers of ownership of cultural 
property likely to promcte the illicit import or export of such property; 

(b) to ensure that their competent services co-operate in facilitating the 
earliest possible restitution of illicitly exported cultural property to 
its rightful owner; 

‘(c) to admit actions for reccvery of lost or stolen items of cultural property 
brought by or on behalf of the rightful owners; 

(d) to recognize the indefeasible right of each State Party to this Conven- 
ticn to classify and declare certain cultural property as inalienable 
which should therefore ipso facto not be exported, and to facilitate 
recovery of such property by the State concerned in cases where it has 
been exported. 


ARTICLE 14 


In order to prevent illicit export and to meet the obligations arising from 
the implementation of this Convention, each State Party to the Convention 
should, as far as it is able, provide the national services responsible for the 
protection of its cultural heritage with an adequate budget and, if necessary, 
should set up a fund for this purpose. 


ARTICLE 15 


Nothing in this Convention shall prevent States Parties thereto from con- 
cluding special agreements among themselves or from continuing to imple- 
ment agreements already concluded regarding the restitution of cultural 
property removed, whatever the reason, from its territory of origin, before 
the entry into force of this Ccnvention for the States concerned. 


ARTICLE 16 


The States Parties to this Convention shall in their periodic reports sub- 
mitted to the General Conference of the United Nations Educational, 
Scientific and Cultural Organization on dates and in a manner to be deter- 
mined by it, give informaticn on the legislative and administrative pro- 
visions which they have adopted and other action which they have taken 
for the application of this Ccnvention, together with details of the experi- 
ence acquired in this field. 
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ARTICLE 17 


l. The States Parties to this Convention may call on the technical as- 
sistance of the United Nations Educational, Scientific and Cultural Organ- 
ization, particularly as regards: 


(a) Information and education; 
(b) consultation and expert advice; 
(c) co-ordination and good offices. 


2. The United Nations Educational, Scientific and Cultural Organization 
may, on its own initiative conduct research and publish studies on matters 
relevant to the illicit movement of cultural property. 

3. To this end, the United Nations Educational, Scientific and Cultural 
Organization may also call on the co-operation of any competent non- 
governmental organization. 

4, The United Nations Educational, Scientific and Cultural Organization 
may, on its own initiative, make proposals to States Parties to this Con- 
vention for its implementation. 

5. At the request of at least two States Parties to this Convention which 
are engaged in a dispute over its implementation, Unesco may extend its 
good offices to reach a settlement between them. 


ARTICLE 18 


This Convention is drawn up in English, French, Russian and Spanish, the 
four texts being equally authoritative. 


ÅRTICLE 19 


1. This Convention shall be subject to ratification or acceptance by States 
members of the United Nations Educational, Scientific and Cultural Organ- 
ization in accordance with their respective constitutional procedures. 

2. The instruments of ratification or acceptance shall be deposited with 
the Director-General of the United Nations Educational, Scientific and 
Cultural Organization. 


ARTICLE 20 


l. This Convention shall be open to accession by all States not members 
of the United Nations Educational, Scientific and Cultural Organization 
which are invited to accede to it by the Executive Board of the 
Organization, 

2. Accession shall be effected by the deposit of an instrument of acces- 
sion with the Director-General of the United Nations Educational, Scientific 
and Cultural Organization. 


ARTICLE 2] 


This Convention shall enter into force three months after the date of 
the deposit of the third instrument of ratification, acceptance or accession, 
but only with respect to those States which have deposited their respective 
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instruments on or before that date. It shall enter into force with respect 
to any other State three months after the deposit of its instrument of 
ratification, acceptance or accession. 


ARTICLE 22, 


The States Parties to this Convention recognize that the Convention is 
applicable not only to thei metropolitan territories but also to all ter- 
ritories for the international relations of which they are responsible; they 
undertake to consult, if necessary, the governments or other competent 
authorities of these territories on or before ratification, acceptance or ac- 
cession with a view to securing the application of the Convention to those 
territories, and to notify the Director-General of the United Nations Ed- 
ucational, Scientific and Cultural Organization of the territories to which 
it is applied, the notification to take effect three months after the date of its 
receipt. 


ARTICLE 23 


1. Each State Party to this Convention may denounce the Convention on 
its own behalf or on behalf cf any territory for whose international relations 
it is responsible. 

2. The denunciation shall be notified by an instrument in writing, de- 
posited with the Director-General of the United Nations Educational, Scien- 
tific and Cultural Organization. 

3. The denunciation shall take effect twelve months after the receipt of 
the instrument of denunciation. 


ARTICLE 24 


The Director-General of the United Nations Educational, Scientific and 
Cultural Organization shall inform the States members of the Organiza- 
tion, the States not members of the Organization which are referred to in 
Article 20, as well as the United Nations, of the deposit of all the instru- 
ments of ratification, acceptence and accession provided for in Articles 19 
and 20, and of the notificaticns and denunciations provided for in Articles 
22 and 23 respectively. 


ARTICLE 25 


1. This Convention may be revised by the General Conference of the 
United Nations Educational, Scientific and Cultural Organization. Any 
such revision shall, however, bind only the States which shall become 
Parties to the revising convention. 

2. If the General Conference should adopt a new convention revising 
this Convention in whole or in part, then, unless the new convention other- 
wise provides, this Convention shall cease to be open to ratification, ac- 
ceptance or accession, as from the date on which the new revising con- 
vention enters into force. 
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ARTICLE 26 


In conformity with Article 102 of the Charter of the United Nations, 
this Convention shall be registered with.the Secretariat of the United 
Nations at the request of the Director-General of the United Nations Educa- 
tional, Scientific and Cultural Organization. 

Done in Paris this seventeenth day of November 1970, in two authentic 
copies bearing the signature of the President of the sixteenth session of 
the General Conference and of the Director-General of the United Nations 
Educational, Scientific and Cultural Organization, which shall be deposited 
in the archives of the United Nations Educational, Scientific and Cultural 
Organization, and certified true copies of which shall be delivered to all the 
States referred to in Articles 19 and 20 as well as to the United Nations. 

The foregoing is the authentic text of the Convention duly adopted by 
the General Conference of the United Nations Educational, Scientific and 
Cultural Organization during its sixteenth session, which was held in Paris 
and declared closed the fourteenth day of November 1970. 


IN FAITH WHEREOF we have appended our signatures this seven- 
teenth day of November 1970. 


The President of the General Conference 
l ATILIO DELL’ORO MAINI 


The Director-General 


RENE MAHEU 
Certified copy 
Paris, 
Director, Office of International 
Standards and Legal Affairs, 
United Nations Educational, 
Scientific and Cultural Organization 


MEXICO-UNITED STATES 


TREATY OF COOPERATION BETWEEN THE UNITED STATES OF AMERICA 
AND THE UNITED MEXICAN STATES PROVIDING FOR THE 
RECOVERY AND RETURN OF STOLEN ARCHAEOLOGICAL, 

HISTORICAL AND CULTURAL PROPERTIES 


Signed at Mexico City, July 17, 1970; in force March 24, 1971° 


The United States of America and the United Mexican States, in a spirit 
of close cooperation and with the mutual desire to encourage the protection, 
study and appreciation of properties of archaeological, historical or cultural 
importance, and to provide for the recovery and return of such properties 
when stolen, have agreed as follows: 


° T.LA.S., No. 7088; 63 Dept. of State Bulletin 206 (1970); 9 Int. Legal Materials 
1028 (1970). 
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ARTICLE Í 


l. For the purposes of this Treaty, “archaeological, historical and cultural 
properties” are defined as 


(a) art objects and artifacts of the pre-Colombian cultures of the United 
States of America and the United Mexican States of outstanding 
importance to the nazional patrimony, including stelae and architec- 
tural features such as relief and wall art; 

(b} art objects and religious artifacts of the colonial periods of the United 
States of America and the United Mexican States of outstanding 
importance to the national patrimony; 

(c) documents from official archives for the period up to 1920 that are 
of outstanding historizal importance; 


that are the property of feceral, state, or municipal governments or their 
instrumentalities, including portions or fragments of such objects, artifacts, 
and archives. 

2. The application of the foregoing definitions to a particular item shall 
be determined by agreement of the two governments, or failing agreement, 
by a panel of qualified experts whose appointment and procedures shall 
be prescribed by the two governments. The determinations of the two 
governments, or of the panel shall be final. 


ARTICLE JI 


l. The Parties undertake individually and, as appropriate, jointly (a) to 
encourage the discovery, excavation, preservation, and study of archaeolog- 
ical sites and materials by qualified scientists and scholars of both coun- 
tries; (b) to deter illicit excavations of archaeological sites and the theft 
of archaeological, historical or cultural properties; (c) to facilitate the 
circulation and exhibit in both countries of archaeological, historical and 
cultural properties in order zo enhance the mutual understanding and ap- 
preciation of the artistic and cultural heritage of the two countries; and 
(d) consistent with the laws and regulations assuring the conservation of 
national archaeological, historical and cultural properties, to permit legiti- 
mate international commerce in art objects. 

2. Representatives of the two countries, including qualified scientists and 
scholars, shall meet from time to time to consider matters relating to the 
implementation of these undertakings. 


ÅRTICLE III 


1. Each Party agrees, at the request of the other Party, to employ the 
legal means at its disposal to reccver and return from its territory stolen 
archaeological, historical and cultural properties that are removed after the 
date of entry into force of this Treaty from the territory of the requesting 
Party. 

2. Requests for the recovery and return of designated archaeological, 
historical and cultural propecties shall be made through diplomatic offices, 
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The requesting Party shall furnish, at its expense, documentation and other 
evidence necessary to establish its claim to the archaeological, historical 
or cultural property. l 

3. If the requested Party cannot otherwise effect the recovery and return 
of a stolen archaeological, historical or cultural property located in its 
territory, the appropriate authority of the requested Party shall institute 
judicial proceedings to this end. For this purpose, the Attorney General 
of the United States of America is authorized to institute a civil action 
in the appropriate district court of the United States of America, and the 
Attorney General of the United Mexican States is authorized to institute 
proceedings in the appropriate district court of the United Mexican States. 
Nothing in this Treaty shall be deemed to alter the domestic law of the 
Parties otherwise applicable to such proceedings. 


ARTICLE IV 


As soon as the requested Party obtains the necessary legal authorization 
to do so, it shall return the requested archaeological, historical, or cultural 
property to the persons designated by the requesting Party. All expenses 
incident to the return and delivery of an archaeological, historical or 
cultural property shall be borne by the requesting Party. No person or 
Party shall have any right to claim compensation from the returning Party 
for damage or loss to the archaeological, historical or cultural property in 
connection with the performance by the returning Party of its obligations 
under this Treaty. 


ARTICLE V 


Notwithstanding any inconsistent statutory requirements for the dis- 
position of merchandise seized for violation of laws of the requested Party 
relating to the importation of merchandise, stolen archaeological, histori- 
cal or cultural property which is the subject matter of this Treaty and has 
been seized, or seized and forfeited to the requested Party, shall be re- 
turned to the requesting Party in accordance with the provisions of this 
Treaty. The Parties shall not impose upon archaeological, historical or- 
cultural property returned pursuant to this Treaty any charges or pen- 
alties arising from the application of their laws relating to the importa- 
tion of merchandise. 


ARTICLE VI 


1. The Parties shall ratify this Treaty in accordance with the provisions 
of their respective constitutions, and instruments of ratification shall be 
exchanged at Washington as soon as possible. 

2. This Treaty shall enter into force on the day of exchange of the in- 
struments of ratification, and shall remain in force for two years from 
that date and thereafter until thirty days after either Party gives written 
notice to the other Party of its intention to terminate it. 

IN WITNESS WHEREOF the undersigned Plenipotentiaries, Ambassador 
Robert Henry McBride for the United States of America and Antonio 
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Carrillo Flores, Secretary >f Foreign Relations, for the United Mexican 
States, duly authorized, have signed this Treaty. 

Done in duplicate, in English and Spanish, in the City of Mexico this 
17th day of the month of Ju_y, nineteen hundred seventy. 


ORGANIZATION OF AMERICAN STATES 


CONVENTION TO PREV=NT AND PUNISH THE Acts oF TERRORISM 
TAKING THE FORM oF CRIMES AGAINST PERSONS AND RELATED 
EXTORTION THAT ARE OF INTERNATIONAL SIGNIFICANCE 


Signed at Washington, February 2, 1971 * 


WHEREAS: 


The defense of freedom and justice and respect for the fundamental 
rights of the individual that are recognized by the American Declaration 
of the Rights and Duties of Man and the Universal Declaration of Human 
Rights are primary duties of states; 

The General Assembly of the Organization, in Resolution 4, of June 30, 
1970, strongly condemned acts of terrorism, especially the kidnapping of 
persons and extortion in connection with that crime, which it declared 
to be serious common crimes; 

Criminal acts against persons entitled to special protection under inter- 
national law are occurring frequently, and those acts are of international 
significance because of the consequences that may flow from them for 
relations among states; 

It is advisable to adopt general standards that will progressively de- 
velop international law as regards cooperation in the prevention and 
punishment of such acts; and 

In the application of thcse standards the institution of asylum should 
be maintained and, likewis2 the principle of non-intervention should not 
be impaired. 


THE MEMBER STATES OF THE ORGANIZATION OF AMERICAN STATES 
HAVE AGREED UPON THE FOLLOWING ARTICLES: 


ARTICLE Í 


The contracting states undertake to co-operate among themselves by 
taking all the measures that they may consider effective, under their own 
laws, and especially those established in this convention, to prevent and 
punish acts of terrorism, especially kidnapping, murder, and other as- 
saults against the life or pkysical integrity of those persons to whom the 
state has the duty according to international law to give special protec- 
tion, as well as extortion in connection with those crimes. 


* O.A.S. Doc. AG/88 rev. 1, Feb, 2, 1971; reprinted in 64 Dept. of State Bulletin 
931 (1971), and 10 Int. Legal Materials 255 (1971). Not yet in force. 
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For the purposes of this convention, kidnapping, murder, and other 
assaults against the life or personal integrity of those persons to whom 
the state has the duty to give special protection according to international 
law, as well as extortion in connection with those crimes, shall be con- 
sidered common crimes of international significance, regardless of motive. 


ARTICLE 3 

Persons who have been charged or convicted for any of the crimes re- 
ferred to in Article 2 of this convention shall be subject to extradition 
under the provisions of the extradition treaties in force between the 
parties or, in the case of states that do not make extradition dependent 
on the existence of a treaty, in accordance with their own laws. 

In any case, it is the exclusive responsibility of the state under whose 
jurisdiction or protection such persons are located to determine the nature 
of the acts and decide whether the standards of this convention are ap- 
plicable. 


ARTICLE 4 . a. 
Any person deprived of his freedom through the application of this oO 
convention shall enjoy the legal guarantees of. due process. ud e 
y AT ` jes ih 
iens LON D 7 i 
CLE n OZ nd wet ZR 
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When extradition requested for one of the crimes specified in Artele: 2s we 
is not in order because the person sought is a national of the requested ™ i ~ 
state, or because of some other legal or constitutional impediment, that 
state is obliged to submit the case to its competent authorities for prose- 
cution, as if the act had been committed in its territory. The decision of 
these authorities shall be communicated to the state that requested extra- 
dition. In such proceedings, the obligation established in Article 4 shall 
be respected. 


ARTICLE 6 


None of the provisions of this convention shall be interpreted so as to 
impair the right of asylum. 


ÅRTICLE 7 


The contracting states undertake to include the crimes referred to in 
Article 2 of this convention among the punishable acts giving rise to ex- 
tradition in any treaty on the subject to which they agree among them- 
selves in the future. The contracting states that do not subject extradition 
to the existence of a treaty with the requesting state shall consider the 
crimes referred to in Article 2 of this convention as crimes giving rise 
to extradition, according to the conditions established by the laws of the 
requested state. 
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ARTICLE 8 


To co-operate in preventng and punishing the crimes contemplated in 
Article 2 of this convention, the contracting states accept the following 
obligations: | 

a. To take all measures within their power, and in conformity with their 
own laws, to prevent and impede the preparation in their respec- 
tive territories of the rimes mentioned in Article 2 that are to be 
carried out in the territory of another contracting state. 

b. To exchange information and consider effective administrative mea- 
sures for the purpose of protecting the persons to whom Article 2 
of this convention refecs. 

c. To guarantee to every person deprived of his freedom through the 
application of this convention every right to defend himself. 

d. To endeavor to have the criminal acts contemplated in this conven- 
tion included in their p2nal lews, if not already so included. 

e. To comply most expeditiously with the requests for extradition con- 
cerning the criminal acts contemplated in this convention. 


ARTICLE 9 


This convention shall remain open for signature by the member states 
of the Organization of American States, as well as by any other state that 
is a member of the United Nations or any of its specialized agencies, or 
any state that is a party to the Statute of the International Court of Jus- 
tice, or any other state that may be invited by the General Assembly of 
the Organization of American States to sign it. 


ARTICLE 10 


_ This convention shall be ratified by the signatory states in accordance 
with their respective constitutional procedures. 


ARTICLE Il 


The original instrument oZ this convention, the English, French, Portu- 
guese, and Spanish texts of which are equally authentic, shall be deposited 
in the General Secretariat o? the Organization of American States, which 
shall send certified copies to the signatory governments for purposes of 
ratification. The instrumerts of ratification shall be deposited in the 
General Secretariat of the Organization of American States, which shall 
notify. the signatory governments of such deposit. 


ArricLe 12 


This convention shall ent2r into force among the states that ratify it 
when they deposit their respective instruments of ratification. 


ARTICLE 13 


This convention shall remain in force indefinitely, but any of the con- 
tracting states may denounce it. The denunciation shall be transmitted 
to the General Secretariat of the Organization of American States, which 
shall notify the other contracting states thereof. One year following the 


1971] OFFICIAL DOCUMENTS 901l 


denunciation, the convention shall cease to be in force for the denouncing 
state, but shall continue to be in force for the other contracting states. 


IN WITNESS WHEREOF, the undersigned plenipotentiaries, having pre- 
sented their full powers, which have been found to be in due and proper 
form, sign this convention on behalf of their respective governments, at 
the city of Washington this second day of February of the year one thou- 
sand nine hundred seventy-one. 


STATEMENT OF PANAMA 


The Delegation of Panama states for the reccrd that nothing in this 
convention shall be interpreted to the effect that the right of asylum im- 
plies the right to request asylum from the United States authorities in the 
Panama Canal Zone, or that there is recognition of the right of the United 
States to grant asylum or political refuge in that part of the territory of 
the Republic of Panama that constitutes the Canal Zone, 


[Signed on behalf of: Colombia, Costa Rica, Dominican Republic, El 
Salvador, Honduras, Jamaica, Mexico, Nicaragua, Panama, Trinidad and 
Tobago, United States, Uruguay and Venezuela. ] 


NORTH SEA CONTINENTAL SHELF 


FEDERAL REPUBLIC OF GERMANY—DENMARK— 
THE NETHERLANDS 


PROTOCOL 


Signed at Copenhagen January 28, 1971 * 


I 


1. The Federal Republic of Germany, the Kingdom of Denmark and 
the Kingdom of the Netherlands have, on the basis of the judgment of the 
International Court of Justice of 20 February 1969, conducted tripartite 
negotiations on the delimitation of the continental shelf under the North 
Sea. In those negotiations the two treaties signed today were drawn up, 
viz.: 

(a) the Treaty between the Federal Republic of Germany and the King- 

dom of Denmark relating to the Delimitation of the Continental 
_ Shelf under the North Sea, 
(b) the Treaty between the Federal Republic of Germany and the King- 
dom of the Netherlands relating to the Delimitation of the Conti- 
nental Shelf under the North Sea. 


These treaties concur in so far as the actual conditions permit. 
2. In appreciation of the fact that the two treaties together determine 
the configuration and size of the German part of the continental shelf 


° English translation provided by courtesy of the Embassy of the Federal Republic 
of Germany; also reprinted in 10 Int. Legal Materials 600 (1971). 
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under the North Sea and are consequently closely connected, the Govern- 
. ments of the three signatory States propose to exchange the instruments 
of ratification to the two treaties in Bonn on the same day in order that 
they may enter into force simultaneously. 


Il 


The Government of the Kingdom of Denmark and the Government of 
the Kingdom of the Netherlands confirm that 


the Agreement between he Government of the Kingdom of Denmark 
and the Government of the Kingdom of the Netherlands concerning the 
Delimitation of the Continental Shelf under the North Sea between the 
Two Countries, dated 31 March 1966, 


shall cease to have effect as soon as either of the treaties specified in Part 
I above enters into force. 

TI 
The German part of the continental shelf under the North Sea, which is 
delimitated by the treaties specified in Part I above on the basis of the 
judgment of the International Court of Justice, is contiguous to the 
British part of the continentel shelf. 

1. The Government of the Federal Republic of Germany therefore pro- 
proses to establish by treaty with the Government of the United Kingdom 
of Great Britain and Northern Ireland the Anglo-German boundary line 
on the continental shelf as the line which runs from the termination point 
of the German-Danish bourdary line on the continental shelf to the ter- 
mination point of the German-Netherlands boundary line on the conti- 
nental shelf. 

2. The Government of the Kingdom of Denmark proposes to amend, in 
agreement with the Government of the United Kingdom, 


the Agreement between the Government of the Kingdom of Denmark 
and the Government of the United Kingdom of Great Britain and 
Northern Ireland relating to ths Delimitation of the Continental Shelf 
between the Two Countries, dated 3 March 1966, 


in so far as such amendment has become necessary by virtue of the treaty 
specified in Part I, 1 (a) above. 


3. The Government of the Kingdom of the Netherlands proposes’ to 
amend, in agreement with ths Government of the United Kingdom, 


the Agreement between the Government of the Kingdom of the Nether- 
lands and the Government of the United Kingdom of Great Britain and 
Northern Ireland relating to the Delimitation of the Continental Shelf 
under the North Sea betw2en the Two Countries, dated 6 October 1965, 


in so far as such amendment has become necessary by virtue of the treaty 
specified in Part I, 1 (b) above. 


Done at Copenhagen on January 28, 1971 in three originals in the Ger- 
man, Danish and Dutch languages, all three texts being equally authentic. 
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FEDERAL REPUBLIC OF GERMANY—DENMARK 


TREATY RELATING TO THE DELIMITATION OF THE CONTINENTAL 
SHELF UNDER THE NORTH SEA 


Signed at Copenhagen January 28, 1971 * 


The Federal Republic of Germany 
and 
the Kingdom of Denmark, 


intending to establish the common boundary of their respective parts of 
the coatinental shelf under the North Sea in so far as this has not already 
been cone by means of the Treaty of 9 June 1965 concerning the Delimita- 
tion of the Continental Shelf of the North Sea near the Coast, 


anxious to regulate the economic exploitation of the continental shelf in 
so far as this is in their common interest, 


on the basis of the judgment of the International Court of Justice of 20 
February 1969 in the disputes over the delimitation of the continental 
shelf under the North Sea Letween the Federal Republic of Germany on 
the one hand and the Kingdom of the Netherlands on the other, 


taking into account the boundary lines of the continental shelf that are 
not affected by the judgment of the International Court of Justice, 


have azreed as follows: 


ARTICLE 1 


(1) The dividing line between the German and the Danish part of the 
continental shelf under the North Sea shall, in extension of the partial 
boundary determined by the Treaty of 9 June 1965, be arcs of Great Circles 
between the following points 


Sı 55°10'03,4” N 07°33'09,6” E 
Se 55°2040,3” N 05°4500,0” E 
S 55°15’00,0” N 05°2£'12,0” E 
S; 55°1500,0” N 05°09'00,0" E 
S; 55°24’15,0” N 04°4500,0” E 
Se 55°46’21,8” N 04°15’00,0" E 
S7 55°E&5’09,4” N 03°21'00,0" E 
* Engtish translation provided by courtesy of the Embassy of the Federal Republic 


of Germany. The translation of Annex 2 of the treaty was provided by courtesy of 
the Emkassy of Denmark. Also reprinted in 10 Int. Legal Materials 603 (1971). 
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The positions of the points are defined by latitude and longitude on Euro- 
pean Datum System (Ist Adjustment 1950). 

(2) The termination point Sy of the dividing line shall be the point of 
intersection of the dividing lines between the German, Danish and British 
parts of the continental shelf under the North Sea. 

(3) The dividing line and the partial boundary established by the 
Treaty of 9 June 1965 have been drawn on the chart attached to this 
Treaty as Annex 1. 


ARTICLE 2, 


(1) Should any mineral resources be discovered on the -continental 
shelf of either Contracting Party and should the other Contracting Party 
consider that the deposit thus discovered extend to its own continental 
shelf, it may put forward its view to the other Contracting Party, together 
with the supporting data. If that other Contracting Party does not share 
this view, the arbitral tribunal provided for under Article 5 of the present 
Treaty shall find on this question at the request of either Contracting Party. 

(2) Should the Contracting Parties agree or should the arbitral tribunal 
have found that the deposit is located on the continental shelf of both 
Contracting Parties, the Governments of the Contracting Parties shall reach 
agreement as to its exploitation, taking into account the interests of both 
Contracting Parties on the principle that each Contracting Party is en- 
titled to the mineral resources located on its continental shelf. In the 
event that mineral resources have already been extracted from the field 
which crosses the dividing line, the agreement should also contain pro- 
visions regarding adequate compensation. 

(3) With the approval of the Governments of the Contracting Parties 
an agreement pursuant to paragraph 2 of this Article may also be con- 
cluded wholly or in part between the beneficiaries. A beneficiary shall 
be any person or persons who has a right to extract mineral resources. 

(4) Should an agreement pursuant to paragraph 2 or 3 of this Article 
not be reached, either Contracting Party may appeal to the arbitral tri- 
bunal in accordance with the provisions of Article 5 of this Treaty. The 
arbitral tribunal may in such cases also decide ex aequo et bono. The 
arbitral tribunal shall be authorized to make an interim order after hear- 
ing the Contracting Parties. 


ARTICLE 3 


Notwithstanding international regulations concerning the laying of pipe- 
lines on the continental shelf, pipelines that are laid on the continental 
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shelf in connexion with the exploitation of mineral resources shall in 
order to prevent the pollution of the sea and to avert any other hazards 
be subject to the legal prov-sions relating to the installation and operation 
of pipelines that are applicable in the territory of the Contracting Party 
upon whose continental shel? such pipelines are laid. 


(1) The enterprises designated in Annex 2 to this Treaty shall upon 
application be granted permission in accordance with German law to 
explore and extract in the area designated in the said Annex oil and gas 
and any other substances yie- ded during such extraction. 

(2) The application for the psrmission required in accordance with 
paragraph 1 of this Article must be made within twelve months of the 
entry into force of this Treatr. 


ARTICLE 5 


(1) Disputes between the Contracting Parties concerning the interpre- 
tation or application of the present Treaty or of any arrangement made 
pursuant to paragraph 2 of Article 2 of the Treaty should, if possible, be 
settled by negotiation. 

(2) If a dispute has not b2en settled in this manner within a reasonable 
period of time it shall upon the request of either Contracting Party be 
submitted to an arbitral tribunal for decision. 

(3) Such arbitral tribunal shall be constituted for each individual case. 
In so far as the Contracting Parties do not agree on the facilitated pro- 
cedure of appointing one judge to decide in the dispute, an arbitral tri- 
bunal consisting of three members shall be constituted as follows: Each 
Contracting Party shall appoint one member, and these two members 
shall agree upon a national of a third State as their chairman to be ap- 
pointed by the two Contracting Parties. Such members shall be appointed 
within two months, and such chairman within a further two months, from 
the date on which either Contracting Party has decided to apply to have 
the dispute settled by an arbitral tribunal. 

(4) If the periods specified in paragraph 3 above have not been ob- 
served, either Contracting Party may invite the President of the Interna- 
tional Court of Justice to make the necessary appointments. If the Presi- 
dent is a national of either Contracting Party or if he is otherwise pre- 
vented from discharging the said function, the Vice-President should make 
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the necessary appointments. If the Vice-President, too, is a national of . 
either Contracting Party or is likewise prevented from discharging the 
said function, the member of the Court of Justice next in seniority who 
is not a national of either Contracting Party and is not prevented from 
doing so should make the appointments. 

(5) The arbitral tribunal shall decide by a majority vote. Each Con- 
tracting Party shall bear the cost of its own member and of its representa- 
tives in the arbitral proceedings; the cost of the chairman and the re- 
maining costs shall be borne in equa: parts by beth Contracting Parties. 

(6) The arbitral tribunal or the single judge shall decide on the basis 
of the rules of international law applicable between the Contracting Par- 
ties. The decision shall be binding. 

(7) The arbitral tribunal or the single judge shall determine its or his 
own. procedure in so far as no other arrangement is made under the pres- 
ent Treaty or by the Contracting Parties upon the appointment of the 
arbitral tribunal or the single judge. 


ARTICLE 6 


Articles 2 and 3, as well as Article 5 in so far as it concerns the settle- 
ment of disputes over the interpretation or application of Articles 2 and 3, 
shall apply mutatis mutandis to the areas of the continental shelf near the 
coast delimitated by the Treaty of 9 June 1965. 


ARTICLE 7 


This Treaty shall also apply to Land Berlin provided that the Govern- 
ment of the Federal Republic of Germany does not make a contrary dec- 
laration to the Government of the Kingdom of Denmark within three 
months of the entry into force of the present Treaty. 


ARTICLE 8 


(1) The present Treaty is subject to ratification. The instruments of 
ratification shall be exchanged in Bonn. 

(2) The present Treaty shall enter into force one month after the ex- 
change of instruments of ratification. 


Done at Copenhagen on January 28, 1971 in duplicate in the German and 
Danish languages, both texts being equally authentic. 


THE AMERICAN }OURNAL OF INTERNATIONAL LAW [Vol. 65 


908 


ANNEX 1 





Ps) rm <2 2 of A) oo of ey a æ a£ 








ainmearan r EEE -pe ap ee an TE A a E Jgut artEa n pink m aie rnea nra y, 
P peg oe ry) a ivan: 
aq NY14303 i o nf 7 are ree 








Vesoyrourerg ik if pus 
< 
wey procmgner) 


z 7 





} rf 2uy ry [el ATA on, 
! iS Wega 
— : y O 
an} 237 Vite s 
| ——~- Fea vy tat 
] E sae 
bS i es ee 





UAPA O 


ri 
I 
Z 


apusi» 


te 
449 


E Dai wag g wes Ditin) eguni onio igg 
A (AL a pe en eeeemed in paa e amg ig g 


aeir = 
ene OF FE RASS EP SSSA eee aD 





at Foal 
aw 
salt, 
a" PSI 
: wr 
i E A aind, errs 
. © ow 

Pt 4 i 


: WOA BEIDIDN JOP Jaun tapospuejtod BED REEE ER sp 1899 
youeg Panen wep pua pupaq piqndanepeng sep usptur Dayma w | Bboy fa 


jo veeipion Apu aygo apjusuuoy uep ja 
AGIP WG (WOI [1) Pore | 





uuuh WA amg ikon B7 puneig osqayg: 
as a AE 


1971] OFFICIAL DOCUMENTS 909 


ANNEX 2 
(to Article 4) 


(1) Enterprises; Dansk Boreselskab Aktieselskab, Aktieselskabet Damps- 
kibsselskabet Svendborg and Dampskibsselskabet af 1912 Aktieselskab, in- 
dividually or jointly, or an affiliated company established under Danish 
or German law, by one or several of the above-mentioned enterprises at 
the time when an application is filed. 

(2) License area: The area circumscribed by arcs of great circles be- 
tween the following points: 


55°15'00,0" N 05°24’12,0" E 

55°15'00,0” N 05°09’00,0" E 

55°24’15,0" N 04°45'00,0” E 

55°20'55,1L” N 04°40'00,0" E 

55°07'56,2” N 05°15'00,0" E 
The positions of these points are defined by latitude and longitude on the 
European Datum System (1st Adjustment 1950). 


THE NETHERLANDS—FEDERAL REPUBLIC OF GERMANY 


TREATY ON THE DELIMITATION OF THE CONTINENTAL SHELF 
UNDER THE NORTH SEA 


Signed at Copenhagen January 28, 1971 * 


The Kingdom of the Netherlands and the Federal Republic of Germany, 

In order to fix the boundaries between the parts of the continental shelf 
under the North Sea to which each party is entitled, in so far as this was 
not already done under the Treaty of December 1, 1964 concerning the 
boundary delimitation of the continental shelf close to the coast, 

Also wishing to regulate the economic use of the continental shelf in so 
far as their joint interests demand such regulation, 

On the basis of the judgment of the International Court of Justice of 
February 20, 1969 on the disputes between the Federal Republic of Ger- 
many on one hand and the Kingdom of Denmark and the Kingdom of the 
Netherlands on the other, on the delimitation of the continental shelf un- 
der the North Sea, 

With due observance of the boundaries of the continental shelf which 
have not been fixed by the judgment of the International Court of Justice, 

Have agreed as follows: 


® English translation provided by the U. S. Department of State; also reprinted in 
10 Int. Legal Materials 607 (1971). 
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ARTICLE 1 


a) Jn addition to that pa-t of the boundary fixed under the Treaty of 
December 1, 1964, the boundary between the Dutch and German parts 
of the continental shelf under the North Sea is formed by great circles arcs 
between the points given below, in the same order: 


E3 as fixed in the Treaty of December 1, 1964 
E4: 54°11’/12” N, 06°00'00" E 
E5: 5473712" N, 05°00'00" E 
E6: 55”00'00” N, 05°00’00" E 
E7: 55°20'00” N, 04°2000” E 
E8: 5574554” N, 03°22/13" E 


The location of points E4 to E8 inclusive is expressed in latitude and longi- 
tude according to European co-ordinates (1st Settlement 1950). 

(2) The boundary’s terminal point E8 is the point of intersection of the 
boundaries between the Dutch, German, and English parts of the conti- 
nental shelf under the North fea. 

(3) By way of illustration, this boundary, as well as the part of the 
boundary fixed by the Treaty of December 1, 1964, are drawn on the map 
of Annex 1 of this Treaty. 


ARTICLE 2, 


(1) If one of the Contrac-ing Parties proves the presence of minerals 
in or on the continental shelf and the other Contracting Party is of the 
opinion that this definite presence extends to its part of the continental 
shelf, the latter may then inform the former of this, accompanied by data 
on which the latter bases its judgment. If the first-mentioned party does 
not share the other party’s opinion, the arbitration court will, on request 
of one of the parties, make a decision in accordance with Article 5. 

(2) E the Contracting Par-ies agree, or if the arbitration court decides 
upon tke existence of minerals extending to both parties’ parts in or on 
the continental shelf, the Gov2rnments of the Contracting Parties will then 
issue regulations for exploitation, which, with due observance of the par- 
ties’ interests, will be based om the principle that each party is entitled to 
minerals in or on its part of -he continental shelf. In case minerals have 
already been obtained from chose parts claimed by the other party, the 
regulation will also provide for an appropriate settlement. 

(3) A regulation as envisaged in (2) can also be made, wholly or partly 
by the persons entitled thereto, with the permission of the Contracting 
Parties’ Governments. The person who has an exploitation right for the 
respective minerals is the one who is so entitled. 

(4) If a regulation, in con-ormitv with (2) or (3), cannot be effected 
within £ reasonable period of time, each Contracting Party may appeal to 
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the arbitration court in accordance with Article 5. In such cases the ar- 
bitration court may also pronounce judgment EX AEQUO ET BONO. 
After hearing the Contracting Parties, the court is authorized to make pre- 
liminary provisions. 


ARTICLE 3 


Without prejudice to the rules of international law concerning the con- 
struction of pipelines on the continental shelf, pipelines which are con- 
structed on the continental shelf in connection with the exploitation of 
minerals with a view to stopping sea pollution and other dangers are sub- 
ject to stipulations, concerning the construction and use of pipelines, of 
the Contracting Party on whose part of the continental shelf such pipelines 
are constructed. 


ARTICLE 4 


(1) Upon application, exploration and exploitation licenses for petro- 
leum and natural gas in accordance with German law, as well as for other 
materials obtained through this exploitation, shall be granted to enter- 
prises mentioned in Annex 2 of this Treaty for the areas indicated in the 
same Annex which are part of the German continental shelf according to 
Article 1 of this Treaty. 

(2) Within one year after this Treaty becomes effective, the license 
envisaged in the preceding paragraph must be obtained from the proper 
German authority. 


ARTICLE 5 


(1) Disputes between the Contracting Parties on the interpretation or 
application of this Treaty or of the regulation made as a result of para- 
graph 2 of Article 2 will be settled by negotiation as far as possible. 

(2) Ifa dispute cannot be settled in this way within a reasonable period 
of time, one of the Contracting Parties may apply to an arbitration court 
in order to come to a decision, 

(3) The arbitration court is appointed AD HOC. If the Contracting 
Parties, by means of a simplified procedure in joint consultation, do not 
appoint one single arbiter to settle the dispute, an arbitration court of 
three persons will be composed in this manner: 

Each Contracting Party appoints one member and those two members 
reach agreement on a citizen of a third State, who will be elected chair- 
man. 

The members must be elected within two months and the chairman 
within another two months after cne of the parties has requested settle- 
ment of the dispute by an arbitration court. 
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(4) If the periods mentioned in the third paragraph cannot be met, 
either of the Contracting Parties may request the President of the Inter- 
national Court of Justice to make the required appointment. If the Presi- 
dent has the same nationality as one of the Contracting Parties or if he is 
unable to carry out his duties, the appointment will be carried out by the 
' Vice President. If the Vice President is also of the same nationality as 
one of the Contracting Parties, or also engaged in other duties, the appoint- 
ment will be made by one of the Court of Justice’s members, next in rank, 
who has not the same nationality nor is engaged. 

(5) The arbitration court shall decide by majority. Each of the Con- 
tracting Parties shall bear the cost of its member and of its representation 
at the arbitral procedure; the chairman’s charges as well as other expenses 
are shared by the two parties. 

(6) The arbitration court or the single arbiter shall decide on the basis 
of international law which is applicable between the Contracting Parties. 
The decision shall be binding. 

(7) The arbitration court or the single arbiter shall determine the pro- 
cedure, in so far as this is nct determined by this Treaty or by the Con- 
tracting Parties with the establishment of the arbitration court or the 
appointment of the single arbiter. 


ARTICLE 6 


Articles 2 and 3, as well as Article 5 as far as this concerns the settle- 
ment of disputes over the in-erpretation or application of Articles 2 and 
3, shall be applied in the same way with respect to that area of the con- 
tinental shelf near the coast on which a boundary has been established 
by the Treaty of December 1, 1964. 


ARTICLE 7 


This Treaty also applies to Land Berlin, unless the Government of the 
Federal Republic of Germany informs the Government of the Kingdom of 
the Netherlands to the contrery within three months after the Treaty be- 
comes effective. 


ARTICLE 8 


(1) This Treaty shall be ratified. The instruments of ratification shall 
be exchanged in Bonn, 

(2) This Treaty becomes effective one month after the exchange of the 
instruments of ratification takes place. 


In witness whereof the Plenipotentiaries thereto have signed the present 
Treaty. 


Done at Copenhagen, January 28, 1971, in duplicate, in the Dutch and 
German languages, both texts being equally authoritative, 
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ANNEX 2, 
(to Article 4) 


Enterprises holding concessions Areas * for which licenses 
can be requested 


1. Amoco Hanseatic Petroleum 

Company B/7, B/10 
2. Exploratie- en Produktie- 

maatschappij Dyas N.V. 
3. Gelsenberg AG 


1. Gewerkschaft Norddeutschlanc B/15, C/16 
2. German Gulf Oil Productim 
Company 
Gewerkschaft Brigitta B/14, B/18, G/10 
1. Entreprise de Recherches et 
d’Activités Pétroliéres G/4, G/7 


2. Société Nationale des 
Pétroles d Aquitaine 
3. Compagnie Française des Pétrcles 
4, Eurafrep N.V. 
5. Corexland N.V. 
6. Cofraland N.V. 


Placid International Oil Ltd. G/11, G/14 


1. Deutsche Tenneco Oil Compary A/6, A/9, A/12 
2. Monsanto Oil Company of Germany 

3. Ethyl Germany Inc. 

4, N.V. Laura & Vereeniging 


UNITED STATES—SPAIN 


TREATY ON EXTRADITION 


Signed at Madrid May 29, 197C, ratifications exchanged June 16, 1971; 
in force June 16, 1971 * 


The President of the United S-ates of America and The Chief of State 
of Spain, desiring to make more effective the co-operation of the two 


1 Specification of the licensed ar2as eccording to the map attached to the Royal De- 
cree of January 27, 1967 for the execution of Article 12 of the Mining Law, Conti- 
nental Shelf (Dutch Government Gazetre 1967, 24). 

* T.IA-S., No. 7136. This treat terminates and replaces the Extradition Treaty and 
Protocol between the United States ard Spain signed June 15, 1904, and August 13, 
1907, respectively, and which entered imto force April 6, 1908, 35 Stat. 1947. The new 
treaty is here published to indicete tae modernization of extradition treaties of the 
United States to cover particularly the offense of hijacking, which, by the provisions 
of the present treaty, is presumed to be a common crime under certain conditions. 
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countries in the repression of crime through the rendering of maximum > 
assistance in matters of extradition, 

Have decided to conclude a Treaty and to this end have named as their 
representatives: 

The President of the United States of America, The Honorable William 
P. Rogers, Secretary of State, 

The Chief of State of Spain, His Excellency Señor Gregorio Lopez Bravo 
de Castro, Minister of Foreign Affairs, who have agreed as follows: 


ARTICLE I 


In accordance with the conditions established in this Treaty, each Con- 
tracting Party agrees to extradite to the other, for prosecution or to undergo 
sentence, persons found in its territory who have been charged with or 
convicted of any of the offenses mentioned in Article II of this Treaty 
committed within the territory of the other, or outside thereof under the 
conditions specified in Article ITI. 


ARTICLE IT 


A, Persons shall be delivered up according to the provisions of this 
Treaty for any of the following offenses provided that these offenses are 
punishable by the laws of both Contracting Parties by a term of imprison- 
ment exceeding one year: 

1. Murder; infanticide; parricide; manslaughter. 

2. Abortion. 

3. Rape; statutory rape; indecent assault, including sodomy and un- 
lawful sexual acts with or upon minors under the age specified 
by the penal laws of both Contracting Parties. 

. Aggravated injury or mutilation. 

. Procuration. 

. Willful nonsupport or willful abandonment of a child or spouse 
when for that reason the life of that child or spouse is or is likely 
to be endangered. 

7. Bigamy. 

8. Kidnapping or abduction; child stealing; false imprisonment. 


O Ot 


9. Robbery or larceny or burglary; housebreaking. 

0. Embezzlement; malversation; breach of fiduciary relationship. 

1. Obtaining money, valuable securities or property, by false pre- 
tenses, by threat of force or by other fraudulent means including 
the use of the mails or other means of communication. 

12. Any offense relating to extortion or threats. 

13. Bribery, including soliciting, offering and accepting. 

14. Receiving or transporting any money, valuable securities or other 

property knowing the same to have been obtained pursuant to 
a criminal act. 

15. Any offense relating to counterfeiting or forgery; making a false 

statement to a government agency or official. 

16. Any offense relating to perjury or false accusation. 

17. Arson; malicious injury to property. 
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- 18, Any malicious act that endangers the safety of any person in a 
railroad train, or aircraft or vessel or bus or other means of trans- 
portation. 

19. Piracy, defined as mutiny or revolt on board an aircraft or vessel 
against the authority of tae captain or commander of such aircraft 
or vessel, any seizure or exercise of control, by force or violence 
or threat of force or violence, of an aircraft or vessel. 

20, Any offense against the bankruptcy laws. 

21. Any offense against the Jaws relating to narcotic drugs, psycho- 
tropic drugs, cocaine and its derivatives, and other dangerous 
drugs, including cannabis, and chemicals or substances injurious 
to health. 

22. Any offense relating *o firearms, explosives, or incendiary devices. 

23. Unlawful interference in any administrative or juridical proceed- 
ings by bribing, threetening, or injuring by any means, any officer, 
juror, witness, or duly authorized person. 


B. Extradition shall also be granted for participation in any of the 
offenses mentioned in this azticle, not only as principal or accomplices, 
but as accessories, as well as for attempt to commit or conspiracy to com- 
mit any of the aforementioned offenses, when such participation, attempt 
or conspiracy is subject, under che laws of both Parties, to a term of 
imprisonment exceeding one year, 

C. If extradition is requested for any offense listed in paragraphs A or 
B of this article and that ofense is punishable under the laws of both 
Contracting Parties by a term of imprisonment exceeding one year, such 
offense shall be extraditable under the provisions of this Treaty whether 
or not the laws of both Contracting Parties would place that offense 
within the same category of offenses made extraditable by paragraphs 
A and B of this article and whether or not the laws of the requested Party 
denominate the offense by the same terminology. 

D. Extradition shall also b2 granted for the above mentioned offenses, 
even when, in order to recognize the competent federal jurisdiction, cir- 
cumstances such as the transpor:ation from one State to another, have 
been taken into account and may be elements of the offense. 


AETICLE III 


A. For the purposes of this Treaty the territory of a Contracting Party 
shall include all territory und2r the jurisdiction of that Contracting Party, 
including airspace and territorial waters and vessels and aircraft regis- 
tered in that Contracting Party if any such aircraft is in flight or if any 
such vessel is on the high sees when the offense is committed. For pur- 
poses of this Treaty an aircraft shall be considered to be in flight from 
the moment when power is epplied for the purpose of take-off until the 
moment when the landing run. ends. 

B. Without prejudice to paragraph A, 1 of Article V, when the offense 
for which extradition has been requested has been committed outside 
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the territory of the requesting Party, extradition may be granted if the ' 
laws of the requested Party provide for the punishment of such an offense 
committed in similar circumstances, and if the person whose surrender is 
sought is not also the subject of a request from another state whose juris- 
diction over the person may take preference for territorial reasons and 
in respect of which there exists an equal possibility of acceding to a re- 
quest for extradition. 


ARTICLE IV 


Neither of the Contracting Parties shall be bound to deliver up its own 
nationals, but the executive authority of the United States and the com- 
petent authority of Spain shall have the power to deliver them up, if, in 
its discretion, it be deemed proper to do so. 


ARTICLE V 


A. Extradition shall not be granted in any of the following circumstances: 

1. When the person whose surrender is scught is being proceeded 

against or has been tried and discharged or punished in the terri- 

tory of the requested Party zor the offense for which his extradi- 
dition is requested. 

2. When the person whose surrender is sought has been tried and 
acquitted or has undergone his punishment in a third state for the 
offense for which his extradition is requested. 

3. When the prosecution or the enforcement of the penalty for the 
offense has become barred by lapse of time according to the laws 
of either of the Contracting Parties. 

4, When the offense in respect of which the extradition is requested | 
is regarded by the requested Party as an offense of a political char- 
acter, or that Party has substantial grounds for believing that the 
request for extradition has been made for the purpose of trying or 
punishing a person for an cffense of the above mentioned char- 
acter. If any question arises as to whether a case comes within 
the provisions of this subparagraph, the authorities of the govern- 
ment on which the requisition is made shall decide. 

5. When the offense is purely military. 


B. For the purposes of the application of subparagraph A, 4 of this 
article, the attempt, whether consummated or not, against the life of the 
Head of State or of a member of his family shall not be considered a 
political offense or an act connected with such ar offense. 

C. For the same purposes of application of subparagraph A, 4 of this 
article an offense committed by force or intimidation on board a com- 
mercial aircraft carrying passengers in scheduled air services or on a 
charter basis, with the purpose of seizing or exercising control of such 
aircraft, will be presumed to have a predominant character of a common 
crime when the consequences of the offense were or could have been 
grave. The fact that the offense has endangered the life or jeopardized 
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‘ the safety of the passengers 3r crew will be given special consideration in 
the determination of the gravity of such consequences. 


ÅRTICLE VI 


If a request for extradition is made under this Treaty for a person who 
at the time of such request is under the age of eighteen years and is 
considered by the requested Party to be one of its residents, the requested 
Party, upon a determination that extradition would disrupt the social 
readjustment and rehabilitation of that person, may recommend to the 
requesting Party that the request for extradition be withdrawn, specifying 
the reasons therefor. 


Articie VII 


When the offense for which the extradition is requested is punishable 
by death under the laws of the requesting Party, extradition shall be 
denied unless the requesting Party provides such assurances as the re- 
quested Party considers sufficient that the death penalty shall not be im- 
posed, or, if imposed, shall not be executed. 


ARTICLE VIII 


The requested Party may. after a decision on the request has been 
rendered by a court of competent jurisdiction, defer the surrender of the 
person whose extradition is requested when that person is being pro- 
ceeded against or is serving a sentence in the territory of the requested 
Party for an offense other than that for which extradition has been re- 
quested until the conclusion of the proceedings and the full execution of 
any punishment he may be or may have been awarded. 


ÅRTICLE IX 


The determination that extradition based upon the request therefor 
should or should not be granted shall be made in accordance with this 
Treaty and with the law of the requested Party. The person whose ex- 
tradition is sought shall have the right to use such remedies and recourses 
as are provided by such law. 


ARTICLE X 


A. The request for extradition shall be made through the diplomatic 
channel, 


B. The request shall be accompanied by: 

1. A description of the person sought; 

2. A statement of the facts of the case; 

3. The text of the applicable laws of the requesting Party includ- 
ing the law defining the offease, the law prescribing the punishment for 
the offense, and the law relating to the limitations of the legal proceed- 
ings or the enforcement of the penalty for the offense. 


C. 1. When the request relates to a person already convicted, it must 
be accompanied by: 
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When emanating from the United States, a copy of the judgment of ` 
conviction and of the sentence, if it has been passed; or 

When emanating from Spain, a copy of the sentence. 

2. In any case, a statement showing that the sentence has not been 
served or how much of the sentence has not been served shall accompany 
the request. 

D. When the request relates to a person who has not yet been con- 
victed, it must also be accompanied by a warrant of arrest issued by a 
judge or other judicial officer of the requesting Party. 

The requested Party may require the requesting Party to produce prima 
facie evidence to the effect that the person claimed has committed the 
offense for which extradition is requested. The requested Party may 
refuse the extradition request if an examination of the case in question 
shows that the warrant is manifestly ill-founded. 

E. If a question arises regarding the identity of the person whose ex- 
tradition is sought, evidence proving the person requested is the person 
to whom the warrant of arrest or sentence refers shall be submitted. 

F. The documents which, according to this article, shall accompany the 
extradition request, shall be admitted in evidence when: 

In the case of a request emanating from Spain they bear the signa- 
ture of a judge or other juridical or public official and are certified by the 
principal diplomatic or consular officer of the United States in Spain; or 

In the case of a request emanating from the United States they are 
signed by a judge, magistrate or oficer of the United States and they 
are sealed by the official seal of the Department of State and are certified 
by the Embassy of Spain in the United States. 

G. The documents mentioned in this article shall be accompanied by 
an official translation into the language of the requested Party which will 
be at the expense of the requesting Party. 


ARTICLE XI 


A. In case of urgency a Contracting Party may apply to the other Con- 
tracting Party for the provisional arrest of the person sought pending the 
presentation of the request for extradition through the diplomatic channel. 
This application may be made either through the diplomatic channel or 
directly between the respective Ministries of Justice. 

B. The application shall contain a description of the person sought, an 
indication of intention to request the extradition of the person sought and 
a statement of the existence of a warrant of arrest or a judgment of con- 
viction or sentence against that person, and such further information, if any, 
as may be required by the requested Party. 

C. On receipt of such an application the requested Party shall take the 
necessary steps to secure the arrest of the person claimed. 

D. A person arrested upon such an application shall be set at liberty 
upon the expiration of 30 days from the date of his arrest if a request for 
his extradition accompanied by the documents specified in Article X shall 


920 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 65 


` nof have been received. However, this stipulation shall not prevent the 
institution of proceedings wi-h a view to extraditing the person sought if 
the request is subsequently received. 


ARTICLE XII 


If the requested Party requires additional evidence or information to 
enable it to decide on the request for extradition, such evidence or informa- 
tion shall be submitted to it within such time as that Party shall require. 

If the person sought is under arrest and the additional evidence or in- 
formation submitted as aforesaid is not sufficient or if such evidence or in- 
formation is not received within the period specified by the requested Party, 
he shall be discharged from custody. However, such discharge shall not 
bar the requesting Party from: submitting another request in respect of the 
same or any other offense. 


ARTICLE XIII 


A person extradited under the present Treaty shall not be detained, tried 
or punished in the territory of the requesting Party for an offense other 
than that for which extraditicn has been granted nor be extradited by that 
Party to a third state unless: ` 


1. He has left the territory of the requesting Party after his extradition 
and has voluntarily returned to it; 

2. He has not left the territory of the requesting Party within 45 days 
after being free to do so; or 

3. The requested Party has consented to his detention, trial, punishment 
or to his extradition to a third state for an offense other than that for which 
extradition was granted. 


These stipulations shall not apply to offenses committed after the 
extradition. 


ARTICLE XIV 


A Party which receives tw> or more requests for the extradition of the 
same person either for the same offense, or for different offenses, shall deter- 
mine to which of the requesting states it will extradite the person sought, 
taking into consideration the existing circumstances and particularly the 
possibility of a later extradition between the requesting states, the serious- 
ness of each offense, the place where the offense was committed, the nation- 
ality of the person sought, the dates upon which the requests were received 
and the provisions of any extradition agreements between the requested 
Party and the other requestirg state or states. 


ARTICLE XV 


The requested Party shall promptly communicate to the requesting Party 
through the diplomatic chanrel the decision on the request for extradition. 

In the case of a complete >r partial rejection of the extradition request, 
the requested Party shall indizate the reasons for the rejection. 
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If the extradition has been granted, the authorities of the requesting and ` 
requested Parties shall agree on the time and place of the surrender of the 
person sought. Surrender shall take place within such time as may be 
prescribed by the laws of the requested Party. 

If the person sought is not removed from the territory of the requested 
Party within the time prescribed, he may be set at liberty and the requested 
Party may subsequently refuse to extradite that person for the same offense. 


ARTICLE XVI 


To the extent permitted under the law of the requested Party and sub- 
ject to the rights of third Parties, which shall be duly respected, all articles 
acquired as a result of the offense or which may be required as evidence 
shall, if found, be surrendered upon the granting of the extradition request. 

Subject to the qualifications of the first paragraph, the above mentioned 
articles shall be returned to the requesting Party even if the extradition, 
having been agreed to, cannot be carried out owing to the death or escape 
of the person sought. 


ARTICLE XVII 


Expenses related to the transportation of the person sought shall be paid 
by the requesting Party. The appropriate legal officers of the country in 
which. the extradition proceedings take place shall, by all legal means 
within their power, assist the requesting Party before the respective judges 
and magistrates. 

No pecuniary claim, arising out of the arrest, detention, examination and 
surrender of persons sought under the terms of this Treaty, shall be made 
by the requested Party against the requesting Party. 


ARTICLE XVIII 


The ratifications of this Treaty shall be exchanged in Washington as soon 
as possible. | 

This Treaty shall enter into force upon the exchange of ratifications and 
will continue in force until either Contracting Party shall give notice of 
termination to the other, which termination shall be effective six months 
after the date of receipt of such notice. 

This Treaty shall terminate and replace the Extradition Treaty between 
the United States and Spain signed at Madrid June 15, 1904 and the 
Protocol thereto signed at San Sebastian August 13, 1907; however, the 
crimes listed in that Treaty and Protocol and committed prior to the entry 
into force of this Treaty shall nevertheless be subject to extradition pursuant 
to the provisions of that Treaty and Protocol. 


In Wrrness Wuereor the Plenipotentiaries have signed this Treaty and 
have hereunto affixed their seals. 

Done in duplicate, in the English and Spanish languages, both equally 
authentic, at Madrid this twenty-ninth day of May, one thousand nine 
hundred seventy. 
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UNITED STATES 


Act To IMPLEMENT THz CCNVENTION ON THE RECOGNITION AND 
ENFORCEMENT OF FOREIGN ARBITRAL AWARDS 


July 31, 1970 ® 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That title 9, United States Code, 
is amended by adding: 


“Chapter 2—CONVENTION ON THE RECOGNITION AND 
ENFORCEMENT OF FOREIGN ARBITRAL AWARDS 


“Sec, 

“201. Enforcement of Convention 

“202. Agreement or award falling under the Convention. 

“203. Jurisdiction; amount in controversy. 

“204. Venue. 

“205. Removal of cases from State courts. 

“206. Order to compel arbitration; appointment of arbitrators. 
“207. Award of arbitrators; confirmation; jurisdiction; proceeding. 
“208. Chapter 1; residual application. 


“4201. ENFOECEMENT OF CONVENTION 


“The Convention on the Recoznition and Enforcement of Foreign Ar- 
bitral Awards of June 10, 1958, shall be enforced in United States courts 
in accordance with this chapler. 


“§202 AGREEMENT OR AWARD FALLING UNDER 
THE CONVENTION 


“An arbitration agreement or arbitral award arising out of a legal re- 
lationship, whether contractual oz not, which is considered as commercial, 
including a transaction, contract, or agreement described in section 2 of 
this title, falls under the Convention. An agreement or award arising out 
of such a relationship which is entirely between citizens of the United 
States shall be deemed not -o fall under the Convention unless that rela- 
tionship involves property Iscated abroad, envisages performance or en- 
forcement abroad, or has some o-her reasonable relation with one or more 
foreign states. For the purpose of this section a corporation is a citizen 
of the United States if it is incorporated or has its principal place of 
business in the United States. 


* Public Law 91-368, 91st Cong., 2nd Sess. See article by Martin Domke entitled 
“The United States Implementafion cf the United Nations Arbitral Convention,” 19 
A. J. Comp. Law 574 (1971). The text of the convention (T.LA.S., No. 6997) is 
printed at 53 AJ.LL. 420 (1959). The United States accession with declarations 
was deposited on Sept 30, 1970. and the convention went into force for the United 
States Dec. 29, 1970. 
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“$203. JURISDICTION; AMOUNT IN CONTROVERSY 


“An action or proceeding falling under the Convention shall be deemed 
to arise under the laws and treaties of the United States. The district 
courts of the United States (including the courts enumerated in section 
460 of title 28) shall have original jurisdiction over such an action or pro- 
ceeding, regardless of the amount in controversy. 


“$204. VENUE 


“An action or proceeding over which the district courts have jurisdic- 
tion pursuant to section 203 of this title may be brought in any such court 
in which save for the arbitration agreement an action or proceeding with 
respect to the controversy between the parties could be brought, or in 
such court for the district and division which embraces the place desig- 
nated in the agreement as the place of arbitration if such place is within 
the United States. 


“§205. REMOVAL OF CASES FROM STATE COURTS 


“Where the subject matter of an action or proceeding pending in a State 
court relates to an arbitration agreement or award falling under the Con- 
vention, the defendant or the defendants may, at any time before the 
trial thereof, remove such action or proceeding to the district court of 
the United States for the district and division embracing the place where 
the action or proceeding is pending. The procedure for removal of cases 
otherwise provided by law shall apply, except that the ground for re- 
moval provided in this section need not appear on the face of the com- 
plaint but may be shown in the petition for removal. For the purposes 
of Chapter 1 of this title any action or proceeding removed under this 
section shall be deemed to have been brought in the district court to 
which it is removed. 


“206. ORDER TO COMPEL ARBITRATION; APPOINTMENT 
OF ARBITRATORS 


“A court having jurisdiction under this chapter may direct that arbitra- 
tion be held in accordance with the agreement at any place therein pro- 
vided for, whether that place is within or without the United States. Such 
court may also appoint arbitrators in accordance with the provisions of 
the agreement. 


“§207. AWARD OF ARBITRATORS; CONFIRMATION; 
JURISDICTION; PROCEEDING 


“Within three years after an arbitral award falling under the Conven- 
tion is made, any party to the arbitration may apply to any court having 
jurisdiction under this chapter for an order confirming the award as against 
any other party to the arbitration. The court shall confirm the award 
unless it finds one of the grounds for refusal or deferral of recognition 
or enforcement of the award specified in the said Convention. 
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“§208. CHAPTER 1; RESIDUAL APPLICATION 


“Chapter 1 applies to acticns and proceedings brought under this chap- 
ter to the extent that chapter is not in conflict with this chapter or the 
Convention as ratified by the United States.” 

SEC, 2, Title 9, United States Code, is further amended by inserting 
at the beginning: 


“Chapter Sec. 
d (General provisions 2.cote Sid dove ccear eS etotwngieteieesias 1 
2. Convention on the Recognition and Enforcement of Foreign 

Arbitral Awards ...... LET RTT eT eee rr eee eee ee 201” 


SEC, 3. Sections 1 through 14 of title 9, United States Code, are desig- 
nated “Chapter 1” and the following heading is added immediately pre- 
ceding the analysis of sections 1 through 14: 


“CHAPTER 1.—GENERAL PROVISIONS” 


SEC. 4. This Act shall bə effective upon the entry into force of the 
Convention on Recognition and Enforcement of Foreign Arbitral Awards 
with respect to the United States. 


INTERNATIONAL LEGAL MATERIALS 


The following documents ere reproduced in Volume 10, Nos. 4, (July) 
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